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CASES 

ASLaukp  AND  DETERMINED 

COURT  OF  6'OMMON  PLEAS, 

W  THE 
SIXTH  %UA  OF  THE  REIGN  OF  VloloftU. 

The  judges  who  usually  sat  in  banco  during  this  b^ln>werey 
TiNDAL,  Lord  C.  J.  Maule,  J.       *    :•'' 

COLTMAN,  J.  CrESSWELL,  J. 


GEORGE  BEDFORD  PIM  and  THOMAS  ROGERS  t;.  JOSEPH 
REH)  and  Others. 

rhe  plaintiffs  effected  a  policy  of  insarance  against  fire,  subject  {inier  alia)  to  the  follow 
ing  condition :  ^  In  the  insurance  of  goods,  Ike,  the  building  or  place  in  which  the 
same  are  deposited  is  to  be  described,  (he  quantity  and  description  of  such  goods,  also 
whether  any  hazardous  trade  is  carried  on,  o)r  any  hazardous  articles  deposited,  therein; 
and  if  any  person  shall  insure  his  goods  or  buildings,  and  shall  cause  the  same  to  be 
described  otherwise  than  they  really  are,  to  the  prejudice  of  the  company,  or  shall  mis- 
represent or  omit  to  communicate  any  circumstance  which  is  material  to  be  made 
known  to  the  company,  in  order  to  enable  them  to  judge  of  the  risk  they  have  uruUriaken^ 
or  are  required  to  undertake,  such  insurance  shall  be  of  no  force. 

Btld,  that  this  condition  was  to  be  referred  to  the  time  when  the  policy  was  effected,  and 
that,  in  the  absence  of  fraud,  neither  by  the  general  law  of  insurance  nor  by  such  con- 
dition, was  the  policy  avoided  by  the  circumstance  that,  subsequently  to  the  effecting 
of  the  policy,  a  more  hazardous  trade  had,  without  notice  to  the  company,  been  car- 
ried on  upon  the  premises. 

Upon  an  issue  taken  on  a  plea  traversing  an  allegation  in  a  declaration  that  a  specifica- 
tion of  the  particulars  of  a  loss  by  fire  had  been  delivered  by  the  assured  to  the  assur- 
ers, agreeable  to  a  condition  to  that  effect  contained  in  the  policy  of  insurance,  it  was 
held  at  nisi  prins  that  the  allegation  was  supported  by  evidence  of  a  correspondence 
from  which  the  jury  might  infer  that  the  assurers  had  diipetued  with  the  performance 
of  such  condition. 

Bdd,  that  it  is  too  late  for  a  defendant  to  move  for  a  new  trial  after  judgment  for  the 
plaintiff  ffiofi  obttanU  veredicto. 

Where  a  cause  went  down  to  trial  Mrith  seven  issues,  as  to  two  of  which  (going  to  the 
whole  cause  of  action*)  the  jury  found  a  verdict  for  the  defendants,  and  as  to  the  other 
fire,  for  the  plaintiffs  without  assessing  damages;  and  the  plaintiffs  obtained  judgment 
non  obitante  veredicto  npon  the  two  issues  found  for  the  defendants,  the  court  discharged, 
with  costs,  a  rule  obtained  by  the  plaintiffs  for  issuing  a  writ  of  inquiry  to  assess 
damages,  leaving  it  to  the  plaintiffs  to  issue  such  writ  at  their  own  peril. 

Qiurre,  whether  a  general  allegation  in  a  declaration  that  A  and  B.  (the  plaintiffs)  were 
interested  in  the  property  insured,  is  supported  by  proof  tliat  A.  was  mortgagor  and 
B.  mortgagee  of  the  premises. 

Assumpsit  on  a  policy  of  insurance  against  fire.     The  first  count  of  the 
declaration  set  out  the  policy,  dated  the  12th  of  November,  1840,  which 
recited  that  *the  plaintifis  had  paid  the  sum  of  11,  \0s,  to  the  Imperial   ^^^ 
Insurance  Company  as  a  premium  for  the  insurance  to  the  29th  day  of  I- 
September,  1841,  on  the  property  described  in  the  policy,  %iz.  "  On  theix 
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paper-machine,  stuff-chest,  and  all  gear- work,  communicating,  thereto  be- 
longing, including  fixtures  in  the  machine-hoW  marked  G  in  surveyor's 
report,  including  bOl.  on  a  small  engine-yardj-the  sum  of  500/. ;  on  a  steam- 
engine  in  engine-house  B,  the  sum  of  IbOl,^  and  on  three  paper-engines; 
fly-wheel,  with  machinery  belonging  thprefW,"  including  fixtures  in  a  mill- 
house,  marked  A.,  the  sum  of  350/.  ;/ii|.'lhe  'whole  amounting  to  1000/. ;" 
it  was  by  the  policy  declared  that.frohi  the  8th  of  October,  1840,  and  so 
long  as  the  said  assured  should  jdily  pay,  or  cause  to  be  paid,  the  said  pre- 
mium to  the  said  company,  apd'tije' acting  directors  of  the  said  company 
»Q1   for  the  time  being  should'ngree  to  accept  the  same,  the  •capital  stock 

^  or  funds  of  the  company*  should  be  subject  and  liable  to  pay  to  the 
assured  all  damage  and  loss  which  they  should  suffer  by  fire  on  the  pro- 
perty mentioned  in  tJie.]&oKcy,  not  exceeding  1000/.,  according  to  the  tenor 
of  their  printed  proJ^oSaris  and  conditions  accompanying  the  policy. 

The  declaratiion  th^  set  out  the  proposals  and  conditions  accompanying 
the  policy ;  the  pnncipal  of  which  were  as  follows : — 

First.  Pei'^fliiis'  desurous  to  make  insurance  on  buildings,  are  to  deliver 
into  the  dffice  *the  following  particulars, — viz.  of  what  materials  the  walls 
and  roof  of  each  building  mtended  to  be  insured,  are  composed — ^where 
situated — whether  the  lame  are  occupied  as  shops  or  how  oSierwise ;  also 
whether  adjoining  to,  or  in  the  risk  of,  any  building  or  place  in  which  any 
haz9rdous  trade  is  carried  on.  Houses  not  duly  separated  by  party-walls 
are  deemed  brick  and  timber.  All  manufactories  which  contain  furnaces, 
kilns,  stoves,  coakels,  or  ovens,  or  otherwise  use  fire-heat,  are  chargeable 
at  additional  rates. 

For  the  insurance  of  premises  which  contain  any  steam-engine,  stove, 
coakel,  kiln,  or  other  implement,  in  or  by  which  heat  is  produced,  (com- 
mon fire-places  excepted,)  the  construction  and  circumstances  of  the  same 
must  be  particularly  described  at  the  time  of  effecting  the  insurance,  or,  if 
subsequently  introduced,  due  notice  must  be  given  to  the  company,  and 
the  same  allowed  by  them ;  otherwise  the  policy  w^ill  be  void ;  or  if  more 
than  one  quarter  hundred  weight  of  gunpowder  shall  be  deposited  at  any 
one  time  in  any  premises,  on  or  in  which  any  insurance  is  effected,  such 
ins-irance  shall  be  void.  In  the  insurance  of  goods,  wares,  or  merchandise, 
the  building  or  place  in  which  the  same  are  deposited  is  to  be  described ; 
the  quantity  and  description  of  such  goods ;  also  whether  any  hazardous 
trade  is  carried  on,  or  any  hazardous  articles  deposited,  therem.  And  if 
*Ai   ^^y  person  or  persons  shall  insure  his  or  their  buildings  or  •goods,  and 

^  shall  cause  the  same  to  be  described  otherwise  than  mey  really  are,  to 
the  prejudice  of  the  company,  or  shall  misrepresent,. or  omit  to  communi- 
cate, any  circumstance  which  is  material  to  be  made  known  to  the  com- 
pany, m  order  to  enable  them  to  judge  of  the  risk  they  have  undertaken  or 
are  required  to  undertake,  such  insurance  shall  be  of  no  force. 


Third.  No  loss  or  damage  by  fire  occasioned  by  invasion,  foreign  enemy, 
civil  commotion,  or  any  military  or  usurped  power  whatever,  shall  be  made 
good ;  neither  will  this  company  be  answerable  for  loss  or  damage  on  stock 
of  any  kind  occasioned  by  Ae  misapplication  of  fire-heat,  while  under  pro- 
cess of  manufacture,  or  for  loss  or  damage  by  explosion  of  any  kind. 

Fourth.  Persons  insuring  property  at  this  office  must  give  notice  of  any 

other  insurance  made  by  them  or  on  their  behalf,  on  &e  same  properly, 

jKbether  such  other  insurance  shall  be  made  previously,  or  subsequently,  to 
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that  which  is  made  at  this  office ;  and  such  other  Dsurance  is  to  be  endorsed 
on  the  policies  subscribed  on  behalf  of  this  company,  and  entered  at  their 
office,  otherwise  this  company  will  not  hold  themselves  liable  to  pay  in  case 
of  loss ;  and  after  such  endorsement  is  made,  this  company  will  pay  their 
rata1)le  proportion  of  any  loss  or  damage  by  fire  subsequently  sustained. 

Sixth.  Upon  the  death  of  any  person  insured  at  this  office,  the  policy  and 
interest  therein  may  be  continued  to  the  heir,  executor,  or  administrator  res- 
pectively, or  be  transferred  to  the  person  who  shall,  upon  such  death,  be  en- 
titled to  the  property  insured,  provided  such  heir,  &^.,  do  procure  his  or  hex 
interest  therein,  to  be  endorsed  on  the  policy  at  the  office  of  this  company. 

That  persons  changing  their  dwelling-houses,  shops,  or  warehouses  may 
preserve  the  benefibof  their  policies  if  the  nature  and  circumstances  of  the 
risk  insured  be  *not  altered;  but  in  all  such  cases  the  policy  is  not  to  r«g 
be  considered  as  remaining  in  force,  until  due  notice  of  the  removal  *■ 
or  alteration  be  given  at  the  office  of  the  company,  and  the.  same  be  allowed 
by  endorsement  to  be  made  by  the  authority  of  the  company  on  the  policy. 

Seventh.  All  persons  insured  by  this  company  who  shall  sustain  any  loss 
or  damage  by  fire,  are  forthwith(a5to  give  notice  thereof  to  the  company  at 
their  principal  office  in  London,  and  as  soon  as  possible  afterwards  are  to 
deUver  in  as  particular  an  account  of  their  loss  or  damage  as  the  nature  of 
the  case  will  admit  of,  and  shall  make  proof  of  the  same  by  their  oath  or 
affirmation,  and  produce  such  other  evidence  as  the  directors  of  this  com* 
pany  may  reasonably  require,  and,  until  such  affidavit,  affirmation,  and 
account  are  produced,  the  amount  of  such  loss  or  any  part  thereof  shall  not 
be  payable  or  recoverable ;  and  if  there  appear  any  fii^ud  in  the  claim  made 
to  such  loss,  or  false  swearing  or  affirming  in  support  thereof,  the  claimant 
shall  forfeit  his  claim  to  payment  thereof  by  virtue  of  his  policy. 

The  declaration  then  averred  that  the  defendants  were  members  and  the 
acting  directors  of  the  company ;  that  they  subscribed  the  policy ;  that  the 
plaintiff  paid  the  premium  and  stamp  duty  on  the  policy ;  that  the  defend- 
ants promised  the  plaintiffs  that  all  things  in  the  policy  of  insurance,  pro- 
posals and  conditions,  on  the  part  of  the  company  to  be  performed  and 
fulfilled,  should  be  performed  and  fulfilled ;  that  the  plaintiffs  caused  the 
buildings,  and  the  nuality  and  description  of  the  property  therein  to  be  truly 
described  in  the  policy,  and  did  not  misrepresent,  or  omit  to  communicate, 
any  circumstance  which  then  was  material  to  be  made  known  to  the  com- 
pany in  order  to  enable  them  to  jud^e  of  the  risk  so  by  them  undertaken 
as  aforesaid ;  that  a  certain  other  msurance  for  1000/.  had  been  made  in 
another  office,  to  wit,  &c.,  and  that  the  plaintiffs  gave  notipe  •thereof  r,>« 
to  the  first  mentioned  company,  who  endorsed  the  same  on  the  first  ^ 
mentioned  policy.  The  declaration  then  alleged  compliance,  on  the  part 
of  the  plaintiffs,  with  other  conditions  in  the  policy,  (which  are  omitted  as 
not  material  to  the  question  discussed ;)  that  at  the  time  of  the  making  of 
the  policy,  and  firom  thence  until  and  at  the  time  when  the  property  was 
destroyed  by  fire  as  therein  mentioned,  the  plaintiffs  were  interested  m  the 
assured  property  to  the  amount  of  all  the  moneys  insured  therein,  to  wit, 
2000/.,  that  is  to  say,  in  each  of  the  items  so  insured  in  double  the  amount 
of  the  proportion  of  the  sum  of  1000/.  so  by  the  policy  insured  on  the 
same,  and  that  the  value  thereof  was,  &c.  It  then  stated  the  destruction  of 
the  premises  by  fire  upon  the  19th  of  June,  1841 ;  tliat  the  plaintiffs  forth- 
with gave  account  of  such  loss  and  damage  to  the  company,  and  did  also 
deliver  to  the  company  as  soon  as  possible  afterwards,  to  wit,  on,  &c.,  as 

(a)  As  to  this  word  forthwith,  see  Gract  v.  Clinch^  4  Q.  B.  606,  610. 

B 


6  PiM  V.  Reid.    T.  T.  1843. 

particular  an  account  in  writing  of  their  said  loss  and  damage  as  the  nature 
of  the  case  would  admit,  and  then  made  proof  of  the  same  by  their  affirma- 
tion. Breach :  that  the  defendants  had  not  paid  their  ratable  proportion  or 
reinstated  the  property. 

There  was  a  second  count  for  money  had  and  received.  Damages,  2000/. 

Pleas:  First :  non  assumpsit ;  secondly,  (to  the  first  count,)  that  the  plain- 
lifis  were  not  interested,  modo  etformd;  thirdly,  (to  the  same,)  that  they 
ilid  not,  after  the  loss,  give  notice  of  such  loss,  modo  etformd;  fourthly, 
(to  the  same,)  that  they  did  not,  as  soon  as  possible  after  the  loss,  or  after 
riving  notice  of  such  loss,  deliver  in  a  particular  accoimt  in  writing  of  their 
loss,  modo  etformd.     Upon  each  of  these  pleas  issue  were  joined. 

Fifthly,  (to  the  same,)  that  before  and  at  the  time  of*  effecting  the  policy, 
&c.,  a  certain  implement,  other  than  a  common  fire-place,  and  in  and  by 
which  implement  heat  was  produced,  to  wit,  a  furnace,  had  been  intro- 
«.^1    duced  *into,  and  fixed  upon,  the  premises  wherein  the  said  loss  and 

-»  damage  happened,  for  the  purpose  of  being  used  therein,  and  at  the 
time  of  the  plaintiffs  proposing  to  effect  the  insurance,  and  firom  thence,  &c., 
was  used  therein,  with  the  privity  and  by  the  sufferance  of  the  plaintiff: 
that  this  was  a  circumstance  material  to  be  made  known  to  the  company, 
in  order  to  enable  them  to  judge  of  the  risk  they  were  required  by  the  pro- 
posed policy  to  undertake ;  nevertlieless,  the  plamtifTs  did  not  communicate 
the  fact  to  the  company,  and  the  policy  was  effected  without  any  knowledge 
by  the  defendants  or  the  company  of  the  fact ;  whereby  the  policy  became 
void.    Verification. 

Sixthly,  (to  the  same,)  that  before  and  at  the  time  of  the  making  of  the 
policy  and  effecting  of  the  insurance  the  plaintiffs  carried  on  upon  the  pre- 
mises, wherein,  &c.,  the  business  of  paper-makers,  and  used  ^e  said  pre- 
mises as  and  for  a  paper  manufactoiy,  whereof  the  plaintiffs,  at  the  time  of 
the  effecting  the  said  insurance,  gave  notice  to  the  company;  and  tliat  after- 
wards and  before  the  happening  of  the  said  loss  or  damage,  to  wit,  on  the 
1st  of  April,  1841,  the  plaintifis  discontinued,  and  thence  until  the  happen- 
ing of  the  said  loss  or  damage  did  discontinue,  to  carry  on  the  said  busir 
ness  upon  the  said  premises,  or  to  use  the  same  as  or  for  such  manufactory 
as  aforesaid.  That  thereupon  one  Henry  Butler,  by  the  sufferance  and  per- 
mission of  the  plaintiffs,  after  the  making  of  the  insurance,  and  before  the 
happening,  &c.,  to  wit,  on,  &c.,  and  from  thence  until  and  at  the  time  of 
the  happening,  &c.,  carried  on,  in  and  upon  the  premises,  and  near  to  the 
insured  property,  a  certain  hazardous  trade  not  carried  on  therein  or  thereon 
at  the  time  of  the  effecting  of  the  insurance,  to  wit,  the  trade  of  a  cleaner  and 
dyer  of  cotton- waste,  for  the  purpose  of  making  cotton-wadding ;  whereby 
»g1   the  risk  of  the  insured  property  becoming  damaged  by  fire,  after  *the 

■"  effecting  of  the  said  insurance,  and  before  the  happening,  &c.,  became 
greatly  increased ;  that  the  carrying  on  of  the  said  hazardous  trade  in  and 
upon  the  premises,  during  all  the  time  aforesaid  was  a  circumstance  material 
to  be  made  known  to  the  company,  in  order  to  enable  them  to  judge  of  the 
risk  they  had  so  undertaken,  as  in  the  first  count  mentioned ;  but  that,  as 
well  the  plaintiffs  as  the  said  Henry  Butler,  at  all  times  until  the  happen- 
ing, &c.,  omitted  to  communicate  the  same  to  the  company,  nor  had  the 
company  or  the  defendants,  at  any  time  before  the  happening,  &c.,  any 
notice  or  knowledge  that  the  said  hazardous  trade  was  so  carried  on  in  and 
upon  the  premises,  or  that  the  risk  was  so  increased  as  aforesaid.  And  fur- 
ther, that  by  means  of  the  premises  in  this  plea  mentioned,  the  policy  and 
insurance  became  void.    Verification. 
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Seventhly,  (to  the  same,)  that  after  the  making  of  the  policy,  &c.y  and 
before  the  happening,  &c.,  to  wit,  on,  &c.,  and  on  divers  other  days,  &c., 
divers,  to  wit,  ten  tons  of  cotton-waste  (being  respectively  hazardous  arti« 
des  within  the  intent  and  meaning  of  the  said  conditions)  were  deposited, 
with  the  knowledge  and  consent  of  the  plaintifis,  in  and  upon  the  premises 
wherein  the  said  loss  or  damage  happened,  and  remamed  and  were  so 
deposited,  therein,  at  the  time  of  the  happening,  &c.  That  the  depositing 
of  the  said  hazardous  articles  as  aforesaid,  greatly  increased  the  risk  of  the 
insured  property  being  damaged  by  fire,  and  was,  during  all  the  time  afore- 
said, a  circumstance  material  to  be  made  known  to  the  company,  in  order 
to  enable  them  to  judge  of  the  risk  they  had  undertaken.  Nevertheless  the 
plaintifis  did  not,  at  any  time,  communicate  the  said  circumstance  to  the 
company,  nor  had  the  company  any  notice  thereof  until  the  happening,  &c. ; 
and  the  said  cotton-waste  remained  from  thence  continually,  until  the 
happening,  &c.,  upon  the  said  buildings,  with  *the  knowledge  and  p«Q 
consent  of  the  plaintifls,  but  without  the  knowledge  or  consent  of  >■ 
the  company;  whereby  and  by  means  of  which,  &c.,  the  risk  undertaken 
by  the  company  was,  during  all  the  time  aforesaid,  increased.  Verifi- 
cation. 

Rephcation  to  the  fifth,  sixth,  and  seventh  pleas,  de  injurid;  whereupon 
issue  was  joined. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  for  London  after  last 
Hilary  term,  the  foUowing  tacts  appeared : — 

The  plaintiff,  Pim,  in  Novemoer,  1840,  carried  on  the  business  of  a 
paper-maker  upon  the  premises  in  question,  and  on  the  12th  of  that  month, 
together  with  the  other  plaintiff,  Rogers,  ihe  mortgagee  of  the  premises, 
efitected  an  insurance  thereon  with  the  Imperial  Insurance  Company,  sub- 
ject to  the  conditions  set  forth  m  the  declaration.  About  four  months  after 
the  making  of  the  policy,  Pim,  being  in  difficulties,  ceased  to  carry  on  the 
trade  of  a  paper-maker  upon  the  premises.  Soon  afterwards  Henry  Butler, 
Pirn's  brother-in-law,  came  upon  the  premises  with  his  family, — it  did  not 
iq>pear  under  what  circumstance8,r— and  brought  a  larjB;e  quantity  of  cotton- 
waste,  which  was  cleaned  and  djred  there.  At  the  time  of  the  fire,  some 
of  the  cotton-waste  was  in  the  mill ;  and  several  witnesses  proved  that  it  is 
a  material  liable  to  spontaneous  ignition ;  and  it  appeared  that  insurance 
offices  generally  decline  to  insure  premises  where  it  is  kept  or  used.  There 
was  however  no  evidence  to  show  how  the  fire  originated.  The  fact  of  the 
cotton-waste  being  cleaned  and  dyed  upon  the  premises  had  not  been  com- 
municated to  the  company.  It  was  also  proved  that  cotton-waste  is  used, 
m  large  quantities,  in  the  manufacture  of  certain  sorts  of  paper. 

Upon  this  evidence  it  was  objected  by  Sir  T.  Wilde  2aia  Mannings  Serjts., 
and  F.  Robinsony  for  the  defendants,  that  the  plaintiffs  had  failed  to  estab- 
lish the  affirmative  *of  the  issue  taken  by  the  second  plea.  That  r«,Q 
the  allegation  in  the  declaration  traversed  by  the  second  plea  was  ^ 
that  the  plaintiffs  were  interested  in  the  property,  which  in  law  amounted 
fto  an  allegation  of  a  joint  interest  ;(a)  whereas  the  interest  of  the  plaintiff, 
-^Pim,  was  that  of  a  mortgagor,  and  the  interest  of  Rogers  was  that  of  a 
mortgagee.  It  was  answered  by  Sir  W.  Follett  for  the  plamtiffs,  that  the 
insurance  having  been  effected  by  both  Pim  and  Rogers,  they  wereproperly 
made  co-plaintiffs  as  co-promisees,  and  that  any  interest  was  sufficient  to 
satisfy  the  statute.  The  lord  chief  justice  upon  the  objection  being  taken, 
was  disposed  to  nonsuit  the  plaintiffs,  but  sdter  hearing  Sir  W.  Follett^  his 
(a)  And  see  Edwardt  v.  Bitkop  of  Exeter^  9  N.  C  660. 
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lordship  held  that  the  description  of  the  interest  was  sufficient ;  whereupon 
a  bill  of  exception  was  tendered  on  behalf  of  the  defendants. 

In  order  to  support  the  affirmative  of  the  third  and  fourth  issues,  the 
plaintiffs  eave  evidence  of  a  notice  of  loss,  and  showed  that  afterwards  a 
correspondence  took  place  between  the  insurance  office  and  the  plaintiffi, 
which,  it  was  contended,  amounted- to  a  dispensation  with  the  obligation  to 
deliver  a  particular  account  of  the  loss. 

It  was  objected  for  the  defendants,  that  even  supposing  the  correspond- 
ence to  amount  to  a  waiver  of  the  condition,  which,  it  was  contended  it 
did  not,  still  the  defendants  were  entitled  to  a  verdict  upon  the  fourth  issue, 
which  was  formally  taken  upon  the  precise  allegation  of  a  delivery  of  a  par- 
ticular account  of  the  loss,  as  required  by  the  conditions,  as  alleged  in  the 
declaration,  and  as  traversed  by  the  fourth  plea.  The  learned  judge  over- 
ruled the  objection. 

Upon  the  sixth  and  seventh  pleas,  his  lordship  told  the  jury  that  the  ques- 
tions for  their  consideration  were — first,  whether  Butler  came  upon  the 
*111  P^^^^S)  ^^^  ^carried  on  the  alleged  hazardous  trade  there,  by  the 
J  sufferance  and  permission  of  the  plaintifis ;  and,  secondly,  whether 
the  trade  carried  on  by  him  was,  in  fact,  of  a  more  hazardous  description 
than  that  which  was  carried  on  by  the  plaintifis  upon  the  premises,  at  the 
time  the  policy  was  effected. 

The  jury  returned  a  verdict  for  the  plaintifis  upon  the  first  five  issues, 
and  for  the  defendants  upon  the  sixth  and  seventh. 

Channelly  Seijt.,  on  behalf  of  the  plaintifis  in  Easter  term,  (24th  April,) 
obtained  a  rule  nisi  for  a  new  trial,  (upon  the  ground  that  the  verdict  was 
against  evidence,)  or  for  judgment  non  obstante  veredicto  on  the  sixth  and 
seventh  issues,  or  for  a  venire  de  novo.  In  support  of  the  second  branch 
of  his  rule  he  contended,  that  the  condition  m  the  policy  did  not  require 
notice  of  any  alteration  in  the  risk  subsequent  to  the  time  when  the  policy 
was  effected,  and  during  the  current  year  over  which  it  extended.  He  cited 
Shaw  V.  Robberdsy  6  A.  &  E.  75,  1  N.  &  P.  279. 

Mannings  Serjt.,  (with  whom  was  F.  Robinson j)  now  showed  cause.  It 
may  be  assumed,  upon  the  evidence,  that  the  plaintiff,  Pim,  even  if  he  did 
not  exercise  a  control  over  the  business  carried  on  by  Butler  upon  tiie  pre- 
mises, at  least  knew  of,  and  assented  to,  its  being  carried  on  there.  It  is 
not  necessary  that  there  should  have  been  any  specific. assent  to  that  effect; 
it  would  be  sufficient  if  Pim  knew,  or  had  the  means  of  knowing,  that  the 
business  was  carried  on,  and  did  not  prevent  it.  In  1  Roll.  Abr.  tit.  Action 
on  case  (B.)  (a  )  there  are  several  cases  collected  showing  to  what  extent  a 
•|oi  V^^  ^^  liable  to  his  neighbour  at  common  law,  ^before  the  stats. 
■'  6  Ann.  c.  31,  and  14  G.  3,  c.  78,  for  an  injury  by  fire;  and  they 
establish  that  if  the  fire  was  occasioned  by  the  act  of  a  party  who  was  upon 
the  premises  with  the  assent  or  knowledge  of  the  owner,  the  owner  was 
liable.  [Cresswell,  J.  But  if  that  party  was  a  tenant  ?  No  demise  to  But- 
ler was  shown  in  this  case ;  and  if  there  were  one,  it  was  a  feet  within  the 
knowledge  of  the  plaintiffs  and  not  of  the  defendants.  If  a  party  demise 
without  any  restriction  as  to  carrying  on  a  noxious  or  dan^rous  trade,  and 
the  tenant  do  carry  on  such  a  trade,  the  landlord  is  liable.  In  The  King 
V.  Pedley,  1  A.  &  E.  822,  3  N.  &  M.  627,  it  was  held,  that  if  the  owner 
of  land  let  a  building  which  requires  particular  care  to  prevent  the  occupa- 
tion firom  being  a  nuisance,  and  the  nuisance  occurs  for  want  of  such  care 
on  the  part  of  the  tenant,  the  owner  is  liable  to  an  indictment  for  such  nui 

(a)  Translated  iu  1  Vin.  Abr.  lit.  Actiona  (B.)forJirt, 
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aance.  [Tindal,  C.  J.  In  that  case  it  would  appear  that  the  buildmgs  com- 
plained of  had  been  erected  by  the  owner  himself.(a)] 

But  supposing  Butler  was  not  the  tenant  of  Pirn,  and  that  he  came  on 
the  premises  as  his  guest  or  merely  by  his  sufferance,  the  rule  laid  down  in 
RoUe  clearly  applies.  If  then  the  risk  was  changed,  with  the  knowledge 
of  the  insured,  the  policy  was  vitiated  under  the  last  clause  of  the  first  con- 
dition, which  provides  that  '^  if  any  person  insure  his  ouiicungs,  and  shall 
cause  *the  same  to  be  described  otherwise  than  as  they  really  are,  r^^^ 
to  the  prejudice  of  the  company,  or  shall  misrepresent  or  ondi  to  ^ 
communicate  any  circumstance  winch  is  material  to  be  made  known  to  the 
company,  in  order  to  enable  them  to  judge  of  the  risk  they  have  undertaken^ 
or  are  required  to  undertake,  such  insurance  shall  be  of  no  force  ;'*^  which 
must  mean  that  it  shall  be  void  ab  initio.  [Maule,  J.  Your  construction 
would  amount  to  this:  that  if  a  policy  were  effected  for  a  year,  and  the  risk 
remained  unchanged  for  eleven  months,  and  the  goods  were  then  damaged 
by  fire,  and  afterwards  a  trade  were  carried  on  upon  the  premises,  without 
notice  to  the  insurance  company  before  the  expiration  of  the  year,  the  policy 
would  be  avoided,  and  the  insured  could  not  recover  for  the  previous  dam- 
age.] That  might  or  might  not  be.  In  such  a  case  the  right  of  action 
would  have  vested ;  and  it  may  be  that  the  policy  would  not  be  avoided 
retrospectively ;  but  it  is  sufficient  to  say  that  the  case  supposed  is  not  this 
case.  [Maule,  J.  The  pleas  do  not  allege  that  a  reasonable  time  for  com- 
municating the  alteration  in  the  risk  had  elapsed  before  the  loss,  and  that 
no  notice  was  ^ven.]  It  would  have  been  more  technical  to  have  inserted 
such  an  allegation — but  it  is  mere  matter  of  form.  [Maule,  J.  It  seems  to 
me  more  like  substance.  It  is  not  inconsistent  with  the  pleas  that  the  plain- 
tifls  had  taken  all  diligent  means  to  communicate  the  alteration  in  the  risk, 
but  that  the  loss  occurred  before  they  could  do  so.]  Here,  the  words  "  omit 
to  communicate"  in  the  declaration  and  the  pleas,  after  pleading  over  and 
▼erdict,  must  be  taken  in  the  same  sense.  [Maule,  J.  To  omit  to  do  some- 
thing, has  reference  to  something  that  a  party  could  do ;  how  is  it  shown 
here  that  the  thing  could  be  done  ?  The  condition  in  the  policy  is  not  that 
the  insured  shall  communicate  the  ^alteration  in  the  risk  before  loss.  But 
the  defendants  take  a  particular  event,  which  is  not  *mentioned  in  j.»j . 
the  condition,  and  say  that  the  plaintiffs  did  not  communicate  before  ^ 
then.  The  allegation  in  the  pleas  is  not  even  a  general  alle^tion  of  omission 
to  communicate.]  The  term  '^  omission"  means  somethmg  more  than  the 
mere  not  doing  an  act.  It  means  the  not  doing  something  which  the  party 
ought  to  have  done,  and  had  the  power  of  doing.  [Maule,  J.  It  seems  to 
me  that  the  allegation  in  the  pleas  is  the  same  as  if  me  defendants  had  said, 
f  that  the  plaintiffs  did  not  communicate  before  the  loss  ;  and  they  might  as 
well  have  said  that  they  did  not  communicate  before  their  birth-day,  or  the 
fire  at  the  Royal  Exchan^.]  The  reference  to  the  loss  is  merely  for  the 
puipose  of  showmg  that  it  happened  after  the  alteration  in  the  risk,  and  the 
omission  to  communicate  it.  [Tindal,  C.  J.  Suppose  the  assured  had  given 
notice  to  the  company :  how  would  it  have  benefited  them  ?    They  would 

(a)  This  would  be  so  according  to  the  marginal  note  of  that  case  in  1  A.  &  £.  822; 
which  runs  thus :  "•  If  the  owner  of  land  erect  a  building  which  is  a  nuisance,  or  of  which 
the  occnpition  is  likely  to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to  an  indict- 
ment for  such  nuisance  being  continued  or  created  during  the  term." 

From  this  note,  what  is  above  suggested  by  the  lord  chief  justice  would  appear  to  be 
a  necessary  inference ;  but,  from  the  case  itself,  as  stated  in  both  reports,  it  will  be  seen 
that  the  nuisance  coniplnined  of  (common  necessary-houses)  had  been  constructed  and 
used  by  the  tenants  of  the  premises  before  the  time  at  which  the  defendant  became  in- 
terested in  the  property  by  purchasing  the  reversion. 
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not  have  set  people  to  watch  the  premises.]  It  might  have  had  this  effect ; 
that  the  extra-risk  having  been  incurred,  the  office  might  have  refiised  to 
renew  the  policy  at  the  lower  rate  of  premium ;  or  the  extra-risk  mav  be 
considered  as  resembling  a  deviation  in  the  case  of  a  sea-policy,  in  which 
case  even  notice  would  not  have  availed  the  plaintiffs. 

At  any  rate  the  defendants  will  be  entitled  to  a  new  trial  upon  the  fourth 
issue.  [Chwinell,  Seijt.  That  application  cannot  be  entertained  now ;  Dear 
con  \,  Stodhart^  ante,  vol.  ii.,  p.  317,  2  Scott,  N.  R.  567 ;  it  should  have 
been  made  as  a  cross  motion  within  the  proper  time,  or  llie  point  should 
have  been  mentioned  when  the  present  rule  was  obtained.  The  application 
now  would  be  in  effect  a  cross-rule.]  Deacon  v.  Stodhart  was  decided 
upon  the  rule  of  H.  2  W.  4,  reg.  I.  s.  65,  the  terms  of  which  were  not 
adverted  to,  and  which  was  supposed,  in  that  case,  to  apply  to  motions  for 
*151  ^^^  trials.  But  the  rule  speaks  expressly  of  the  less  ordinary  •case 
^  of  motions  in  arrest  of  judgment,  and  for  judgment  non  obstante 
veredicto  J  studiously  excluding  motions  for  new  trials.(a)  The  reason  why 
B  motion  for  a  new  trial  must  be  made  within  the  first  four  days  of  term  is, 
that  the  successful  party  may  not  be  delayed  beyond  the  time  at  which  he 
is  entitled  to  sign  judgment,  except  when  the  court  has  reason  to  doubt  the 
propriety  of  the  verdict.  That  reason  does  not  apply,  when  fix)m  some 
cause,  the  party  is  otherwise  prevented  from  signing  judgment.  Here,  how- 
ever, the  plaintiffs  having  obtained  a  rule  in  which,  as  one  of  the  alterna- 
tives, they  pray  for  a  new  trial,  the  defendants  are  at  liberty  to  ui^  any 
topic  showing  which  of  the  several  alternatives,  embraced  by  the  motion, 
the  court  ou^t,  under  all  the  circumstances  of  the  case,  to  adopt.  The 
defendants  are  flierefore  entitled,  under  the  present  rule,  to  show  that  there 
ought  to  be  a  new  trial,  as  well  as  on  the  ground  of  misdirection,  as  be- 
cause the  finding  upon  the  fourth  issue  is  directly  contraiy  to  the  evidence ; 
and,  if  not,  the  court  will  grant  them  a  rule  to  show  cause  why  a  new  trial 
should  not  be  had  on  these  grounds.  [Cresswell,  J.  You  have  been  show- 
*161  ^^  cause  against  my  brother  *ChannelVs  rule,  and  are  not  called  on 
-»     to  move  now.    A  new  trial  is  what  the  other  side  have  moved  for.] 

Channell^  Seijt.,  (with  whom  were  Byles,  Serjt.,  and  E.  James,)  m  sup- 
port of  the  rule.  The  sixth  and  seventh  pleas  do  not  set  up  any  defence, 
arising  either  firom  the  ordinary  law  of  insurance,  or  firom  the  terms  of  the 
particular  policy.  Fraud  or  misrepresentation,  or  the  suppression  of  any 
fact  existing  at  Ae  time  of  the  contract  being  entered  into,  are  defences  of 
the  first  class ;  but  none  such  are  set  up.  in  this  case.  The  defendants, 
therefiDre,  must  depend  upon  the  express  terms  of  the  policy.  And  they 
are  bound  to  bring  the  case  clearly  within  the  condition  which  they  allege 
has  been  broken.  As  observed  by  Tindal,  C.  J.,  in  the  case  of  BorradMe 
V.  Hunter,  ante,  p.  639,  5  Scott,  N.  R.  418,  two  classes  of  conditions  are 
usually  inserted  in  policies  of  insurance :  the  first,  pointing  to  the  time  of 

(o)  There  is  a  general  heading  of  "  New  trial — Motion  in  arrest  of  judsrment ;"  but  the 
siity-fourth  section  relates  to  the  foriTier,  the  sixty-fifth  to  the  latter.  The  sixty-foarth 
merely  regulates  the  practice  as  to  the  allowance  of  the  costs  of  the  first  trial  in  cases  of 
motions  for  a  new  trial.  It  was  reasonable  to  limit  strictly  the  period  for  application  for 
rules  in  arrest  of  judgment,  or  for  judgment  non  obatante  vtredicto^  because  the  same  mat- 
ters uould  be  open  to  the  parties  upon  a  writ  of  error,  and  might,  and  ought  to  hare 
been  made  the  subject  of  a  demurrer  to  ijie  declaration  or  to  the  plea;  but  the  party  whc 
is  aggrieved  by  a  misdirection,  and  has  omitted  to  tender  a  bill  of  exceptions,  has  no 
remedy  but  by  a  motion  for  a  new  trial. 

In  framing  the  above  rule  of  H.  2  W.  4,  it  seems  to  have  been  considered  that  it  would 
be  unreasonable  to  tie  up  the  hands  of  the  court  from  granting  relief  against  that  which 
might  otherwise, — and  not  the  less  so  by  reason  of  the  abolition  of  the  writ  of  attain, 
({•ost,  '^6,) — become  an  irreparable  injustice. 
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the  contract ;  the  second,  to  things  which  may  occur  at  a  tim^  subsequent. 
Policies  that  contain  the  latter  class  of  conditions  usually  require  an  en- 
dprsement  to  be  made  upon  the  policy.  In  the  first  condition  of  the  pre^ 
sent  policy  it  is  expressly  stipulated,  that  if  any  steam-engine,  stove,  &c. 
be  "  subsequently  introduced,  due  notice  must  be  given  to  the  company, 
and  the  same  allowed  by  ihem^  otherwise  the  policy  will  be  void."  There 
are  several  other  conditions  in  the  policy,  whereby  notice,  and  endorse- 
ment, of  things  done  subsequently  are  required.  In  these  cases  the  policy 
would  be  for  a  year,  defeasible  by  a  breach  of  the  condition.  But  the  con- 
dition imder  discussion  is  not  of  this  nature.  The  only  words  that  raise 
any  doubt  are  these :  "  or  shall  misrepresent,  or  omit  to  communicate,  any 
circumstance  which  is  material  to  be  made  known  to  the  company,  in  order 
to  enable  them  •to  judge  of  the  risk  they  have  undertaking  or  are  r»^- 
required  to  undertake ;"  but  looking  at  the  whole  condition,  it  clearly  ^ 
refers  to  time  present.  '^  Misr^resentation*^  must  necessarily  do  so ;  and 
the  term,  '^  omit  to  communicate,"  which  merely  points  to  a  suppression  of 
facts,  as  contradistinguished  from  misrepresentation^  cannot  be  referred  to 
a  different  period.  Where  there  is  a  clear  allusion  to  time  subsequent, — 
as  in  the  instance  of  the  introduction  of  steam-en^es,  &c., — a  notice  to  the 
company,  and  an  allowance  by  them,  are  requu^d ;  but  neither  is  men- 
tioned in  this  instance.  [Coltman,  J.  According  to  your  construction,  the 
assured  would  not  be  bound  to  give  notice  of  such  an  alteration  of  ri^  at 
the  renewal  of  the  policy.]  Certainly  not,  till  then.  Probably  they  might 
be  required  to  do  so  then,  as  a  renewal  would  be  tantamount  to  a  new 
contract.  The  argument  on  the  other  side  must  go  this  length,  that  if  a 
dangerous  trade  were  carried  on  upon  the  premises  for  one  day  or  one 
hour,  and  the  fact  was  not  communicated  to  the  company,  the  policy  would 
be  avoided,  althou^  no  fire  had  occurred.  In  Shaw  v.  Robberds^  6  A.  & 
E.  75,  1  N.  &  P.  279,  the  plaintiff  insured  premises  against  fire,  by  the 
description  of  a  granaiy,  &c.,  and  "  a  kiln  for  drying  com,  in  use,"  com- 
municating therewith.  By  the  conditions  of  insurance,  the  policy  was  to 
be  forfeited  unless  the  buildings  were  accurately  described,  and  the  trades 
carried  on  therein  specified ;  and  if  any  alteration  were  made  in  the  build- 
ing, or  the  risk  of  fire  increased,  the  alteration,  &c.  was  to  be  notified  and 
allowed  by  endorsement  on  the  policy,  otherwise  the  insurance  to  be  void. 
The  plaintiff  carried  on  no  trade  in  the  kiln  except  that  of  drying  com ; 
but,  on  one  occasion,  he  allowed  the  owner  of  some  bark,  which  had  been 
wetted,  to  dry  it  gratuitously  in  the  kiln ;  and  this  occasioned  ♦a  r^^g 
fire,  by  which  the  premises  were  destroyed  on  the  third  day  after  ^ 
the  diying  of  the  bark  commenced.  Drying  bark  is  a  distinct  trade  from 
dryinp^  com,  and  more  hazardous^  and  insurers  charge  a  higher  premium  for 
bark-kilns  than  com-kilns ;  and  it  was  held  that  the  assured  was  not  pre- 
cluded from  recovering,  either  on  the  ground  of  an  alteration  of  risk,  o 
(in  the  absence  of  firaud)  because  the  fire  had  arisen  fi*om  his  negligence. 
There,  the  fire  took  place  in  consequence  of  the  very  act  complained  of; 
which  was  not  proved  to  be  the  case  in  the  present  instance.  In  that  case 
two  conditions  were  under  consideration ;  the  third,  which  related  to  the 
nature  of  the  building  and  the  trade  carried  on  therein  at  the  time  the 
policy  was  effected ;  and  the  sixth,  which  referred  to  alterations  or  addi- 
tions made  afterwards ;  and  the  court  adopted  the  distinction  between  con- 
ditions as  to  time  present,  and  conditions  as  to  time  subsequent.(a)    A 

(a)  It  may  be  observed  that  the  judgment  in  that  case  proceeds  upon  the  ffround  that 
there  btid  btrtn  no  mitdttcription  of  the  premises,  within  the  third  condition  of  the  policXj 
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•1Q-I  policy  is  often  *made  out  in  point  of  fact  after  the  premium  has 
J  been  paid,  and  that  may  account  for  the  introduction  of  the  words, 
"the  risk  they  have  undertaken."  The  contract  is  executory  in  the  first 
instance,  and  is  completed  when  the  policy  is  drawn  up.  The  conditions 
contemplate  a  tender  in  writing.  The  words  "  have  undertaken"  refer  to 
the  policy  executed ;  and  the  words,  "  or  are  required  to  -undertake,"  to 
the  executory  nature  of  the  contract  before  the  policy  is  effected.  It  is  con- 
sistent with  the  statement  in  these  pleas,  that  after  the  change  in  the  trade 
some  one  was  sent  to  give  notice  thereof  to  the  company,  and  that  the  fire 
happened  before  he  arrived  at  the  office.  Each  allegation  in  the  pleas  is 
hampered  by  the  terms  of  the  allegation  as  to  the  point  of  time.  It  has 
been  said  that  the  increase  of  risk  was  like  a  deviation  in  a  sea-policy ;  but, 
in  such  a  case,  the  insurance  is  upon  a  particular  ship  for  a  particular  voy- 
age ;  it  is  like  an  insurance  upon  goods  in  a  particular  house ;  in  which 
case  the  insurance  is  upon  the  eoods,  and  not  upon  the  house,  although  the 
policy  is  at  an  end  if  the  goods  are  removed.  [Maule,  J.  The  argument 
on  the  other  side  is,  that  any  increase  of  risk  would  vitiate  the  policy.] 
According  to  the  condition  and  the  terms  of  these  pleas,  it  must  be  such 
an  increase  of  risk  as  was  material  to  be  made  known  to  the  company. 

(He  was  then  proceeding  to  argue  upon  the  effect  of  the  evidence,  when 
he  was  stopped  by  the  court.) 

TiNDAL,  C.  J.  It  appears  to  me  that  the  plaintiffs  are  entitled  to  judg- 
ment, notwithstanding  the  verdict  upon  the  issues  raised  by  the  sixth  and 
seventh  pleas.  (His  lordship  read  the  pleas  in  question.)  I  am  of  opinion 
that,  on  general  principles,  a  policy  of  msurance  is  not  avoided  by  an  alter- 
ation in  me  trade  carried  on  upon  the  premises.  Shaw  v.  Robberds  is  an 
•201  authority  •upon  that  pomt.(a)  THien,  the  question  is  whether  the 
■'  present  policy  is  avoided  by  the  terms  of  the  condition  under  con- 
sideration. We  are  to  put  a  fair  and  reasonable  construction  upon  that 
condition  ;  and  it  would  be  neither  a  fair  nor  reasonable  construction  that 
the  policy  should  be  avoided  under  the  circumstances  stated  in  these  pleas. 
The  party  insured  is  "  to  communicate  any  circumstance  which  is  material 
to  be  made  known  to  the  company,  in  order  to  enable  them  to  judge  of  the 
risk  they  have  undertaken ;"  but  how  can  an  alteration  in  the  business  after 
the  policy  has  been  effected  be  material  to  be  made  known  to  the  com- 
pany, to  enable  them  to  judge  of  the  risk  they  have  undertaken  ?  This 
condition  seems  to  refer  to  a  state  of  circumstances  anterior  to  the  policy. 
There  is  a  material  distinction  between  matters  to  vitiate  the  policy,  arising 

and  no  tUtenUion  in  the  butifUMSy  by  the  fact  of  the  gratuitout  drying  the  bark,  within  the 
sixth.  But  the  latter  condition  does  not  mention  an  alteration  in  the  Imnneu.  It  speaks 
of  an  alteration  in  the  building,  (which  there  clearly  had  not  been.)  and  it  also  provides 
that  if  '*  the  risk  o//fre  to  which  such  building  is  confined  be  by  any  meam  increatedy  notice 
shall  be  given."  The  jury  found  that  drying  bark  wot  more  dangerous  than  drying  corn ; 
and  the  result  clearly  showed  that  the  risk  of  fire  had  been  increased.  It  was,  however, 
increased  by  that  which,  although  injurious  to  the  insurers,  yet,  being  temporary,  would 
not  be  capable  of  becoming  the  subject  of  *^  allowance  by  endorsement,"  unless  such 
allowance  was  contended  to'be  retrospective  as  well  as  prospective.  The  case  was  pro- 
bably considered  to  be  one  of  hardship  on  the  plaintiff,  who  had  permitted  the  owner  ot 
the  wetted  bark  to  use  his  premises  for  drying  it.  If,  however,  neither  the  permission 
nor  the  result  could  affeot  the  policy,  the  propriety  of  the  course  taken  by  the  plaintiff  in 
increasing  the  chances  of  destruction  by  fire,  without  the  knowledge  of  those  by  whom 
%Im  additional  risk  was  to  be  borne,  would  appear  to  be  questionable. 

(a)  In  Shaw  v.  Robberde  the  Court  of  Queen's  Bench  held  that  there  had  been  no  altera- 
tion in  the  trade  carried  on  upon  the  premises,  although  it  is  true  that  the  question, 
whether  there  had  been  such  an  alteration  or  not,  was  immaterial  in  that  case,  the  con- 
ditions beinff  silent  as  to  such  alterations,  and  referring  to  no  alteratiom  except  alter 
itiom  in  the  building.    Vide  supr4,  p.  18,  (a). 
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subsequently  to  the  execution  thereof,  and  such  matters  existing  at  the  time 
tlie  policy  is  efiected.  The  statement  m  the  first  condition  in  this  policy, 
tliat  "  in  the  insurance  of  premises  which  contain  any  steam-engine,  &c.  or 
other  implement  in  or  by  which  heat  is  produced,  (common  fire-places 
excepted,)  the  construction  and  circumstances  of  the  same  must  be  parti- 
culariy  described  at  the  time  of  effecting  the  insurance ;"  is  followed  by 
these  words:  "or,  if  subsequently  introduced,  due  notice  must  be  given 
to  the  company,  and  the  same  allowed  by  them,  otherwise  the  policy  will 
be  void."  There  is  therefore  a  specific  declaration  that  if  the  mode  by 
which  heat  is  produced  is  subsequently  altered,  the  policy  is  to  be  voicf, 
unless  notice  thereof  has  been  given  to  the  company.  Then  *comes  r^^i 
the  clause  upon  which  the  present  question  arises:  "In  the  insur-  ^ 
ance  of  goods,  &c.  the  building  or  place  in  which  the  same  are  deposited 
is  to  be  described,  the  quantity  and  description  of  such  goods,  also  whether 
any  hazardous  trade  is  carried  on  or  any  hazardous  articles  deposited 
therein  ;  and  if  any  person  or  persons  shall  insure  his  or  their  buildings  or 
goods,  and  shall  cause  the  same  to  be  described  otherwise  than  they  really 
are,  to  the  prejudice  of  the  company,  or  shall  misrepresent,  or  omit  to  com- 
municate, any  circumstance  which  is  material  to  be  made  known  to  the 
company,  in  order  to  enable  them  to  judge  of  the  risk  they  have  undertaken 
or  are  required  to  undertake,  such  insurance  shall  be  of  no  force."  Now  it 
would  be  obvious  that  the  whole  of  this  clause  would  be  applicable  to  the 
state  of  circumstances  before  the  policy  was  executed,  but  for  the  words 
"  in  order  to  enable  them  to  judge  of  tne  risk  they  have  undertaken  or  are 
required  to  undertake.^'*  But  I  think  the  explanation  of  the  words  given  by 
my  brother  Channell  is  the  correct  one ;  and  that  they  refer,  in  the  first 
place,  to  the  case  of  a  policy  that  has  been  effected,  and  in  the  second  to 
a  tender  before  the  policy  has  been  effected ;  and  that  the  condition  does 
not  contemplate  any  change  after  the  execution  of  the  policy. 

Upon  these  groimds,  I  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  upon  the  sis^  and  seventh  issues,  non  obstante  veredicto.  It  is 
therefore  unnecessary  to  consider  the  aUegation  of  notice. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  Independently  of  the  condi- 
tions, there  is  nothing  contained  in  the  policy  fix)m  which  we  can  say  that 
it  would  be  vacated  by  a  mere  change  of  business.  It  is  effected  upon  a 
paper-machine  and  other  proper^  therein  described ;  and  the  circumstance 
of  cotton-waste  •having  been  lodged  on  the  premises,  and  the  dan-  r^^n 
ger  of  fire  having  been  thereby  increased,  must  be  provided  against  *■ 
by  a  specific  condition ;  otherwise,  upon  the  authority  of  Shaw  v.  Robberds^ 
the  policy  would  not  be  avoided.  As  regards  the  present  case  no  answer 
has  been  given  to  the  observation  of  my  brother  Maule,  that,  at  any  rate, 
the  policy  would  not  be  avoided,  unless  a  reasonable  time  had  elapsed  for 
the  communication  to  be  made  by  the  assured  to  the  company,  and  that 
the  pleas  do  not  allege  that  such  reasonable  time  had  elapsed,  it  has  been 
aigued  that  after  verdict  the  allegation  in  the  pleas, — that  the  plaintiffs 
omiited  to  communicate  the  loss  to  the  company — must  be  taken  to  mean 
that  the  plaintiffs  omitted  to  do  what  they  had  an  opportunity  of  doing ; 
but  the  allegation  is,  that  they  omitted  to  make  the  communication  be/ore 
Ote  loss  happened^  which  may  have  occurred  five  minutes  after  the  alteration 
took  place.  I  am  of  opinion,  for  these  reasons,  that  the  pleas  are  bad  in 
substance. 

Maule,  J.  I  also  am  of  opinion  that  the  sixth  and  seventh  pleas  are  bad. 
It  has  been  endeavoured  to  support  them :  first,  upon  the  general  principles 
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of  the  law  of  insurance ;  and,  secondly,  upon  the  special  conditions  of 
this  policy.  As  to  the  first  point  it  has  been  argued  that,  independently  of 
the  express  provisions  of  the  policy,  if  hazardous  articles  or  a  hazardous 
trade  were  introduced  upon  the  premises  with  the  knowledge  or  assent  of 
the  assured,  after  the  policy  was  effected,  it  would  be  thereby  avoided. 
But  I  conceive  the  law  to  be  otherwise ;  and  that,  in  the  absence  of  frai^^i, 
such  an  alteration  would  not  vitiate  the  policy ;  and  that  the  insurers  n  t 
pay  for  any  loss,  notwithstanding  such  alteration,  unless  by  some  condiiioa 
m  the  policy  they  have  provided  against  it.  Upon  general  principles,  there- 
«Qq-|     fore,  I  think  the  present  policy  has  not  been  ^avoided ;  and  this 

-■  disposes,  in  my  opinion,  of  the  pleas  under  consideration,  as  far  as 
they  are  contended  to  be  good,  independendy  of  the  conditions  in  the 
policy. 

But  it  is  argued,  in  the  second  place,  that  the  pleas  bring  the  case  with- 
in the  first  condition  of  this  policy ;  which,  it  is  contended,  requires  that  if 
any  change  has  taken  place  in  the  risk  after  the  policy  has  been  eflected, 
such  change  shall  be  communicated  to  the  company.  This  question  de- 
pends upon  the  words  of  the  condition  itself,  and  also  upon  those  of  the 
pleas.  Now  in  the  pleas  the  defendants  have  selected  die  time  down  to 
which  they  say  the  plaintiffs  were  required  to  rive  notice  of  the  alteration 
of  the  risk ;  namely,  down  to  the  time  of  the  loss.  But  it  appears  to  me 
that  this  has  no  connection  with  the  matter  in  hand ;  and  that  they  mi^ht 
as  well  have  said  that  the  plaintiffs  were  to  communicate  the  alteration 
within  ten  minutes  next  ensuing,  or  before  the  Sunday  next  following. 
Independently  of  this,  however,  1  agree  with  my  lord  as  to  the  construction 
of  the  first  condition  in  this  policy.  It  states,  first,  what  shall  be  enume- 
rated in  the  proposal  to  insure  ;  and  mentions  that  manufactories  containing 
furnaces,  stoves,  &c.  are  chargeable  at  additional  rates.  It  then  provides 
for  the  stAsequent  introduction  of  steam-engines,  stoves,  &c.  In  the  pro- 
posals to  be  delivered  in  as  to  the  insurance  both  of  buildings  and  goods, 
the  description  of  the  trade  carried  on,  is  required  to  be  stated ;  which 
clearly  refers  to  the  time  when  the  proposals  are  made.  Then  comes  the 
provision  that  if  the  party  shall  misdescribe  the  buildings  or  goods,  or  shall 
misrepresent,  or  omit  to  communicate,  any  circumstance  to  the  company, 
the  insurance  is  to  be  void.  The  whole  argument  on  the  part  of  the  de- 
fendants may  be  said  to  rest  upon  the  words  in  the  latter  part  of  this  pro- 
vision— "  to  enable  them  to  judge  of  the  risk  they  have  undertaken ;"  and 
it  is  said  that  this  points  to  something  to  take  place  after  the  policy  has 
•241     ^^^^  effected.     •But  that  which  is  to  be  done  after  the  policy  has 

-■  been  effected  is,  not  a  representation  by  the  insured,  but  a  jud^ng 
of  the  risk  by  the  insurer.  I  think  full  effect  will  be  given  to  the  condition 
by  reading  it  in  this  way ; — "  in  the  particulars  delivered  in,  the  party  de- 
sirous of  making  an  insurance,  shall  rightly  describe  the  buildings  and 
goods  to  be  insured,  and  shall  not  misrepresent,  or  omit  to  communicate, 
any  circumstance  material  to  be  made  known  to  the  company,  in  order  to 
enable  them  to  judge,  before  they  execute  the  policy,  of  the  risk  they  will 
incur  after  they  have  executed  it."  I  think,  therefore,  that  these  pleas 
could  not  be  made  good,  inasmuch  as  no  defence  is  given  by  these  con- 
ditions which  the  defendants  did  not  possess  under  the  general  law  of  in- 
surance. 

Cresswell,  J.  I  quite  agree  with  the  rest  of  the  court.  Supposing 
hat  an  alteration  of  the  circumstances  under  which  the  business  had  been 
previously  carried  on  upon  the  premises  had  been  made  without  fraud,  I 
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think  that  the  policy  would  not  have  been  vitiated  by  the  conaitions ;  and 
certainly  would  not  have  been  by  the  general  law  of  insurance.  As  to  the 
condition  in  question,  to  adopt  the  language  of  the  iudgment  of  the  court 
in  Shaw  v.  RohberdSy  I  think  that  "  it  points  to  the  description  of  the  pre- 
mises given  at  the  time  of  insuring ;  and  that  description  was,  in  this  in- 
stance, perfectly  correct.  Nothing  which  occurred  afterwards,  not  even  a 
change  of  business,  could  bring  the  case  within  that  condition,  which  was 
fully  performed  when  the  «x>ndition  first  attached."  Indeed,  it  seems  to 
be  agreed  that  the  present  condition  would  have  no  bearing  upon  the  ques- 
tion as  to  the  change  of  risk,  but  for  the  words  "  they  have  undertaken." 
I  think  it  clear,  however,  that  these  words  do  not  apply  to  any  thing  to 
take  place  during  the  current  year.  The  policy  is  to  be  valid  from  the 
8th  of  October,  1840,  and  so  long  •as  the  assured  shall  duly  pay  or  r^gg 
cause  to  be  paid  the  premium  to  the  company,  and  the  acting  di-  ^ 
rectors  of  the  company  for  the  time  being  shall  agree  to  accept  the  same. 
No  firesh  proposal  appears,  therefore,  to  be  expressly  required  on  either 
ade  at  the  end  of  the  first  year ;  but  it  may  then  be  very  material  for  the 
company  to  know  of  any  change  in  the  extent  of  the  risk,  to  enable  them 
to  determine  whether  or  not  mey  will  continue  the  insurance.  I  do  not, 
however,  disagree  with  the  view  taken  by  the  rest  of  the  court  of  the  words 
in  the  condition ;  and  I  quite  concur  in  the  technical  view  taken  of  the 
pleas..  Rule  absolute. 

Mannings  Serjt.,  then  moved  for  a  new  trial  on  the  third  issue,  and  sub- 
mitted that  the  motion  was  in  time.  [Cresswell,  J.  Can  you  have  a 
new  trial  after  judgment?]  llie  judgment  remains  ambulatory  during  the 
term.  Judgment  has  been  arrested  formerly  even  after  execution  issued.(a) 
As  yet  there  is  no  judgment  of  the  court,  though  the  judges  have  pro- 
nounced an  opinion.  [Tindal,  C.  J.  Why  did  you  not  make  a  cross 
motion,  or  state  at  the  time  the  plaintifls  obtained  their  rule  nisi,  that  you 
meant  to  take  advantage  of  the  objections?]  The  defendants  were  not 
bound  to  know  any  thing  about  that  motion  till  they  were  served  with  the 
rule.  By  the  issue  taken  on  the  replication,  the  plaintifis  admitted  that 
his  action  was  barred  by  the  pleas,  if  the  facts  stated  in  those  pleas  were 
true.  [Maule,  J.  You  were  bound  to  know  that  you  had  got  a  verdict 
on  bad  pleas.  Cresswell,  J.  llie  defendants  had  no  ri^t  to  speculate 
.ipon  the  success  of  one  motion  before  they  made  another.] 
•The  learned  serjeant  therefore  Took  nothing,     r^gg 

ChatmeUy  Serjt.,  on  a  subsequent  day,  (13th  June,)  moved  for  a  "^ 
writ  of  inquiry  to  assess  the  damages  for  the  plaintiiSs.  Undoubtedly  in 
Clement  v.  LeunSy  3  Bro.  &  Bing.  297,  7  J.  B.  Moore,  200,  where  the  jury 
Imd  found  for  the  defendant  on  six  out  of  eight  pleas  comprehended  in  the 
last  of  two  issues,  and  for  the  plaintiff  on  the  residue  of  those  pleas  and  on 
the  first  issue,  without  assessing  damages,  and  the  plaintiff  had,  pursuant  to 
the  decision  of  the  court  below,  entered  up  judgment  non  obstajUe  veredicto 
as  to  the  pleas  found  for  the  defendant,  with  an  award  of  a  writ  of  inquiry, 
and  final  judgment  for  the  damages  found  by  the  inquisition,  &c.,  a  court 
of  error  reversed  the  judgment  of  the  court  below,  as  to  the  award  of  the 
writ  of  inquiry  and  the  final  judgment  thereon,  and  remitted  the  record  to  the 
court  below,  directing  that  court  to  award  a  venire  de  novo  to  try  the  first 
issue  and  the  last,  as  far  as  related  to  the  pleas  found  for  the  plaintiff; 
holding,  that  the  verdict  found  for  the  plaintiff  on  both  issues,  was  void, 

(a)  In  Wood  v.  Guruton,  Style,  466,  the  judgment  upon  the  first  verdict  was  ordered  to 
stand  at  a  security  for  what  might  be  recovered  on  the  second. 
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because  no  damages  had  been  assessed.  Clement  v.  Levns  however  ap- 
pears to  have  been  decided  upon  the  old  rule, — that  in  all  cases,  when 
any  point  was  omitted  whereof  attaint  lay,  the  omission  should  not  be  sup- 
plied by  a  writ  of  inquiry  of  damages,  but  by  a  writ  of  venire  de  novo*  As 
the  writ  of  attaint  is  now  abolished,  by  the  6  G.  4,  c.  50,  s.  60,  that  rule 
no  longer  applies.     He  also  referred  to  Eichoni  v.  Lemaitre^  2  Wils.  367. 

A  rule  nisi  having  been  ^nted, 

WUde  and  Mannings  Seqts.,  two  days  afterwards,  showed  cause.  Thejr 
contended  that  if  the  plaintii&  conceived  that  they  were  entitled  to  a  wnt 
^07-1     of  inquiry  •they  ought  to  issue  it  at  their  own  discretion ;  and  they 

J     submitted  that,  as  the  motion  was  a  speculative  one,  the  rule  should 
be  discharged  with  costs. 

ChanneU^  Serjt.,  was  heard  in  support  of  the  rule. 

Per  curiam.  The  plaintiffs  must  take  upon  themselves  the  risk  of  issu- 
ing the  writ  of  inquiry. 

Rule  discharged  with  cost8.(a) 

(a)  The  wfit  of  error  upon  the  bill  of  exceptions,  (ant*,  p.  10,)  and  upon  the  judgment 
for  I  he  plaintiffs  f%on  obttanit  veredicto^  was  not  proceeded  with,  the  action  being  settled, 
by  payment  of  the  amount  of  the  loss  without  costs. 


JAMES  BOYNE  M'COMBIE  v.  GEORGE  ANTON. 

The  plaintiff  obtained  a  judge's  order  for  a  commission  to  examine  witnesses.  The 
parties  having  agreed  upon  A.  and  B.  as  commissioners,  the  plaintitf  obtained  anothei 
order  to  examine  witnesses  upon  interrogatories  before  A.  and  B.,  without  describina 
them  as  commissioners,  and  without  referring  to  any  commission.  The  defendant  af- 
terwards withdrew  the  name  of  B.,  his  commissioner,  and  declined  to  proceed  with 
the  examination,  upon  the  ground  that  the  second  order  was  informal.  The  plaintiff 
then  obtained  a  further  order  to  examine  witnesses  before  A.  on  interrogatories,  ex 
parte: 

HeUty  that  the  examinations  taken  under  the  last  order,  were  admissible  in  evidence, 
although  the  defendant  bad  received  no  notice  of  the  time  and  place  of  taking  the 
examinations. 

AssuBfPSiT.  The  declaration,  after  reciting  that  the  banking  company 
of  Aberdeen  had  consented  to  open  an  account  with  William  Ajaton  to  the 
extent  of  1000/.,  upon  a  bond  of  credit  to  be  signed  by  W.  Anton,  and 
the  defendant  and  diree  others,  stated  that,  in  consideration  that  the  plain- 
tiff "  would  sign  the  said  Scotch  instrument  in  writing,  called  in  Scotland 
aforesaid  a  bond  of  credit,  along  with  G.  A.,  G.  D.,  M.  W.  A.,  and  J.  E. 
A.,  to  the  said  banking  company,  for  a  cash  account  to  be  kept  with  the 
said  bank,  in  the  name  of  the  said  William  Anton,  and  to  be  opened  in 
•5281  ^^  branch  •office  of  the  said  bank  in  Banff  aforesaid,  to  the  extent 
J  of  1000/.  sterling,  the  defendant  promised  the  plaintiff  to  indemnify 
and  hold  him  harmless  of  and  from  his  responsibility  under  the  said  bona, 
to  the  extent  of  250/. 

Plea:  non  assumpsit. 

At  the  trial  before  Maule,  J.,  at  the  first  sittings  for  Westminster  in  last 
Easter  term,  a  point  was  raised  as  to  the  admissU)ility  of  the  examination 
of  certain  witnesses  taken  under  a  commission. 

It  appeared  in  evidence,  that  on  the  10th  of  January.  Cresswell,  J., 
made  an  order,  in  the  following  terms : — 

"w\f  Cof?i6t6  V.  ^nt<m.  Upon  hearing  the  attomejrs,  &c.  &c.  1  do 
order  that  a  commission  or  judge's  order  issue  in  this  cause,  directed  to 
certain  commissioners  in  Scotiand  to  examine  certain  witnesses  in  this 
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cause,  necessary  and  material  on  the  part  of  the  plaintiff,  and  that  the  costs 
of  the  same  be  paid  by  the  defendant." 

On  the  12th  of  January,  the  plaintiff's  attorney  served  a  notice  on  the 
defendant's  attorney,  proposing  the  commission,  naming  one  William  Wat- 
son, as  the  commissioner  on  the  part  of  the  plaintiff,  and  requiring  a  com- 
missioner to  be  named  on  the  part  of  the  defendant,  and  stating  that  the 
plaintiff  would  otherwise  apply  for  an  ex  parte  commission. 

On  the  17th  of  January,  the  plaintiff's  attorney  received  a  notice  from 
the  defendant's  attorney,  naming  one  Alexander  Stronach,  as  the  commis- 
sioner on  the  part  of  the  defendant. 

An  order  was  afterwards(a)  made  by  Cresswell,  J.,  in  the  following 
terms: — 

^^JiPCombie  v.  jhUan.  Upon  hearing  the  attorneys,  &c.  &c.,  I  do  order 
that  the  plaintiff  shall  be  at  liberty  to  examine,  upon  oath  or  affirmation, 
upon  interrogatories,  certain  witnesses  at  Aberdeen,  in  Scotland,  respect- 
ing •certain  documents  specified  in  a  notice  served  by  the  plaintifl's  r^^g 
attorney  on  the  defendant's  attorney,  dated  the  16th  of  December,  L 
1842,  and  other  matters  in  this  cause,  before  William  Watson,  sheriff's 
substitute  in  Aberdeen,  on  the  part  of  the  plaintiff,  and  Alexander  Stro- 
nach, advocate  at  Aberdeen,  on  the  part  of  the  defendant;  and  that  the 
plaintiff's  attorney  shall  deliver  to  the  defendant's  attorney,  a  copy  of  the 
proposed  interrogatories  in  chief,  who  shall,  within  five  days  from  the  re- 
ceipt thereof,  return  the  same  with  a  copy  of  the  proposed  cross-interro^- 
tones,  to  the  plaintiff's  attorney,  who  shall  transmit  them  forthwith  with 
this  order  to  the  commissioners  above  named,  who  shall  on  the  receipt 
thereof,  immediately  proceed  to  such  examination  and  cross-examination 
of  such  witnesses  as  shall  be  produced  before  them,  and  reduce  such  ex- 
amination and  cross-examination  into  writing :  and  I  further  order,  that  the 
said  interrogatories  and  the  depositions  taken  thereon,  together  with  this 
order,  may  be  transmitted  under  the  seals  of  the  said  commissioners,  who 
have  taken  the  same,  to  my  chambers.  Rolls  Grarden,  Serjeants'  Inn,  Lon- 
don, without  delay :  and  I  further  order  that  office-copies  of  the  same  be 
given  and  received  in  evidence  on  the  trial  of  this  cause,  saving  all  just 
exceptions." 

On  the  28th  of  January,  copies  of  the  last  above-mentioned  order,  and 
of  the  interrogatories,  were  delivered  by  the  plaintiff's  attorney  to  the  de- 
fendant's attorney. 

On  the  1st  of  February,  the  copies  of  the  last-mentioned  order  and  inter- 
rogatories were  returned  by  the  defendant's  attorney,  upon  the  ground  that 
the  order  was  irregular ;  and  notice  was  given  to  the  plaintiff's  attorney  that 
die  defendant's  commissioner,  Alexander  Stronach,  was  withdrawn,  and 
that  the  defendant  would  have  nothing  to  do  with  the  commission. 

On  the  3d  of  February,  the  plaintifTs  attorney  gave  notice  to  the  defend- 
ant's attorney,  that  he  should  apply  for  an  order  for  a  commission  ex  parte. 

•On  the  6th  of  February,  Cresswell,  J.,  made  the  following  r««Q 
order : —  L 

^^MCambie  v,  ^nton.  Upon  hearing,  &c.  &c.,  I  do  order  that  the 
plaintiff  shall  be  at  liberty  to  examine  upon  oath  or  aifirmation  upon  inter- 
rogatories ex  parte^  certain  witnesses  at  Aberdeen,  in  Scotland,  respecting 
certain  documents  specified  in  a  notice  served  by  the  plaintiff's  attorney  on 
Ae  defendant's  attorney,  dated  the  16th  day  of  December,  1842,  and  other 

(a) This  order  was  dated  the  10th  of  January;  but  it  was  obviously  drawn  up  after  the 
wboYe  eommantcatioDS  between  the  attorneys  for  the  respectiTe  parties  had  been  made. 
VOL.  VI.  4  C 
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mattera  in  this  cause,  before  William  Watson,  sheriiTs  substitute  m  Aoei^ 
deen,  on  the  part  of  the  plaintifT  (the  defendant  having  refused  to  join  in 
Ihe  examination.)  And  I  further  order  that,  on  the  receipt  hereof,  and  of 
the  said  interrogatories,  the  said  William  Watson  do  proceed  to  examine 
such  witness  or  witnesses  as  shall  be  produced  before  him,  and  reduce 
such  examination  into  wnting,  and  transmit  the  interrogatories  and  depo- 
sitions taken  thereon  under  the  hand  and  seal  of  the  said  William  Watson, 
to  my  chambers,  &c.  without  delay,  and  that  office-copies  of  the  same  may 
be  read,  &c." 

It  was  objected,  on  the  part  of  the  defendant,  that  the  examinations 
could  not  be  received,  as  they  had  been  taken  ex  parte^  and  the  defendant 
had  received  no  notice  of  the  time  and  place  of  holding  the  examinations ; 
and  Steinkelkr  v.  MwUm,  1  Scott,  N.  R.  148,  8  Dowl.  P.  C.  679,(a)was 
cited. 

*31 1         *The  learned  ju^e  admitted  the  examinations ;  and  a  verdict  was 
-I     returned  for  the  plaintiff. 

Murphy  J  Serjt.,  in  last  Easter  term,  obtained  a  rule  nisi  for  a  new  trial, 
»ooi     upon  the  ground  that  the  examinations  *had  been  improperly  re- 
-'     ceived,  or  to  anrest  the  judgment.     The  learned  seijeant  produced^ 
an  affidavit  which  stated  the  orders  above  set  out,  and  some  portion  of  the 

(a)  Easter  term,  1840.  May  7.  This  was  an  action  upon  a  contract  to  deliver  a  qoan- 
tity  of  spelter,  in  which  issoe  was  joined  in  November,  1837.  The  defendant^on  the 
2d  December,  obtained  a  judge's  order  in  the  following  terms  : — *'  I  order  that  ibis  cause 
be  made  a  remanet  to  the  sittings  afler  next  Hilary  term,  the  defendant  depositing  in  the 
hand  of  the  prothonotary  certain  wine-warrants,  to  abide  the  event  of  the  cause.  And  I 
further  order  that  a  commission  issue  for  the  examination,  on  interrogatories,  of  wit- 
nesses on  behalf  of  the  defendant  residing  at  Hamburg  and  elsewhere,  the  defendant  pay- 
ing the  costs  (if  any)  occasioned  by  such  postponement.''  Notice  was  given  to  the 
plaintiff  that  the  order  had  been  obtained,  but  he  declined  to  share  the  expense  of  the 
commission.  Whereupon  ihe  defendant's  attorney,  on  the  24th  May,  1838,  without  further 
notice,  and  without  sending  a  copy  of  the  interrogatories  to  the  opposite  party,  issued  the 
commission,  returnable  in  November  following,  and  proceeded  to  examine  the  witnesses. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  for  London  after  Michaelmas  term, 
1838,  it  was  objected,  on  the  part  of  the  plaintiff,  that  the  examinations,  taken  under  this 
commission,  were  inadmissible,  as  the  commission  was  ex  parte.  They  were,  however, 
received  by  the  lord  chief  justice ;  and  the  plaintiff  recovered  a  verdict. 

Bompaiy  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  upon  the  ground  that  the  examina- 
tions had  been  improperly  received. 

Kelly  and  Martin  in  Easter  term,  1840,  (7th  May,)  showed  cause.  They  contended  that, 
by  the  practice  of  the  courts,  each  party  was  required  to  pay  the  costs  of  a  commission 
in  the  first  instaAce,  though  ultimately  the  unsuccessful  party  paid  the  whole ;  and  that 
if  the  opposite  party  refused  to  pay  his  share  of  the  expense,  the  party  who  obtained  the 
commission  proceeded  to  examine  the  witnesses  without  further  notice.  [Tindal,  C.  J. 
That  seems  to  be  a  very  unfair  practice.  If  a  party  examines  his  own  witnesses  he 
ought  to  pay  his  share  of  the  expense,  but  not  if  he  only  cross-examines  the  witnesses 
of  the  other  party.  It  is  generally  provided,  by  the  form  of  the  order,  that  the  opposite 
party  shall  have  the  liberty  to  cross-examine  the  witnesses  for  the  party  who  has  obtained 
the  commission ;  but  it  is  not  so  in  this  order.]  (His  lordship  referred  to  Lush's  Prao. 
p.  450,  and  Bridget  v.  lUher^  1  N.  C.  510.)  Bosanquet,  J.  A  good  deal  may  be  gathered 
from  the  form  of  the  order  usually  made  at  chambers,  which  directs,  that  a  copy  of  the 
interrogatories  shall  be  delivered  to  the  opposite  side.  [Tindal,  C.  J.  There  is  at  any 
rate  this  irregularity  in  the  case.  The  order  is,  that  the  cause  shall  be  made  a  remanet 
till  the  sittings  aAer  Hilary  term ;  and  the  defendant,  in  the  May  following,  issues  the 
commission  without  any  fresh  order  or  authority.  The  order  must  surely  mean  that  the 
commission  is  to  issue  in  the  meantime.]  The  order  was  quite  general  in  its  terms  as 
10  issuing  the  commission. 

Bompaty  Serjt.,  in  support  of  the  rule,  cited  Doe  d.  Thorn  v.  Phillipt,  1  Dowl.  P.  C.  56; 
and  1  Will.  4,  c.  22,  s.  4,  and  contended  that  there  had  been  mala  fidu  on  the  part  of  the 
defendant. 

TiNDAi^  C.  J.  It  appears  to  me  that  the  commission  in  this  case  was  obtained  by  an 
hregularity  committed  by  the  defendant's  attorney.  The  intention  of  the  judge's  order 
is  clear,  that  the  cause  shall  be  tried  at  the  sittings  after  Hilary  term ;  and  it  was  an  im- 
plied condition  that  the  commission  should  issue  in  the  meantime.  But  this  commission 
:s  not  issued  until  May.   It  is  not  necessary  to  go  any  further  than  to  say  that  the  com- 


6  Manning  &  Granger.  32 

communications  between  the  respective  attorneys;  and  also  that  the  defend- 
ant did  not,  nor  did  any  one  on  his  behalf,  ever  receive  a  copy  of  the  said 
commission,  or  any  information  as  to  the  contents  thereof,  before  the  day 
of  the  trial ;  that  no  notice  of  the  names  of  the  witnesses  to  be  examined 
under  the  commission,  or  of  any  day  or  place  appointed  for  their  examina- 
tion, had  ever  been  given  to  the  defendant,  and  the  defendant  had  had  no 
opportunity  afforded  him  of  attending  the  execution  of  the  commission,  so 
as  to  ascertain  that  the  same  was  duly  and  properly  executed,  or  of  cross- 
examining  the  witnesses  thereunder ;  that  witnesses  were  examined  under 
the  commission,  not  mentioned  in  the  affidavit  on  which  the  order  was 
obtained ;  that  the  commission  did  not  provide  for  the  cross-examination  of 
any  witnesses  by  the  defendant,  and  that,  although  the  defendant,  by  reason 
of  the  supposed  irregularity  of  the  order,  refused  •to  join  in  the  r«qq 
commission,  it  was  not  intended  thereby  to  refuse  to  join  in  the  ex-  ^ 
amination  under  any  commission  properly  issued ;  and  the  witnesses  would 
have  been  cross-examined  on  the  part  of  the  defendant,  if  notice  had  been 
given  that  a  commission  had  issued.  [Erskine,  J.  If  the  commission 
authorized  you  to  attend,  you  might  do  so,  although  it  was  not  mentioned 
in  the  judge's  order  for  issuing  the  commission.] 

The  ground  upon  which  the  defendant  submits  that  he  is  entitled  to  a 
rule  nisi  for  arresting  the  judgment  is  this — ^that  no  sufficient  consideration 
appears  upon  the  face  of  the  instrument  declared  on.  The  declaration 
states  that,  in  consideration  the  defendant  would  sign  the  said  bond  of  credit 
to  the  said  banking  company  for  a  cash  account  to  be  kept  with  the  said 
bank  by  W.  A.,  the  defendant  promised  the  plaintiff  to  indemnify  him  from 
his  responsibility  under  the  bond.  [Cresswell,  J.  The  undertaking  is, 
to  indenmify  against  a  future  bond,  not  against  a  present  agreement  to 
execute  the  bond.  When  the  bond  is  given  the  consideration  arises,  and 
the  defendant's  promise  to  indemnify  attaches.] 

A  rule  nisi  for  a  new  trial  having  been  granted, 

BompaSy  Sent.,  (with  whom  was  Hugh  Hill^)  now  showed  cause.  The 
first  order  of  the  learned  judge  was  perfectly  regular  under  the  1  W.  4, 
c.  22,  s.  4  ;(a)  and  •if  there  was  any  irregularity  in  the  other  orders,  r«o4 
It  was  waived  by  the  subsequent  conduct  of  the  defendant  in  nomi-  ^ 
Dating  a  commissioner,  though  he  afterwards  withdrew  his  name,  and  re- 
fused to  have  any  thing  to  do  with  the  commission.  The  commission 
itself  is  in  the  correct  form,  according  to  Tidd's  Pract.  Forms,  p.  292, 
Chitt.  Forms,  139.  SteinkellerY.  JVetotan  is  not  quite  accurately  reported ; 
but  it  has  no  application  to  the  present  case. 

mission  issued  irregularly,  without  entering  into  the  question  of  malafidtt.  I  think  the 
rule  mnst  be  made  absolute ;  the  costs  to  be  costs  in  the  cause,  and  the  defendant  to  be 
at  liberty  to  apply  for  a  new  commission. 

BoSANQTTKT,  J.  I  am  of  the  same  opinion.  The  commission  issued  without  tki  atUhoritif, 
althouffh  under  the  atal,  of  the  court.  The  order  itself,  I  may  observe,  omits  to  specify 
several  of  the  circumstances  which  the  statute  requires. 

CoLTMAN  and  Erskinb,  JJ.,  concurred.  Rule  absolute,  accordingly. 

(a)  Which  aDthorizes  the  courts  at  Westminster,  Lancaster,  and  Durham,  and  the 
several  judges  thereof,  in  every  action  depending  in  such  court,  upon  the  application  of 
any  of  the  parties  to  such  suit,  to  order  the  examination  on  oath,  upon  interrogatories  or 
otherwise,  before  the  roaster  or  prothonotary  or  other  person  or  persons  to  be  named  in 
such  order,  of  any  witnesses  within  the  jurisdiction  of  the  court  where  the  action  shall 
be  depending,  or  to  order  a  commission  to  issue  for  the  examination  of  witnesses  on  oath, 
at  any  place  or  places  out  of  suuh  jurisdiction,  by  interrogatories  or  otherwise,  and  by 
the  same  or  any  subsequent  order  or  orders,  to  give  all  such  directions  touching  the 
time,  place,  and  manner  of  such  examination  as  well  within  the  jurisdiction  of  the  court 
wherein  the  action  shall  be  depending  as  without,  and  all  the  matters  and  circumstances 
connected  with  such  examinations  as  may  appear  reasonable  and  just. 
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Murphy^  Serjt. ,  (with  whom  was  JerviSj)  in  support  of  the  rule.  Admitting 
the  first  order  to  be  formal,  the  others,  which  were  in  a  more  expandea 
form,  were  irregular.  But  neither  of  them  corresponds  with  the  act,  and 
discriminates  between  the  examination  of  witnesses  within  and  out  of  the 
jurisdiction  of  the  court.  It  ought  to  have  clearly  appeared  that  the  wit- 
nesses intended  to  be  examined  were  out  of  the  jurisdiction ;  JVorton  v. 
Lord  Mlboume,  3  New  Ca.  67,  3  Sc.  398.(a)  The  last  two  orders  do  not 
mention  any  commission.  [Maule,  J.  Are  we  not  bound  to  look  at  the 
commission  itself?]  The  argument  is  that  the  last  two  orders  being  irre- 
gular, the  defendant  was  not  bound  to  attend  to  them.  [Maule,  J.  The 
first  order  mentions  a  commission ;  the  second  and  third  are  merely  subsi- 
diary to  it.]  At  any  rate  notice  to  the  defendant  of  the  time  and  place 
where  the  examinations  were  to  be  held  was  absolutely  necessary.  Besides, 
♦qcn  there  was  no  authority  to  the  defendant  to  *cross-examine  witnesses. 
-I  In  Steinkelkr  v.  JVewton,  Tindal,  C.  J.,  says,  "I  always  have  un- 
derstood the  practice  to  be,  that  if  one  party  obtains  a  commission,  and  the 
other. joins  in  it,  the  latter  is  entitled  to  examine  his  own  witnesses;  but 
that  he  may  cross  examine  his  opponent's  witnesses  without  joining :  if  the 
practice  be  otherwise,  I  must  say  I  think  it  very  unreasonable.  In  equity 
the  party  certainly  has  notice  of  every  step."  In  that  case  the  plaintin  had 
declined  to  join  in  the  commission.  [Bomptzs^  Serjt.  But  the  defendant 
issued  it  without  notice  to  the  plaintiff,  and  after  the  time  to  which  he  was 
limited  by  the  effect  of  the  judge's  order.  In  the  present  case  the  exami- 
nation was  on  interrogatones,  and  the  defendant  might  have  delivered 
cross-interrogatories.]  At  any  rate  the  commission  is  informal  in  not  giving 
the  power  of  cross-examination ;  and  the  defendant  was  entitled  to  notice. 
[CoLTBiAN,  J.  Of  what  use  would  notice  have  been  to  him  ?  As  the  ex- 
amination was  upon  interrogatories,  he  could  not  have  asked  any  cjuestions, 
even  if  he  had  been  there.]  He  mi^ht  have  watched  the  proceedings,  and 
have  ascertained  whether  the  exammations  were  fairly  and  properly  con- 
ducted. 

Tindal,  C.  J.  Steinkeller  v.  JVewton  does  not  apply  to  the  present  case ; 
•for  here,  the  defendant,  by  his  own  voluntary  act,  has  renounced  the  power 
of  examination. 

The  other  judges  concurred.  Rule  discharged. 

(a)  S.  C.  per  nom.  Norton  v.  Lambj  5  Dowl.  P.  C.  ISl ;  where  it  was  held  that  an  affidavit 
to  support  an  application  for  issuini^  a  commission  to  examine  a  witness  out  of  the  juris- 
diction of  the  court  (at  Dublin)  neea  only  state  the  name  of  the  witness — that  he  is  a  mate- 
rial witness  for  the  party  applying  for  the  commission — that  the  trial  is  expected  to  take 
place  about  a  particular  time— and  that  the  witness  is  out  of  the  jurisdiction  of  the  court. 


•36]  •WILKES  V.  HOPKINS  and  NICHOLLS. 

A  plea  to  a  declaration  for  the  non-performance  of  a  promise  to  pay  a  bill  drawn  by  the 
plaintiff  for  the  accommodation  of  the  defendant,  and  to  indemnify  the  plaintiff  against 
the  bill, — that  the  defendant  duly  paid  the  bill,  and  that  the  plaintiff  was  not  damni- 
fied (a) —  should  conclude  to  the  country. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  the  plain- 
tiff would,  for  the  accommodation  of  the  defendants,  draw  a  bill  of  exchange 
on  them  for  121/.  lOs.,  and  would  endorse  and  deliver  the  same  to  theni, 
the  defendants  promised  the  plaintiff  that  they  would  duly  pay  the  said  bill 

(a)  Such  a  conclusion  to  a  plea  of  non  damnificattUy  in  an  action  upon  any  indemnity 
bond,  would  be  proper  only  where  a  breach  of  the  condition  was  assigned  in  the  decia' 
ration. 
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when  due,  and  would  indemnify  the  plaintiff  against  the  payment  of  the 
said  121/.  10s,  J  and  all  charges  and  expenses  which  he  should  bear  or  sus- 
tain, or  to  which  he  might  be  put,  in  respect  thereof.  Averment ;  that  the 
plaintiff,  relying,  &c.  afterwards,  to  wit,  on  the  25th  of  June,  1825,  drew 
a  bill  of  exchange  on  the  defendants,  and  thereby  requested  them,  two 
months  after  the  date  thereof,  to  pay  to  his  order  121/.  10s.,  value  received, 
and  at  their  request  endorsed  the  bill  and  delivered  it  to  them ;  that  the 
defendants,  negotiated  the  same ;  and  that  afterwards,  to  wit,  on  the  23d 
of  August,  1825,  when  the  bill  became  due,  the  defendants  were  required 
to  pay  the  same.  Bi-each ;  that  the  defendants  did  not,  nor  would,  then  or 
at  any  other  time,  pay  the  same,  but  wholly  refiised  so  to  do ;  by  reason 
whereof  the  plaintiff,  as  the  drawer  of  the  bill,  was  compelled  to  pay,  and 
did  pay,  to  the  holder  of  such  bill  10/.  for  interest  and  charges  thereon,  and 
paid  also  10/.  for  costs  and  charges  incurred  by  the  plaintiff  on  occasion  of 
his  being  sued  by  such  holder,  and  for  other  costs  and  charges. 

Plea,  by  the  defendant  Nicholls,  that  the  defendants  did  duly  pay  the 
bill  when  it  became  due ;  and  that  the  plaintiff  did  not  bear,  nor  was  he 
put  to,  any  costs  or  *charges  by  reason  of  his  drawing  such  bill,  r^oj 
ntado  etfbrmd :  concluding  with  a  verification,  ^ 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  cause,  that  it 
oQ^t  to  have  concluded  to  the  country. 

Dowling^  Serjt.,  in  support  of  the  demurrer,  submitted  that  the  plea  con- 
cluded improperly,  as  it  contained  a  direct  denial  of  the  breach  of  contract 
aD^d  in  the  declaration. 

falfourd^  Serjt.,  contrii^  referred  to  Ensall  v.  SmUh^  1  C.  M.  &  R.  522, 
5  Tyrhw.  141,  and  Goodcfdld  v.  Pkdge,  1  M.  &  W.  463,  5  Dowl.  P.  C. 
89,(a)  as  authorities  that  a  plea  of  payment  must  conclude  with  a  verifica- 
tion. [Maule,  J.  This  is  not  a  plea  of  payment  in  discharge  of  the  cause 
of  action.(6)]  The  plea  contains  an  affirmative (c)  allegation.  TTindal,  C.  J. 
So,  in  an  action  for  breach  of  covenant  *to  repair,  a  plea,  that  the  r«<^ 
defendant  did  repair,  is  afiirmative,  but  it  concludes  to  the  coun-  L 
try.(i/)]  The  promise  laid  in  the  declaration  is,  not  merely  to  pay  the  bill, 
but  also  to  indemnify  the  plaintiff  against  the  payment  thereof,  and  all 
chai]ges  and  expenses  to  which  he  may  be  put.    [Cresswell,  J.  If  the 

(a)  And  see  JfoMi  v.  Levy,  4  Q.  B.  213. 

(6)  In  the  ordinary  plea  of  payment,  the  defendant  alleges  new  matter  occurring  afttr 
a  breach, — payment  and  acceptance  in  discharge  of  the  breach.  Here,  the  payment 
aeffatiTes  the  breach  itself. 

[c)  At  common  law,  a  plea,  replication,  or  subsequent  pleadinff,  which  contained  new 
e^jhrmatioe  matter,  concluded  with  a  veriflcation--an  assertion  of  the  ability  of  the  pleader 
to  proTe  the  matter  alleged,  (though  without  actually  producing  his  eecta,  as  in  declaring^ 
which  he  might  not  be  prepared  to  do)  —  and  a  prayer  of  judgment,  by  which  the  adverse 
party  was  invited  to  answer  him. 

Secondly.  Where  the  afiirmative  in  the  plea,  &c.  merely  traversed  a  negaHve  allegation 
of  the  adverse  party,  the  conclusion  was  to  the  country. 

Thirdly.  Where  the  plea,  &c.  contained  new  negaHve  matter,  it  concluded  with  a  prayer 
of  judgment;  but  without  a  verUication,  there  beinff  nothing  for  the  party  pleading  such  a 
plea.  &c.  to  prove.  (See  Bodenham  v.  Hill,  7  M.  &  W.  274,  supr^  36  n.) 

Fourthly.  Where  negative  matter  in  the  plea,  &c.  merely  travereed  affirmativt  matter  in 
the  declaration,  &c.  the  plea,  &c.  concluded  to  the  country. 

In  the  principal  case  the  former  part  of  the  plea  belongs  tp  the  second,  the  latter  part 
to  the  fourth,  of  these  divisions. 

In  framing  the  new  rules  of  pleading,  (H.  4  W.  4,  3  Nev.  &  M.  5,  10  Bingh.467,)  the 
judges,  when  they  discarded  the  prayer  of  judgment,  appear  to  have  considered  that  the 
termination  of  every  pleading  would  still  be  distinctly  marked  either  by  tendering  a 
verification  or  by  praying  a  jury,  and  to  have  lefl  pleadings  coming  within  the  third  of 
the  above  classes  unprovided  for. 

(d)  So,  ntm  in/regit  eonventionem,  which  is  a  double  negative,  equivalent  to  tenuit  conven* 
I  ii^  in  the  few  cases  where  this  plea  is  allowed,  properly  concluded  to  the  country. 

c2 
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defendants,  by  the  ori^al  contract,  had  not  been  bound  to  pay  the  billi 
but  merely  to  indemnify  4^e  plaintiff,  a  plea  of  payment  would  not  have 
been  a  mere  traverse.] 

TiNDAL,  C.  J.  The  declaration  contains  a  direct  denial  that  the  defend- 
ants paid  the  bill.  The  plea  states  that  they  did  pay  it.  ITiat  is  therefore 
simply  a  traverse  of  the  allegation  in  the  declaration. 

Tcdfourdj  Serjt.,  then  prayed,  and  obtained,  Leave  to  amend. 


The  EASTERN  Counties  Railway  Company  v.  ROBERTSON. 

Debt  fox  two  calls  of  1/.  each  upon  200  shares  in  an  incorporated  joint-stock  company. 

The  particulars  claimed  330/.,  viz.  150/.  in  respect  of  a  first  call  upon  150  shares,  and 

180/.  in  respect  of  a  second  call  upon  180  shares.    The  defendant  plei^ded  payment. 

The  cause  being  referred,  the  defendant  proved  payment  of  more  than  400/. ;  it  was 

shown  that  he  was  proprietor  of  640  shares  at  the  first  call,  and  1200  at  the  second ; 

and  the  arbitrator  awarded  in  favour  of  the  plaintiffs. 
JSTeM,  that  the  arbitrator,  by  receiving  evidence  in  respect  of  more  than  200  shares,  had 

not  exceeded  his  authority,  but  had,  at  the  most,  received  improper  evidence;  and  a 

rule  for  setting  aside  the  award  was  refused.* 

Debt,  for  calls  upon  shares.  The  company  was  incorporated  by  the 
6  &  7  W.  4,  c.  cvi.  The  first  count  of  the  declaration,  founded  upon  the 
162d  section  of  the  act,  claimed  400/.  in  respect  of  two  calls  of  li.  each, 
•qoi  on  ^00  shares.  There  wert*  also  counts  for  money  *had  and  re- 
'■  ceived  and  on  an  account  stated.  The  particulars  of  demand 
claimed  330/.,  being  in  respect  of  a  first  call  upon  150  shares,  and  of  a 
second  upon  120  shares. 

Pleas :  nunquam  indebitatus,  payment,  and  set-off. 

The  cause  was  referred  to  a  barrister.  It  was  proved  before  the  arbitra- 
tor that  the  defendant  was  the  proprietor  of  640  shares  at  the  date  of  the 
first  call,  and  of  1200  at  the  date  of  the  second.  The  defendant  called 
upon  the  plaintifis  to  point  out  what  particular  shares  they  went  for ;  and 
he  proved  payment  of  more  than  400/.  in  respect  of  shares  generally,  llie 
plaintifis  contended  that  the^  were  entitled  to  recover  in  respect  of  all  the 
defendant's  shares  upon  which  he  did  not  prove  the  calls  to  have  been 
paid  up.  The  arbitrator  assented  to  this  view,  and  made  his  award  in  fa- 
vour of  the  plaintiff  upon  all  the  issues. 

Talfourdy  Serjt.,  now  moved  to  set  aside  the  award,  upon  the  ground 
that  the  arbitrator  had  exceeded  his  authority.     [Tindal,  C.  J.   T%e  ob- 

i'ection  seems  addressed  to  the  merits.  It  was  an  open  case  before  the  ar- 
litrator.l  He  had  power  to  deal  only  with  the  matters  in  the  cause.  The 
declaration  is  limited  to  200  shares,  but  he  has  entered  into  matters  dehors 
the  cause.  [Tindal,  C.  J.  I  suppose  the  arbitrator  had  all  the  books  and 
matters  fairly  before  him.]  It  is  submitted  that  he  ou^t  not  to  have  re- 
ceived evidence  relating  to  other  shares.  [Cresswell,  J.  The  action  is 
brought  in  respect  of  calls  upon  200  shares.     The  defendant  has  pleaded 

|)ayment.  You  say  the  arbitrator  ou^t  not  to  have  received  evidence  re- 
atmg  to  other  shares  ;^that  we  cannot  now  enter  into.  Maule,  J.  It  may 
be  as  you  say ;  but  the  objection  would  only  amount  to  reception  of  im- 
proper evidence.  The  plamtifls  mi^t  have  new-assimied.  Tindal,  C.  J. 
Or  the  defendant  might  have  obtained  better  particiuars  of  the  plaintifis' 
demand.]  Rule  refused. 
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la  assumpsit  by  A.  a^inst  6.,  B.  pleaded,  as  to  the  sam  of  250^  parcel,  &c.j  that  he 
made  the  promises  jointly  with  C.  and  D.;  that  before  the  commencement  of  the  suit 
C  and  D.  for  themselves,  and  B.  delivered  to  A.  divers  bills  of  exchange  amounting  to 
250^.;  which  bills  were  so  delivered  by  C.  and  D.  to  A.,  and  by  A.  taken  and  received 
Jar  and  on  account  of  the  said  sum  of  250/.  parcel,  &c.  and  in  payment  thereof;  that  A. 
afterwards  endorsed  the  bills  to  £.,  who  at  the  time  of  the  commencement  of  the  suit 
was  and  still  is  holder  thereof  for  value. 

Bddy  on  special  demurrer,  that  the  plea  was  not  double,  inasmuch  as  the  word  "  pay- 
ment," taken  with  the  context,  did  not  import  payment  in  satisfaction. 

Assumpsit,  for  work  and  materials,  goods  sold  and  delivered,  money 
lent,  money  paid,  and  money  found  due  on  an  account  stated. 

Plea, — as  to  the  sum  of  250/.,  parcel  of  the  moneys  in  the  declaration 
mentioned, — ^tfaat  the  defendant  made  the  said  promises  in  the  declaration 
mentioned  as  to  the  said  sum  of  250/.,  parcel  as  aforesaid,  jointly  with 
Richard  Brown  and  T.  Rolph ;  and  that  after  the  making  thereof,  and  be- 
fore the  commencement  of  the  suit,  to  wit,  on  the  15th  of  December,  1842, 
the  said  Brown  and  Rolph,  for  themselves  and  the  defendant,  delivered  to 
the  plaintiff  divers  bills  of  exchange  for  sums  amounting  in  the  whole  to 
the  sum  of  250/.,  to  wit,  one  bill  of  exchange,  bearing  date,  to  wit,  the 
day  and  year  last  aforesaid,  for  the  sum  of  50/.,  payable  at  one  month  from 
the  date  thereof,  drawn  by  the  said  Brown  upon  and  accepted  by  the  said 
Rolph,  and  by  ^e  said  Brown  endorsed  in  blank ;  two  other  bills  of  ex- 
change bearing  date  respectively,  to  wit,  the  day  and  year  last  aforesaid, 
for  50/.  each,  payable  at  two  months  from  the  dates  thereof  respectively, 
and  respectively  drawn  by  the  said  Brown  upon  and  accepted  by  the  said 
Rolph  and  by  Uie  said  Brown,  then  respectively,  endorsed  in  blank ;  and 
two  other  bills  of  exchange,  bearing  date  respectively  the  day  and  yefir 
aforesaid,  for  50/.  each,  payable  at  three  months  from  the  dates  thereof  re- 
spectively, and  respectively  *drawn  by  the  said  Brown  upon  and  ^ .  ^ 
accepted  by  the  said  Rolph,  and  by  the  said  Brown  then  respec-  ^ 
tively  endorsed  in  blank,  which  several  bills  of  exchange  were  so  delivered 
by  the  said  Brown  and  the  said  Rolph  to  the  plaintiff,  and  by  him  then 
taken  and  received  Jbr  arul  on  account  of  the  said  sum  of  250/.,  parcel  as 
aforesaid,  and  in  payment  thereof;  and  the  said  Brown  and  Rolph  respec- 
tively then  became  and  were  and  still  are  liable  to  pay  the  said  several 
sums  of  money  in  the  said  bills  of  exchange  respectively  specified,  accord- 
ing to  the  tenor  and  effect  thereof;  that  the  plaintiff  afterwards,  and  before 
Ae  commencement  of  the  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
endorsed  the  said  several  bills  of  exchange  respectively  to  divers  persons 
to  the  defendant  unknown ;  and  that  such  persons  respectively  and  not  the 
plaintiff,  at  the  time  of  commencing  the  suit,  were,  and  still  are,  the  holders 
thereof  respectively  for  value,  and  entitled  to  sue  the  said  Brown  and  Rolph 
reroectively  thereon.     Verification. 

Special  demurrer,  assigning,  among  other  causes,  that  the  plea  contained 
no  legal  answer  or  defence  to  so  much  of  the  declaration  as  it  was  pleaded 
to,  inasmuch  as  it  disclosed  no  agreement  on  the  part  of  the  plaintiff  to  ac- 
cept the  liabilities  of  the  said  Richard  Brown  and  T.  Rolph  on  the  bills  of 
exchange  therein  mentioned  in  lieu  of  the  liability  of  the  defendant  in  re- 
spect of  the  said  sum  of  250/.,  parcel,  &c.,  as  aforesaid,  nor  any  agreement 
on  the  part  of  the  defendant ;  that  the  plej^  was  double  in  this,  t6  wit,  that 
in  stating  that  th"  said  bills  were  takei;  and  received ybr  and  on  acconnt  of 
the  said  sum  oj  250/.,  parcel,  &c.,  as  aforesaid,  and  in  payment  thereof 
and  in  afterwards  stating  that  the  said  bills  were,  at  the  time  of  the  com- 
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mencement  of  the  suit,  in  the  hands  of  endorsees  for  value^  other  than  the 
vlaintiff*,  the  plea  disclosed  two  defences  to  the  said  sum  of  250/. ,  parcel, 

•421  '  *^  ^^*'  ^^^  ^^^  ^^  ^^®  ^^^  given  for  •and  on  account  of  the 

^  sum  of  250/.,  and  at  the  time  of  the  commencement  of  the  suit  were 
outstanding  in  the  hands  of  the  endorsees  for  value  other  than  those  of  the 
plaintiff;  and  also  that  the  said  bills  were  taken  in  payment  (which,  if  it 
meant  any  thing,  must  mean — ^in  extinguishment  and  satisfaction)  of  the 
said  debt ;  that  die  plea  was  uncertain,  and  did  not  state  with  sufficient 
particularity  and  certainty  how,  or  for  what  purpose,  the  said  bills  were 
delivered ;  that  the  plea  was  repu^ant,  and  contained  two  statements 
wholly  at  variance  with,  and  inconsistent  with,  each  other  in  this,  to  wit, 
that  it  stated  therein  that  the  said  bills  were  taken  for  and  on  account  of  the 
said  sum  of  250/.,  parcel,  &c.,  and  also  that  they  were  taken  in  payment 
thereof;  whereas  it  was  impossible  that  the  said  bills  should  have  been 
taken  for  and  on  account  of  the  said  sum  of  250/. ;  in  which  case  the  orig- 
inal liability  of  the  defendant  would  revive  on  the  dishonour  of  the  said 
bills ;  and  also  in  payment  of  the  said  sum  of  250/. ;  in  which  case  the  orig- 
inal liability  of  me  defendant  would,  on  the  delivery  and  acceptance 
thereof,  be  utterly  extinguished  and  discharged ;  that  the  plaintiff  could  not 
safely  take  issue  on  the  plea;  that  it  was  an  informal  plea  of  accord  and 
satisfaction,  &c. 

Joinder  in  demurrer. 

ByleSy  Sent.,  in  support  of  the  demurrer.  This  plea  is  both  double  and 
uncertain.  It  alleges  mat  five  bills  were  delivered  by  Brown  and  Rolph  to 
the  plaintiff,  and  were  received  by  him  "  for  and  on  account  of  the  said 
sum  of  250/.,  parcel,"  Sue.,  and  m  payment  thereof.     Had  the  plea  stop- 

Eed  there,  it  mi^t  have  been  good,  so  far  as  this  objection  is  concerned ; 
ut  it  proceeds  to  state  that  the  bills  were  outstanding  in  the  hands  of  third 
persons,  holders  thereof  for  value.  Where  a  bill  of  exchange  is  ^ven  for 
a  debt,  it  may  be  received  in  one  of  two  ways.  Where  it  is  delivered 
«.Q1  merely  on  account  of  the  •debt,  if  the  bill  be  not  paid,  the  original 
■*  debt  revives ;  but  when  it  is  given  in  satisfaction  of  the  debt,  the 
original  debt  will  not  revive,  notwithstanding  the  nonpayment  of  the  bill ; 
for  the  transaction  amounts  to  a  sale  of  the  oill.  If  any  meaning  can  be 
given  to  the  words  here,,  the  plea  imports  that  the  bills  were  delivered  in 
satisfaction  of  the  debt;  and  if  so,  it  is  double.  There  have  been  two  de- 
cisions on  the  words  "for  and  on  account  of."  In  Kearslake  v.  Morgan^ 
5  T.  R.  513,  which  was  assumpsit  for  goods  sold,  &c.,  a  plea  that  the  de- 
fendant, the  payee  of  a  promissorv  note,  endorsed  it  to  me  plaintiff  "  for 
and  on  account  of"  the  debt,  and  that  the  plaintifis  "  accepted  and  received 
the  note  for  and  on  account  of"  the  said  debt,  was  held  good  on  general 
demurrer.  The  point  was  recently  before  this  court  in  Mercer  v.  Cheese, 
antd,  vol.  iv.  804.  There,  to  assumpsit  for  work  and  materials,  &c.,  the 
defendants  pleaded  that  the  promises  were  made  by  them  jointly  with  T. 
M. ;  and  that  before  action  brought  the  plaintiff,  for  and  on  account  of  the 
sum  due,  and  of  the  promises  of  the  defendants  and  T.  M.,  drew  a  bill  on 
T.  M.,  which  he  accepted  and  delivered  to  the  plaintiff,  who  received  the 
same  for  and  on  account  of  the  said  sum,  and  of  the  said  promises.  It  was 
held  that  the  plea  was  good,  as  raising  a  prima  facie  defence ;  and  that  it 
lay  on  the  plaintiff  to  snow  that  the  bdl  was  overdue  and  unpaid,  or  had 
been  negotiated.  These  two  cases,  therefore,  are  authorities,  that  if  the 
present  plea  had  stopped  at  the  words  "  for  and  on  account  of,"  &c.,  it 
would  have  been  good.     The  question  is,  whether  the  plea,  by  proceedmg 
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to  allege  that  the  plaintiff  received  the  bill  inpayment  of  the  250/.  does  not 
raise  two  defences  on  the  record.     In  Sard  v.  Rhodes^  Tyrwh.  &  G.  298, 

1  M.  &  W.  153,  which  was  assumpsit  on  a  bill  of  exchange  for  43/.,  the 
question  turned  upon  an  allegation  in  the  plea,  that  the  defendant  had  de- 
livered •a  promissory  note  for  44/.  to  the  plaintiff  "  in  full  satisfac-  y*aa 
tion  and  discharge"  of  the  biU,  and  the  plaintiff  then  received  the  ^ 
said  note  ''  in  full  satisfaction  and  discharge"  of  the  bill.  It  was  held  that 
the  plaintiff's  only  remedy  was  upon  the  note.  Parke,  B.,  there  says  to 
the  plaintiff's  counsel,  "  Your  agreement  is,  to  take  the  note  for  better  or 
worse."  Supposing  that  this  plea  had  contained  the  two  allegations,  that 
the  bills  were  received  for  and  on  account  of  the  250/.,  and  also  that  they 
were  taken  "  in  full  satisfaction  and  discharge,"  it  is  clear  that  the  plea 
would  have  been  double.  [Tindal,  C.  J.  What  you  have  to  make  out  is, 
that  the  words,  "  in  payment  thereof,"  taken  with  the  context,  amount  to 
an  averment  of  satisfaction.]  If  the  words  may  admit  of  two  meanings, 
inconsistent  with  each  other,  the  plea  is  bad  for  uncertainty.  It  is  sub- 
mitted, however,  that  the  words,  taken  in  connection  with  bills  payable  to 
bearer,  mean  satisfaction.  [Maule,  J.  The  question  is,  whether  the  sen- 
tence is  to  be  so  understooa  when  it  is  capable  of  another  construction.] 
This  being  a  special  demurrer,  if  the  words  may  be  understood  in  two 
senses,  they  should  be  taken  in  that  most  unfavourable  to  the  party  plead- 
ing them ;  and,  primd  fadej  the  words  in  payment  mean  in  satisfaction. 
[Maule,  J.  Those  woras  serve  to  explain  the  word  "  delivery,"  and  show 
that  the  bills  were  delivered  to  the  plaintiff,  not  as  a  bailee  or  messenger, 
but  in  payment  for  and  on  account  of  the  250/.  Cresswell,  J.  Could 
you  plead  the  delivery  of  a  bill  for  a  smaller  sum,  in  payment  of  a  larger 
sum  ?]  Not  in  payment,  but  in  satisfaction.  [Cresswell,  J.  If  that  be 
so,  then  it  shows  that  here,  the  word  payment  cannot  mean — in  satisfaction.] 
The  plaintiff  is  not  bound  to  prove  that  the  words  mean  satisfaction ;  it  is  su^ 
ficient  if  they  may  bear  that  signification ;  for  that  renders  the  plea  uncertain. 
[Maule,  J.  A  bill  cannot  be  said  to  be  paid  until  it  reaches  maturity, 
and  is  duly  honoured.]  That  •is  only  the  popular  meaning  of  the  r« .  ^ 
word.  [Maule,  J.  Payment  is  not  a  technical  word ;  it  has  *• 
been  imported  into  law  proceedings  from  the  exchange,  and  not  from  law 
treatises.  When  you  speak  of  paying  in  cash,  that  means  in  satisfaction, 
but  when  by  bill,  that  does  not  import  satisfaction,  unless  the  bill  is  ulti- 
mately taken  up.  You  may  support  a  plea  of  payment,  by  showing  that  a 
person  agreed  to  accept  a  horse  from  another  in  satisfaction,  and  the  same 
as  to  goods,  provided  the  agreement  was,  to  take  the  articles  as  money, 
Vide  Barclay  v.  Gooch^  2  Esp.  N.  P.  C.  571 ;  Jfightingall  v.  Devisme^ 

2  W.  Bla.  684,  S.  C.  5  Burr.  2592;  J(mes  v.  Brinley,  1  East,  1 ;  Taylor  v. 
Kggins,  3  East,  169;  Fitch  v.  Sutton,  5  East,  230.]  There  is  another 
objection  to  the  plea.  It  contains  no  allegation  that  the  bills  belonged  to 
the  defendants.  Brown  and  Rolph,  who  delivered  them  over  to  tlie  plain- 
tiff, or  that  they  had  any  authority  from  the  defendant  for  so  delivering 
them  over ;  all  that  is  stated  is,  that  the  bills  were  drawn  by  Brown  ana 
accepted  by  Rolph.  [Maule,  J.  If  Brown  joins  that  is  enough :  it  is  suf- 
ficient if,  among  them,  they  have  a  title  to  the  bills.] 

Ckannell,  Serjt.,  contrd,  was  stopped  by  the  court. 

TiNDAL,  C.  J.  I  do  not  see  why  we  should  go  out  of  our  way,  and  give 
a  forced  construction  to  the  word  payment  as  used  in  tliis  plea,  in  Stedman 
v.  Goochj  1  Esp.  N.  P.  C.  5,  Lord  Kenyon  says  the  law  is  clear,  "  that  if, 
m  payment  of  a  debt,  the  creditor  is  content  to  take  a  bill  or  note  payable 

vol.  VI.  5 
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at  a  future  day,  he  cannot  legally  commence  an  action  on  his  original  debt 
until  such  bill  or  note  becomes  payable,  and  default  is  made  in  the  pay- 
ment;  but  that  if  such  bill  or  note  is  of  no  value,  as  if,  for  example,  drawn 
on  a  person  who  has  no  effects  of  the  drawer's  in  his  hands,  and  who  there- 
fore refuses  to  accept  it,  in  such  case  he  may  consider  it  as  waste  paper, 


♦46] 


•and  resort  to  his  original  demand  and  sue  the  debtor  on  it;" 
thereby  implying  that  the  word  "payment"  does  not  necessarily 
mean  payment  in  satisfaction  and  discharge,  but  may  be  used,  as  there,  in 
its  popular  sense. 

Per  curiam;  Judgment  for  the  defendant. 

Byles^  Serjt.,  applied  to  amend,  by  taking  issue  on  the  plea ;  which  wa^ 
granted  on  the  usual  terms. 


TURNLEY  V.  MACGREGOR. 

In  case,  by  A.  against  6.,  the  declaration  stated  that  C.  had  requested  A.  to  advance  him 
2500/.  on  the  security  of  an  assignment  of  the  benefit  of  a  claim  which  C.  alleged  he 
had  against  the  government ;  that  A.  was  willins  to  advance  the  said  sum ;  that  C. 
had  referred  A.  for  information  on  the  subject  of  the  said  claim  to  B.  at  being,  and  at  in 
fart  B.  wot,  an  offieer  in  the  tervice  of  government,  and  at  being  able,  from  the  meant  of  know^ 
ledge potutted  by  him,  to  afford  tuch  information;  that  A.  applied  to  B.,  and  that  the  latter 
falsely  and  fraudulently  represented  to  A.  that  the  claim  was  entertained  by  govern- 
ment, and  was  sure  to  be  paid;  whereupon  A.  advanced  the  said  2500/.  to  C.  upon  an 
assignment  of  the  said  claim.  Plea,  that  B.  was  not  an  officer  in  the  service  of  govern- 
ment, nor  able,  from  the  means  of  knowledge  possessed  by  him,  to  afford  information, 
modo  etformd. 

Held,  that  both  branches  of  the  plea  were  bad ;  the  first,  as  being  a  traverse  of  an  imma- 
terial allec^ation ;  and  the  second,  because  it  was  a  traverse  of  matter  not  alleged  in 
the  declaration. 

Anotlier  pica  stated  that  the  representation  was  not  in  writing  signed  by  B.,  according  to 
the  9  Geo.  4,  c.  14,  s.  6,  and  that  it  was  verbal  only,  and  made  after  the  passing  and 
coming  into  effect  of  that  act. 

Held,  bad,  as  amounting  to  the  general  issue,  being  an  argumentative  denial  of  the  repre- 
sentation charged  in  the  declaration. 

QiMpre.  whether  the  representation  set  out  in  the  declaration,  was  a  representation  relating 
to  the  credit  or  ability  of  C.  within  the  9  Geo.  4,  c.  14,  s.  6? 

Case.  The  declaration  stated  that  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  one  Sir  Joseph  Abraham 
•471  Douglas  had  requested  •the  plaintiff  to  advance  and  pay  to  him  the 
J  said  Douglas  the  sum  of  2500/.,  upon  the  security  of  an  assign- 
ment by  the  said  Douglas  to  the  plaintiff,  of  the  benefit  of  a  certain  claim 
which  the  said  Douglas  had  then  alleged  to  the  plaintiff  that  he  the  said 
Douglas  then  had  against  her  majesty^s  government,  for  a  large  sum  of 
money,  to  wit,  a  sum  of  between  19,000/.  and  20,000/.,  and  which  claim 
the  said  Douglas  had  then  alleged  to  the  plaintiff  to  be  a  just  claim,  and  to 
have  been  entertained  by  the  said  government,  and  to  be  sure  to  be  paid  ; 
and  thereupon  the  plaintiff,  before  and  at  the  time  of  the  committing  of  tlie 
said  grievances,  was  willing  to  advance  and  pay  to  the  said  Douglas  the 
sum  of  2500/.  upon  the  security  of  such  assignment  as  aforesaid  of  the 
benefit  of  the  said  claim,  if,  on  inquiry  of  the  defendant  before  advancing 
and  paying  the  said  sum  on  such  security,  it  should  appear  from  the  repre- 
sentations of  the  defendant,  that  the  said  claim  was  well  founded  and  was 
entertained,  and  would  be  satisfied  by  the  said  government ;  of  all  which 
premises  the  defendant  before  and  at  the  time  of  the  committing  of  the  said 
grievances  had  notice ;  that  also  before  and  at  the  time  of  the  committing 
of  the  said  grievances,  the  said  Douglas  had  referred  the  plaintiff  for  inform- 
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ation  on  the  subject  of  the  said  claim  to  the  defendant,  as  beingy  and  as  in 
fad  the  defendant  before  and  at  the  time  of  the  commuting  of  the  said 
grievances  was,  an  officer  in  the  service  of  the  said  government^  to  vrit^  at  the 
Board  of  Trade^  and  as  being  able  from  the  means  of  /cnotokdge  possessed 
by  him  to  afford  such  information;  and  thereupon  the  plaintiff,  to  wit,  on 
the  1st  of  Febraary,  1842,  applied  to  the  defendant  for  such  information  as 
aforesaid,  and  then  informed  the  defendant  that  such  application  was  made 
with  reference  to  the  validity  of  the  said  claim  and  (he  sufficiency  of  the 
said  security ;  whereupon,  and  before  the  commencement  of  the  suit,  to 
wit,  on  the  day  and  year  •last  aforesaid,  the  defendant,  craftily  in-  r»^ 
tendirg  to  deceive  the  plaintiff  in  this  behalf,  and  to  induce  him  to  ^ 
advance  the  said  sum  of  2500/.  to  the  said  Douglas  on  the  said  security, 
felseiy  and  fraudulently  represented  to  the  plaintiff  that  the  said  claim  was 
entertained  by  the  said  government,  and  that  although  not  actually  admitted, 
the  same  claim  was  sure  to  be  paid,  and  that  the  amount  thereof  ought  to 
have  been  paid  long  before,  and  that  it  was  a  disgrace  to  the  said  govern- 
ment that  payment  thereof  had  been  so  long  delayed,  and  tliat  the  amount 
of  the  said  claim  would  be  paid  in  a  few  months  from  the  time  of  the 
making  by  the  defendant  of  the  said  representations,  and,  as  he  the  defend- 
ant believed,  within  a  period  not  exceeding  three  months  from  the  time  last 
aforesaid ;  and  that  he  the  defendant  did  not  know  why  payment  had  been 
delayed  so  long,  unless  the  then  recent  exchequer-bill  fitaud,  and  the  change 
in  the  government,  had  occasioned  that  delay ;  and  that  the  treasury  would 
take  notice  of  a  chaise  on  that  claim,  as  had  been  done  in  a  case  of  his, 
the  defendant's,  while  he  was  a  consul  abroad :  the  declaration  then  averred, 
that  thereupon  afterwards,  to  wit,  on  the  24th  of  February,  1842,  the  plain- 
tiff advanced  and  paid  to  the  said  Douglas,  upon  the  security  of  an  assi^- 
ment  by  the  said  Douglas  to  the  plaintiff  of  the  benefit  of  the  said  clami, 
the  sum  of  2500/.,  and  the  said  Douglas  then  made,  and  the  plaintiff  then 
accepted,  such  assignment  as  a  security  for  the  repayment  of  the  said  sum 
of  2500/.,  with  interest  thereon  at  and  after  the  rate  of  5/.  per  centum  per 
annum ;  that  the  plaintiff  was  induced  to  advance  and  pay  as  aforesaid  the 
said  sum  of  2500/.  to  the  said  Douglas  upon  such  security  as  aforesaid, 
and  to  accept  the  said  assignment  as  such  security,  by  the  representations 
so  made  to  him  as  aforesaid  by  the  defendant ;  and  that  he  the  plamtiff 
advanced  and  paid  the  same  sum  to  the  said  Douglas  upon  such  security 
as  aforesaid,  *and  accepted  the  said  assignment  as  such  security  as  T*Aq 
aforesaid,  upon  the  faith  of  the  said  representations,  and  believing  ^ 
that  the  same  were  true ;  whereas  in  truth  and  in  fact,  and  as  the  defendant 
at  the  time  when  he  made  the  said  representations  as  aforesaid  well  knew, 
the  said  claim  was  not  then  entertained  by  the  said  government,  nor  was 
the  same,  although  not  actually  admitted,  then  sure,  or  likely,  to  be  paid 
within  a  few  months  from  the  time  of  the  making  by  the  defendant  of  said 
representations,  or  within  a  period  not  exceeding  three  months  from  the 
time  last  aforesaid,  or  at  any  other  time,  and  the  defendant  had  no  reason 
for  believing,  nor  was  it  then  true,  that  there  was  then  any  intention  on  the 
part  of  the  said  government  to  satisfy  the  said  claim,  or  pay  any  sum  of 
money  in  respect  mereof  at  any  time  ;  and  whereas  in  truth  and  in  fact,  and 
as  tlie  defendant  at  the  time  of  making  the  said  representations  well  kiiew, 
the  officers  of  the  said  treasury  would  not  take  notice  of  a  charge  on  the 
said  claim  ;  that  although  the  period  of  three  months  next  after  the  time  of 
the  making  by  the  defendant  of  the  said  representations  elapsed  long  before 
the  commencement  of  this  suit,  and  although  the  plaintiff  had  always  since 
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the  making  of  the  said  assignment,  been  ready  and  willing  to  receive  pay- 
ment from  the  said  government  of  the  amount  of  the  said  claim  or  any  part 
thereof,  and  although  the  plaintiff  before  the  commencement  of  the  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  endeavoured  to  render  the  said 
security  available,  and  to  cause  the  said  assignment  to  be  noticed  by  the 
officers  of  the  said  treasury  as  a  charge  on  the  said  claims,  yet  the  amount 
so  claimed  as  aforesaid,  and  on  the  security  of  the  said  assignment  of  the 
benefit  whereof  the  said  sum  of  2500/.  was  so  advanced  and  paid  as  afore- 
said, had  not,  nor  had  any  part  thereof,  been  paid  by  the  said  government, 
nor  was  the  same  amount,  or  any  part  thereof,  likely  to  be  paid  by  the  said 
♦fSOl  government,  nor  did  •nor  would  any  of  the  officers  of  the  said  trea- 
J  sury  take  notice  of  the  said  assignment  as  a  charge  on  the  said 
claim,  nor  has  the  same  or  any  part  thereof  ever  been  admitted,  entertained, 
or  in  any  way  recognised  by  the  said  government.  By  means  whereof  the 
said  assignment,  for  securing  the  repayment  of  the  said  sum  of  2500/.  with 
interest  as  aforesaid,  was  of  no  use  or  value  whatsoever  to  the  plaintiff,  and 
he  the  plaintiff  had  wholly  lost  the  said  sum  of  2500/.  so  by  him  advanced 
and  paid  as  aforesaid,  and  all  the  interest,  benefit,  and  advantage  which 
would  otherwise  have  arisen  to  the  plaintiff  firom  die  possession  and  use 
thereof,  amounting  in  tiie  whole  to  a  large  sum  of  money,  to  wit,  the  sum 
of  300/.,  and  all  benefit  and  advantage  of  an  available  security  for  the 
same,  and  had  incurred,  firuitlessly  and  without  benefit,  divers  expenses, 
amounting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of  300/.,  in  and 
about  the  procuring  and  obtaining  of  the  said  assignment,  and  in  about 
the  endeavourmg  to  render  the  same,  and  the  security  therein  expressed, 
available. 

The  defendant  pleaded,  thirdly,  that  he  the  defendant  was  not  an  officer 
in  the  service  of  the  said  government,  nor  able,  fi^om  the  means  of  know- 
ledge possessed  by  him,  to  afford  information,  in  manner  and  form  as  the 
plaintiff  had  above  alleged — concluding  to  the  country. 

Fourthly,  that  the  said  supposed  representation  in  the  declaration  men- 
tioned was  not,  nor  was  any  part  thereof,  in  ^Titing  signed  by  tlie  defendant, 
according  to  the  form  of  the  statute  rendering  a  \^Titten  instrument  necessary 
to  the  validity  of  certain  promises  and  engagements,  made  and  passed  in 
the  ninth  year  of  the  reign  of  his  late  majesty  King  George  the  Fourth,  and 
that  the  supposed  representations  were  verbal  only,  and  were  made  after 
the  making,  passing,  and  coming  into  effect  and  operation  of  the  same 
statute,     \erification. 

•51 1  Special  demurrer  to  the  third  plea,  assigning  for  •causes, — that 
J  the  same  plea  took  issue  on  matter  not  alleged  or  implied  in  the 
count,  in  this,  to  wit,  that  whereas  the  count  alleged,  not  that  the  defendant 
was  able  fi-om  the  means  of  knowledge  possessed  by  him  to  afford  informa- 
tion, but  that  the  said  Douglas  had  referred  the  plaintiff  to  the  defendant  as 
being  able,  from  the  means  of  knowledge  possessed  by  him,  to  afford  such 
information ;  and  although  the  silence  of  the  count  touching  the  ability,  in 
feet,  of  the  defendant  to  afford  the  information  which  he  was  referred  to  as 
being  able  to  afford,  while  expressly  stating  that  the  defendant  in  fact  was, 
as  well  as  that  the  said  Douglas  had  referred  to  him  as  being,  an  officer  m 
t^e  service  of  government,  prevented  any  implication  of  any  assertion  that 
the  defendant  was  in  fact  able  to  afford  such  information,  yet  the  plea  stated 
tliat  the  defendant  was  not  able  from  the  means  of  knowledge  possessed 
by  him  to  afford  such  information,  in  manner  and  form  as  the  plaintiff  had 
fas  the  plea  stated)  alleged,  and  therein  took  a  traverse  which  followed 
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neither  the  words  nor  the  meaning  of  the  aDegation  to  which  it  purported 
to  be  applied — that  although  the  plea  stated  and  introduced  new  matter,  to 
wit,  that  the  defendant  was  not  able,  from  the  means  of  knowledge  pos- 
sessed by  him,  to  afford  information,  yet  it  concluded  to  the  country; 
whereas  the  same  ought  to  have  concluded  witji  a  verification,((i) — that  the 
plea  tendered  an  immaterial  issue — that  the  plea,  if  available  in  substance 
in  bar  of  the  action,  was  circuitous,  and  amounted  to  a  plea  of  not  guilty — 
that  the  plea  showed  no  valid  defence,  since  even  if  it  were  true  that  the 
defendant  was  not  an  olHcer  in  the  service  of  government  as  alleged,  nor 
was,  when  he  was  referred  to  by  Douglas,  able,  from  the  means  of  know- 
ledge possessed  by  him,  to  afford  information,  stiD,  under  the  other  circum- 
stances stated  in  me  count,  and  *not  denied  in  the  plea,  the  defend-  p»co 
ant  was  liable,  &c.     Joinder  in  demurrer.  ,  I- 

Demurrer  to  the  fourth  plea,  assigning  for  causes — that  it  did  not  appear 
in  or  by  the  count,  nor  was  it  alleged  or  shown  by  the  plea,  that  the  action 
was  brought  to  charge  the  defendant  upon  or  by  reason  of  any  representa- 
tion or  assurance  made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of  another  person,  to  the  intent  or 
purpose  that  such  person  might  obtain  credit,  money,  or  goods  upon,  within 
the  true  intent  and  meaning  of  the  statute  in  the  plea  mentioned — that  the 
plea,  if  valid  in  substance  to  bar  the  action,  was  circuitous,  and  amounted 
to  a  plea  of  not  guil^ — fliat  the  plea  stated  what  was  only  matter  of  evi- 
dence, and  did  not  oner  or  tender  any  sufficient  issue  of  fact — that  the  plea 
neither  traversed,  nor  sufficiently  confessed  and  avoided,  the  matter  of  the 
count — ^that  the  plea  circuitously  and  informally  denied  the  representations 
stated  in  the  count  to  have  been  made  by  the  defendant — ^tiiat  the  plea, 
^ile  it  in  effect  traversed  the  making  of  a  representation  sufficient  to  sup- 
port the  action,  concluded  with  a  verification,  whereas  the  same  ought  to 
have  concluded  to  the  country,  &c.    Joinder  in  demurrer. 

Channelly  Sent.,  (with  whom  was  J.  Henderson^)  in  support  of  the  de- 
murrer, llie  tnird  plea  alleges  that  the  defendant  was  not  an  officer  in 
the  service  of  government,  nor  able,  from  the  means  of  knowledge  which 
he  possessed,  to  afford  information.  The  latter  fact  is  neither  alleged  in, 
nor  to  be  implied  from  the  declaration.  It  is  not  averred  that  the  defend- 
ant was  able  to  afford  mformation,  but  only  that  Douglas  had  represented 
him  to  be  able,  to  give  it. 

The  next  objection  to  the  third  plea  is,  that  this  plea,  in  denying  that  the 
defendant  was  an  officer  of  the  *government,  raises  an  immaterial  r^^o 
issue.  The  plea  of  not  guilty  puts  in  issue  both  whether  the  de-  ^ 
fendant  made  the  representation,  and  whether  he  knew  it  to  be  false.  If 
the  plaintiff  failed  to  establish  either  of  these  facts  at  the  trial,  he  could  not 
succeed.  If  he  made  them  out,  the  rest  of  the  declaration,  not  traversed, 
would  disclose  a  sufficient  cause  of  action.  The  traverse  of  the  allegation 
that  the  defendant  was  a  government  officer,  is  therefore  wholly  immaterial. 
If  not,  it  amounts  to  not  guilty,  and  is  bad  on  that  ground.  [Cresswell,  J. 
Suppose  the  verdict  on  such  a  traverse  to  be,  mat  the  defendant  was  an 
officer,  but  was  not  able  to  give  the  information.]  The  plaintiff  would  be 
entitled  to  judgment  non  obstante  veredicto.  If  the  issue  raised  on  such  a 
traverse  were  to  be  held  material,  it  could  only  be  so  on  the  ground  that 
the  want  of  means  of  knowledge  might  go  to  disprove  that  the  defendant 
was  aware  of  the  falsity  of  the  representation ;  so  that  it  is  clear  that  the 
traverse  vf  either  immaterial,  or  amounts  to  not  guilty. 

fa)Sed  vide  nnie,  37  (</),  third  point. 

D 
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The  fourth  plea  is  bad  both  in  form  and  in  substance.  The  objection  in 
point  of  form  is,  that  this  plea  also  amounts  to — not  guilty.  The  defence 
which  it  attempts  to  set  up,  namely,  that  the  representation  was  not  in 
writing,  signed  by  the  defendant, — ^to  bring  the  case  within  the  9  G.  4, 
c.  14,— was,  in  Li/de  v.  Barnard,  Tyrwh.  &  Gr.  250,  1  M.  &  W.  101, 

1  (jale,  Exch.  388,(a)  given  in  evidence  under  not  guilty.  Leaf  v.  Tutorij 
10  M.  &  W.  393,(6)  is  a  distinct  authority  upon  this  point.  There,  in  as- 
sumpsit for  goods  sold,  the  defendant  pleaded  that  at  the  time  when  the 
defendant  became  indebted  to  the  plaintiff  as  in  the  declaration  mentioned, 
he  became  so  indebted  upon  a  contract  for  the  sale  of  the  goods  therein  men- 
tioned, for  a  price  exceeding  10/.;  that  the  defendant,  being  the  buyer  thereof, 
♦fSdl      ^^^  ^^^  accept  or  actually  receive  •the  goods,  or  any  part  thereof,  or 

J  give  or  pay  any  thing  in  earnest,  or  to  bmd  the  bargain,  or  in  part  of 
payment,  nor  was  any  note  or  memorandum  in  writing  of  the  bargain  made 
and  signed  by  the  defendant  or  by  his  agent  thereunto  lawfully  authorized ; 
and  the  plea  was  held  bad,  on  special  demurrer.  Parke,  B.  in  delivering 
the  judgment  of  the  court  says,  "  BtUtemere  v.  Hayes^  5  M.  &  W.  456, 
decided  that  the  general  issue, — which,  under  the  new  rules,  is  '  a  denial, 
in  fact,  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged,  is  implied  by  law,' — is  a  de- 
nial that  the  requisites  of  the  statute  of  frauds  have  been  complied  with,  in 
cases  where  the  statute  applies  ;(c)  and  on  an  issue  on  that  plea,  the  plain- 
tiff must  prove  the  affirmative.  The  plea  of  the  non-compliance  with  the 
statute  of  frauds  is  therefore  nothing  but  an  argumentative  denial  of  the 
contract,  or  of  the  facts  from  which  it  is  implied  oy  law.  •  •  •  Maggs 
V.  ^mesy  4  Bingh.  470,  1  M.  &  P.  294,  was  decided  without  sufficiency 
adverting  to  that  distinction.  At  all  events,  since  the  decision  in  Butte- 
mere  v.  Hayes,  that  case  cannot  be  supported."  The  9  G.  4,  c.  14,  ought 
to  receive  die  same  construction  as  the  statute  of  frauds ;  and  there  is  no 
distinction,  with  respect  to  this  point,  between  case  and  assumpsit. 
*B51         *The  objection  to  the  substance  of  the  plea  is,  that  it  is  an  at- 

"l  tempt  to  bring  this  case  within  the  9  G.  4,  c.  14,  s.  6.  The  repre- 
sentation here  is  not  a  representation  as  to  the  credit  or  ability  of  another, 
within  that  statute.  Upon  this  point  the  learned  seijeant  referred  to  the 
judgments  of  Parke  and  Alderson,  BB.,  in  Lyde  v.  Barnard;  and  he 
sought  to  distinguish  the  case  from  Haslock  v.  Fergusson,  7  A.  &  E.  86, 

2  N.  &  P.  269,  and  Swan  v.  Phillips,  8  A.  &  E.  457,  3  N.  &  P.  447. 
BompaSy  (with  whom  was  Cowling,)  for  the  defendant.  If  the  latter  part 

of  the  allegation  traversed  by  the  third  plea  be  immaterial,  the  court  will 
reject  it ;  Palmer  v.  Gooden,  8  M.  &  W.  890,  1  Dowl.  N.  S.  673 ;  and 
then  the  question  will  be  whether  the  first  part  of  the  plea,  which  denies 
that  the  defendant  was  an  officer  in  the  service  of  the  government,  is  not 

(a)  In  ttiRt  case  the  barons  were  eqiialty  divided. 

{b)  Vide  post,  d4f  note  (6),  56,  note  (e). 

{rj}  On  the  ground  that  the  production  of  a  note  in  writing  could  be  necessary  only  to 
support  somtf  allegation  in  the  declarntion,  and  that  it  supported  none  but  that  of  the 
making  of  the  contract.  In  a  case  upon  the  ieventtenth  section, — which  Lnf  v.  Tuion 
was,  though  BtUtemere  v.  Hayes  was  not, — this  would  appear  to  be  so ;  as  that  section 
avoidi  the  contract.  But  with  reference  to  the  fourth  section,  the  object  of  the  proof  wonld 
seem  rather  to  be,  to  show  that  the  plaintiff  was  not,  by  reason  of  the  non-observance 
of  certain  prescribed  forms,  preclud^  from  suing  upon  that  which,  although  the  require- 
ments of  the  statute  may  not  have  been  satisfied,  is  not  the  less  a  subsisting  contract;  5 
Taunt.  788;  ant*,  vol.  i.  773. 

In  Reed  v.  Nash.  3  Wentw.  Plead.  102,  S.  C.  1  Wils.  305;  Saunders  v  Wakefield,  4  B  & 
Aid.  595:  Wakeman  v.  Sutton,  2  A.  &  E.  78,  4  N  &  M.  114.  Devaux;.  Steinkeiier,  post,  56, 
the  statute  was  pleaded. 
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good,  as  being  a  traverse  of  what  is,  substantially,  alleged  in  the  decla- 
ration. 

The  objection  in  point  of  form  to  the  fourth  plea  is  not  free  from  diffi- 
culty. Maggs  y.  ^mes  however  is  a  distinct  authority  in  support  of  the 
plea.  There,  a  plea  that  the  undertaking  of  the  defendant  was  for  the  debt 
of  another,  without  writing  and  without  consideration,  was  held  good,  not- 
withstanding the  facts  might  have  been  given  in  evidence  under  me  eeneral 
issue.     That  case  was  grounded  on  Carr  v.  Hincfdiffe^  4  B.  &  C.  547, 

7  D.  &  R.  40.  [TiNDAL,  C.  J.  That  case  was  decided  before  the  new  rules. 
In  BuUemere  v.  Hayes  the  Court  of  Exchequer  point  out  the  distinction  be- 
tween defences  which  amount  to  an  unqualified  denial  of  the  facts  alleged, 
and  those  which  avoid  the  contract  for  some  matter  that  is  the  subject  of 
proof  on  the  part  of  the  defendant.]  Here,  the  plea  admits  what  is  stated 
m  the  defclaration,  but  seeks  to  avoid  it  by  lowing  •that  the  repre-  ^^^ 
sentation  was  not  in  writing.   In  Devaux  v.  Steinkellery  6  N.  C.  85,     ^ 

8  Sc.  202,  this  defence  was  pleaded ;  and  no  objection  was  taken  to  the  form 
of  the  plea.(a)  Maggs  v.  Ames  is  not  inconsistent  with  Buttemere  v.  Hayes 
and  Eastwood  v.  Kenyon ;  at  any  rate  those  were  actions  of  assumpsit ; 
whereas  this  is  in  case.  In  Bamett  v.  Glossopy  1  N.  C.  639,  1  Sc.  621, 
which  was  also  an  action  of  assumpsit  for  a  dramatic  piece  composed  by 
the  plaintiff  and  sold  by  him  to  the  defendant,  it  was  held  that  a  defence 
on  the  ground  that  there  was  not  an  assignment  in  writing  must  \^e  spe- 
cially pleaded. 

On  the  point  as  to  whether  the  representation  was  within  the  9  G.  4, 
c.  14,  s.  6,  the  learned  serjeant  referred  to  Eyre  v.  Dunsfordj  1  East, 
318;  Tapp  v.  iee,  3  Bos.  &  P.  367;  :^wan  v.  P/nllips^  and  Lyde  v. 
Barnard, 

Chatmell,  Serjt.,  in  reply.  As  to  the  third  plea,  the  matter  rejected  in 
Palmer  v.  Gooden  was  not  only  immaterial,  but  insensible ;  and  all  that 
was  there  decided  itf,  that  it  should  not  avoid  the  issue.  With  regard  to 
the  technical  objection  to  the  fourth  plea,  there  is  no  distinction,  as  to  this 
point,  between  case  and  assumpsit.  In  Hayseldon  \.,  Steffi  5  A.  &  E.  160, 
6  N.  &  M.  659,(4)  a  plea  to  a  count  for  work  and  labour,  that  the  work 
was  done  under  an  agreement  that  the  plaintiff  should  receive  no  remune- 
ration for  lus  services,  if,  as  the  event  was,  they  should  prove  unsuccessful, 
was  held  bad  on  special  demurrer,  as  amounting  to  the  general  issue. 
Lord  Dekmak  there  says  in  giving  the  judgment  of  the  court:  "  There  is  a 
^at  distinction  between  the  case  of  a  plea,  which  amounts  to  the  general 
issue,  and  that  of  a  plea  which  merely  discloses  matter  which  may  be  given 
xn  evidence  under  me  general  issue.  In  the  latter  case,  though,  as  has 
•been  observed  in  the  earlier  part  of  this  judgment,  the  various  things  p»^- 
enumerated  may  be  given  in  evidence  under  the  general  issue,  in-  ^ 
dependently  of  any  of  the  new  rules,  yet  it  is  incorrect  to  say  that  these 
things  amount  to  the  general  issue:  they  only  defeat  the  contract ;  but  what, 
in  correct  language,  may  be  said  to  amount  to  the  general  issue,  is  a  plea 
containing  an  allegation,  that  for  some  reason  specially  stated,  the  contract 
does  not  exist  in  &e  form  in  which  it  is  alleged ;  and  where  that  is  the  case, 
the  plea,  instead  of  a  direct  denial,  presents  an  argumentative  denial  of  the 
contract,  which,  according  to  the  established  rules  of  pleading,  is  not  al- 
lowed.*' It  is  clear  that  declarations  upon  contracts  within  the  statute  of 
frauds  do  not,  and  need  not,  set  out  any  agreement  in  writing.     Heref  the 

{a)Et  vide  antd,  54.(6). 

ifl)  Iq  that  case,  as  in  Lectfr.  Tuton^  there  was  no  contract;  t«cutj  in  Butttmere  v.  //ay;« 
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plea  is  a  denial,  not  of  any  thing  contained  in  the  declaration,  but  of  a 
matte*  of  evidence  required  by  law.  Cur.  adt.  vtUL 

TindaL,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  plaintiff 
has  demurred  specially  in  this  case  to  the  third  and  fourth  pleas  of  the 
defendant. 

The  question  as  to  the  third  plea  is,  whether  the  traverse  in  that  plea,  is 
the  traverse  of  a  material  allegation  in  the  declaration ;  and  we  are  of  opin- 
ion that  it  is  not. 

The  defendant  in  his  plea  traverses  that  he  was  an  officer  in  the  service 
of  the  government,  and  that  he  was  able  by  means  of  knowledge  possessed 
by  him  to  afford  information  as  alleged  by  the  plaintiff,  and  concludes  to 
the  country.  Now  the  subject  of  the  first  branch  of  this  traverse, — that  the 
defendant  was  an  officer,  was  altogether  an  immaterial  allegation,  llie 
plaintiff  alleges  in  his  declaration  that  one  Douglas  had  referred  him,  the 
plaintiff,  to  the  defendant,  for  information  on  the  subject  of  a  claim  which 
Douglas  had  on  the  government,  as  being  an  officer,  and  as  being  able, 
from  his  means  of  knowledge,  to  give  information.  It  is  true  the  declara- 
*5S1  ^*^^  S^^®  ^^  *^^  allege  that  the  defendant  was  in  fact  an  officer  of  the 
^  government ;  but  this  is  an  immaterial  allegation.  Douglas  had 
stated  him  to  be  an  officer ;  but  whether  Douglas  had  made  a  true  or  a 
false  statement  on  that  point,  could  not  have  the  remotest  bearing  on  the 
complaint  of  the  plaintiff,  which  is,  that  the  defendant  made  a  false  repre- 
sentation to  him.  The  first  part  of  the  traverse  is  therefore  bad,  as  being 
the  traverse  of  an  immaterial  allegation.  And  the  latter  part  of  the  tra- 
verse, viz.  that  "  he  the  defendant  was  not  able,  from  the  means  of  know- 
ledge possessed  by  him,  to  afford  information,"  is  a  bad  traverse,  because 
the  plaintiff  has  never  alleged  that  the  defendant  was  able  to  give  the  in- 
formation. All  that  the  declaration  states  is,  that  Douglas  represented  to 
the  plaintiff  that  such  was  the  fact.  This  plea  therefore  is  bad  upon  special 
demurrer.(a) 

And  as  to  the  fourth  plea,  we  think  this  case  is  governed  by  the  decision 
of  the  Court  of  Exchequer  on  Lecif  v.  7Won,(6)  where  a  plea  to  a  declara- 
tion in  assumpsit,  that  the  contract  declared  upon  was  not  made  in  writing, 
— although  it  was  brou^t  within  the  description  of  contracts  mentioned  in 
the  statute  of  frauds,  and  therefore  the  action  was  not  maintainable  thereon, 
— was  held  to  be  bad  on  special  demurrer,  as  amounting  to  an  ai^menta- 
tive  denial  of  the  contract ;  and  we  think  that  the  present  case  cannot  be 
distinguished  from  that  decision. 

Judgment  for  the  plaintiff  on  the  third  and  fourth  pleas. 

(a)  Quart,  whether  a  plea  traversing  an  immaterial  allegation,  and  also  matter  neither 
expressly  nor  impliedly  alleged,  would  not  be  bad  on  general  demurrer. 

{b)  The  decision  in  that  case, — which  was  a  case  within  the  ieventeerUh  section  of  the 
statute  of  frauds, — proceeded  not,  as  it  might  have  done,  on  the  words  of  that  section,  but 
upon  the  authority  of  a  former  case  {Buttemere  v.  Hayes)  within  the  fourth  section,  iho 
words  of  which  appear  to  be  susceptible  of  a  different  construction,  and  more  nearly  to 
resemble  those  of  the  9  G.  4,  c.  14,  s.  6. 


•59]  SUSANNA  KING  v.  SARAH  GREENHILL. 

.Upon  a  mortgage  from  B.  to  A.,  the  mortgage-deed,  dated  the  13th  of  February.  1834, 
recited  that,  "as  an  inducement  to  A.  to  advance  the  money,  had  agreed  to  covenant 
*'/or  the  due  payment  of  the  interest,^^  B.  covenanted  to  pay  the  principal,  and  interest  for 
the  same  after  the  rate  of  5  per  cent.,  on  the  13th  of  February,  1835,  and  C.  covenanted 
"that  B.  and  C,  or  one  of  them,  would,  during  the  rontinuanre  of  the  mottgtige  $ecurityj  pay 
the  interest  to  betjome  <lue  in  respect  of  the  said  principal  sum  after  the  rate  oij  kc, 
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07  two  even  half-yearly  payments,  on  the  1,1th  of  August  and  the  13th  of  February." 
The  indenture  also  contained  a  power  of  sale,  oii  six  months'  notice,  in  default  of  pay. 
ment  of  principal  and  interest,  with  authority  to  A.,  out  of  the  proceeds.  *''  pay  herself 
the  principal  and  interest,  *^or  so  much  thereof  as  sltall  be  then  due.''  HHd^  that  C.'s 
covenant  was  not  limited  to  the  payment  of  the  first  two  half-years'  interest,  but  was 
a  covenant  for  payment  of  the  interest  so  long  as  the  principal  remained  unpaid. 
rhe  breach  assigned  was,  that  on  a  certain  day  which  had  elapsed  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  13th  of  August,  1842,  there  became  and  was,  and  still 
was  due  and  owing  for  and  in  respect  of  divers,  to  wit,  six  half-years'  interest  of  and 
upon  the  said  principal  sum,  a  large  sum  of  money,  to  wit,  90^,  which  had  not  been 
paid.    Hdd^  sufficiently  certain,  on  special  demurrer. 

Covenant.  The  declaration  stated  that  heretofore,  to  wit,  on  the  13th 
of  February,  1834,  by  an  indenture  then  made  between  John  Greeohill  of 
the  first  part,  the.  defendant  of  the  second  part,  and  the  plaintiff  of  the  third 
part  [profert,]  after  reciting,  amon^  other  things,  that  the  said  John 
Grreenhill  had  applied  to  the  plaintiff  to  lend  him  the  sum  of  600/.,  at  inter- 
est, upon  the  security  of  a  certain  mortgage  in  the  said  indenture  men- 
tioned, and  also  an  assignment  of  certain  personalty  as  a  collateral  security, 
^riiich  the  plaintiff  had  agreed  to  do,  and  that  as  a  further  inducement  to 
the  plaintiff  to  advance  the  said  600/.  the  defendant  had  agreed  to  covenant 
for  the  due  payment  of  the  interest, — the  defendant  covenanted  with  the 
plaintiff  that  she  the  defendant  and  die  said  John  Greenhill,  or  one  of  them, 
their,  or  some  one  of  their  heirs,  executors,  administrators,  or  assigns, 
should  and  would,  during  the  c(mlinuance  of  the  said  mortgage  security^ 
weQ  and  truly  pay  or  cause  to  be  paid  unto  the  plaintiff  the  interest  to 
^become  due  in  respect  of  the  said  principal  sum  of  600/.  after  the  r^^^ 
rate  of  5  per  cent,  per  annum,  by  two  even  half-yearly  payments,  on  *• 
the  13th  of  August  and  the  13th  of  February,  free  from  all  deductions  what- 
soever ;  as  by  the  said  indenture  fully  appeared.  Breach :  that  although  the 
said  mortgage  security  had  been  from  the  making  thereof  to  the  commence- 
ment of  the  suit,  and  was  still,  in  continuance,  and  the  said  principal  sum 
of  600/.  had  never  been  paid,  and  that  on  a  certain  day  which  had  elapsed 
before  the  commencement  of  the  suit,  to  wit,  on  the  13th  of  August,  1842, 
there  became  and  was  and  still  was  due  and  owin^  for  and  in  respect  of 
divers,  to  wily  six  half-years'  interest  of  and  upon  me  said  principal  sum 
of  600/.,  a  large  sum  of  money,  to  toitj  90/.,  yet  no  part  of  the  said  90/. 
had  ever  yet  been  paid,  &c. 

The  defendant  craved  oyer  of  the  indenture,  which  was  set  out.  It 
purported  to  be  an  indenture  made  the  13th  of  February,  1834,  between 
John  Greenhill  of  the  first  part,  Sarah  Greenhill  (the  defendant)  of  the 
second  part,  and  Susanna  King  (the  plaintiff)  of  the  third  part.  After 
reciting  the  will  of  William  Greenhill,  the  father  of  the  said  John  Greenhill, 
whereby  he  devised  and  bequeathed  all  his  real  and  personal  property  to 
certain  trustees,  upon  trust, — after  the  death  of  his  wife,  to  whom  a  life 
interest  therein  was  given, — ^for  his  six  sons  and  daughters  in  equal  shares, 
amon^  whom  was  John  Greenhill ;  and  reciting  a  codicil  to  the  said  will, 
whereby  the  said  testator  appointed  John  Greenhill  a  co-executor  and 
trustee  with  his  other  executors  and  trustees ;  and  stating  the  death  of  the 
said  testator,  and  that  the  said  will  and  codicil  were  duly  proved  in  the 
Prerogative  Court  of  Canterbury,  the  deed  proceeded  as  follows : — And 
whereas  the  said  John  Greenhill  hath  applied  to,  and  requested,  the  said 
Susanna  King  to  lend  him  the  sum  of  600/.,  at  interest,  upon  the  security 
of  a  mortgage-  of  all  his  interest  under  his  said  deceased  ^father's  r*^^ 
will,  and  also  an  assi^ment  of  certain  personalty  as  a  collateral  *- 
security,  which  the  said  Susanna  King  has  agreed  to  do :  and  wher^'.as,  as 
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a  mrther  inducement  to  the  said  Susanna  King  to  advance  the  said  600/., 
the  said  Sarah  Greenhill  has  agreed  to  covenant  for  the  due  payment  of  the 
interest:  now  this  indenture,  &c.  It  was  then  witnessed  that,  in  considera- 
tion of  600/.  by  Susanna  King  to  John  Greenhill  paid,  he,  the  said  John 
Greenhill  granted  and  conveyed  unto  Susanna  King,  all  John  Greenhill's 
share  in  the  real  and  personal  estate  of  the  said  testator,  under  his  said  will 
and  codicil :  habendum,  to  Susanna  King,  her  heirs,  executors,  &c.,  subject 
to  the  pro\dso  for  reconveyance  and  redemption  of  the  same  premises  therein 
contained,  and  also  subject  to  an  indenture  of  assignment,  bearing  date, 
&c.,  whereby  the  one-fourth  of  the  produce  of  the  share  and  interest  of  John 
Greenhill  of  and  in  the  real  and  personal  estates  of  the  said  testator,  was 
assigned  upon  the  trusts  therein  mentioned,  and  also  subject  to  a  certain 
indenture  of  mortgage,  bearing  date  the  4th  of  November,  1833,  whereby 
the  said  share  of  John  Greenhul  under  the  said  will,  was  assigned  to  secure 
the  sum  of  2000/.  and  interest.  This  was  followed  by  a  proviso  for  tbt 
redemption  of  the  mortgaged  premises  on  the  payment  by  John  Greenhill, 
bis  heirs,  executors,  &c.  to  Susanna  King,  her  executors,  &c.  of  600/.  and 
5/.  per  cent,  interest,  "  on  the  13th  day  of  February  now  next  ensuing," 
after  which  was  a  power  of  attorney  from  the  mortgagor  to  the  mortgagee, 
for  better  enabling  her  to  receive  the  share,  &c.  thereby  assigned.  "  And 
the  said  J.  Greenhill  doth  hereby  for  himself,  his  heirs,  executors,  &c. 
covenant  with  the  said  S.  King,  her  executors,  &c.  that  he  the  said  J. 
Greenhill,  his  heirs,  executors,  &c.,  or  some  or  one  of  them  shall  and  will 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  S.  King,  her  exec- 
*621     ^^^^}  ^*  ^^  ^^  ^^  ^^^  ^^  ^^^^  dwelling-house  *or  place  of  abode 

J  for  the  time  being,  (and  of  any  change  or  changes  of  abode,  she  or 
they  from  time  to  time  3iall  give  notice  to  the  said  J.  Greenhill,  his  exec- 
utors or  administrators,)  the  full  and  just  sum  of  600/.  of,  &c.,  with  interest 
for  the  same  after  the  rate  at  the  time  and  in  manner  in  and  by  the  above 
written  proviso  mentioned  and  appointed  for  payment  of  the  same,  accord- 
ing to  die  true  intent  and  meaning  of  these  presents.  And  the  said  S. 
Greenhill  doth  hereby  for  herself,  her  heirs,  executors,  &c.  covenant  with 
the  said  S.  King,  her  executors,  &c.,  that  they  the  said  S.  Greenhill  and 
J.  Greenhill,  or  one  of  them,  their,  or  some  one  of  their  heirs,  executors,  &c. 
shall  and  will,  during  the  continuance  of  the  present  mortgage  security ,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  S.  King,  her  executors,  &c. 
the  interest  to  become  due  in  respect  of  the  said  principal  sum  of  600/., 
after  the  rate  of  5/.  per  cent,  per  annum,  by  two  even  half-yearly  payments, 
on  the  13th  of  August  and  the  13th  of  February,  free  from  all  deductions 
whatsoever."  The  deed  then  contained  a  power  of  sale  of  the  said  share, 
&c.,  <'  if  default  shall  happen  to  be  made  of  or  in  payment  of  the  said  sum 
of  600/.,  or  of  any  part  thereof,  or  the  interest  thereof,  or  of  any  part 
thereof,  at  the  day  and  time,  and  in  manner,  hereinbefore  appointed  for 
payment  thereof,  &c.,  and  if  Susanna  King  shall  give  six  mondis'  notice  in 
writing  for  the  payment  of  the  600/.  and  mterest.''  ITie  trusts  of  the  pro- 
ceeds of  the  sale,  after  payment  of  the  expenses  and  of  the  first  mortgage 
debt  of  2000/.  and  interest,  were  declared  to  be,  "to  pay  to  herself  tlie 
said  Susanna  King,  her  executors,  &c.,  the  said  principal  sum  of  600/.  ana 
interest  intended  to  be  hereby  secured,  or  so  much  thereof  as  shall  be  then 
due,^^  with  an  ultimate  trust  of  the  residue,  for  J.  Greenhill,  his  executors, 
&c.  After  a  clause  enabling  the  mortgagee  to  foreclose  upon  default,  and 
•631     smother,  limiting  her  responsibility  to  money  *actually  received,  &c.. 

■I     and  covenants  by  J.  Greenhill  to  concur  in  conveyance,  &c.,  to  do 
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any  act  for  confirming  such  sale,  &€.,  and  that  he  had  good  title  to  convey, 
&c.,  the  indenture  contained  a  covenant,  by  him,  for  quiet  enjoyment  by 
S.  King  ^^  at  all  times  after  default  shall  be  made  in  payment  of  the  said 
principal  sum  of  600/.  and  interest  or  any  part  thereof  respectively ;"  and 
lastly,  a  covenant  also  by  the  said  J.  Greenhill  for  further  assurance  ^'from 
time  to  time  and  at  all  times  after  default  shall  be  made  in  payment  of  the 
said  sum  of  600/.  and  interest,  &c." 

Which  being  read  and  heard,  the  defendant  said  that  the  said  declara- 
tion was  not  sui&cient  in  law, — assigning  for  causes — that  although  six  hall- 
years'  interest  was  claimed  in  the  declaration,  it  did  not  appear  thereby 
that  more  than  tuH>  were  secured  by  the  covenant  of  the  defendant,  and 
that  it  did  not  appear  that  any  part  of  the  sum  of  90/.  in  the  declaration 
mentioned,  was  any  part  of  the  interest  by  the  defendant  so  covenanted  to 
be  paid,  or  of  the  two  half-yearly  payments  of  interest  in  the  declaration 
mentioned  ;  that  the  contrary  thereof  appeared,  inasmuch  as  it  was  alleged 
that  the  said  interest  became  due  on  the  13th  of  Au^st,  1842 — ^that  it  did 
not  appear  how  the  said  mortgage  security  continued,  as  in  the  declaration 
alleged — ^that  it  was  not  shown  how  the  said  sum  of  90/.  or  any  part  thereof 
became  owing,  or  when  the  said  sum  of  90/.  and  the  several  portions 
diereof  became  due  and  payable,  or  in  respect  of  what  half-years — that  six 
half-years'  interest  was  alleged  to  have  become  due  on  one  day,  which  was 
impossible — ^that  there  was  no  proper  or  specific  or  traversable  breach  of 
covenant  in  the  declaration  in  diis — ^that  there  was  no  specific  and  distinct 
averment  that  the  defendant  and  the  said  John  Greenhill,  or  one  of  them,  did 
not  pay  any  particular  supposed  sum  of  interest,  or  that  they  or  he  did  not 
pay  the  same  on  the  day  when  •it  became  due,  nor  was  the  decla-  r»g- 
ration  so  fi^amed  that  the  defendant  could  plead  performance,  &c.         *- 

Dowlin^j  Serjt.,  (vrith  whom  was  Bramwell^^  in  support  of  the  demurrer. 
The  question  is,  to  what  extent  the  defendant  is  liable,  as  the  surety  of  the 
mortgagor,  for  die  payment  of  the  interest ;  whether  for  an  indefinite  time, 
or  only  for  the  period  mentioned  in  the  covenant  of  the  mortgagor,  namely, 
for  a  year.  The  latter,  by  reference  to  the  proviso  for  redemption,  cove- 
nants to  pay  the  principal  sum  and  interest  on  the  13th  day  of  February 
then  next  ensuing, — just  one  year  from  the  date  of  the  mortgage  deed.  It 
is  clear,  therefore,  that  the  mortgagor  has  only  covenanted  to  pay  one  year's 
interest.  [Tindal,  C.  J.  Althou^  he  has  covenanted  to  pay  no  more  than 
one  year's  interest,  yet  after  a  lapse  of  ten  years,  the  interest  for  the  last 
nine  years  mi^t  be  recovered  as  damages  for  the  breach  of  the  covenant 
to  pay  the  pnncipal  at  the  end  of  the  first  year.]  That  may  be  so ;  but  it 
makes  all  me  difference  in  this  case,  that  the  mterest  for  the  nine  years 
could  not  be  recovered  as  interest.  Atkinson  v.  Jones j  2  A.  &  £.  439 ; 
Waikins  v.  Morgan^  6  Carr.  &  P.  66.  Primd/ade  a  security  will  be  only 
liable  to  the  same  extent  as  his  principal.  [Tindal,  C.  J.  Where  do  you 
find  the  word  ^^  surety"  in  this  deed  ?]  The  defendant  stands,  to  all  in- 
tents and  purposes,  m  the  situation  of  a  surety ;  and  the  court  will  require 
very  explicit  language  to  be  used  before  they  will  extend  her  liability, 
beyond  that  of  the  mortgagor.  [Maule,  J.  The  indenture  recites  that  "  as 
a  fiirther  inducement  to  the  said  S.  King  to  advance  the  said  600/.,  the 
said  S.  Greenhill  has  agreed  to  covenant  for  the  due  payment  of  the  inter- 
ei/."]  The  cases  show  that  this  recital  must  be  read  as  limited  by  the  sub- 
sequent covenant  into  which  the  defendant  •enters.  She  thereby  r»g^ 
covenants  that  the  said  S.  Greenhill  and  John  Greenhill  or  one  of  ^ 
them,  &c.  ^^  shall  and  will  during  the  continuance  of  the  present  mortgage 
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security"  pay  the  interest  to  become  due,  &c.,  after  the  raje,  &c.,  "by  two 
even  half-yearly  payments  on  the  13th  of  August  and  the  13th  of  February." 
She  does  not  undertake  to  pay  the  interest  "  every  year"  or  "  annually." 
Also  she  does  not  covenant  that  she  will  pay,  but  diat  she  or  the  mortgagoi 
will ;  showing  that  she  considered  the  liabQity  of  the  two  to  be  co-exten- 
sive ;  and,  if  that  be  not  so,  she  has  covenanted  that  her  principal  shall  do 
more  than  he  had  bound  himself  to  do.  [Tindal,  C.  J.  In  one  respect 
the  defendant  clearly  has  covenanted  to  do  more  than  the  mortgagor ;  for 
she  has  covenanted  to  pay  the  interest  half-yearly,  and  he,  only,  at  the  end 
of  the  year.  A  surety  may  make  a  different  bargain  from  the  principal.] 
The  words  "  the  interest"  in  the  defendant's  covenant  must  be  understood 
to  refer  to  the  interest  previously  mentioned.  The  other  side  will  rely  on 
the  expression  "  during  the  continuance  of  the  present  mortgage  security." 
[M AULE,  J.  Those  words  give  rise  to  another  difficulty,  for  the  declaration 
contains  no  averment  that  the  mortgage  security  has  expired.]  To  ascer- 
tain the  construction  of  this  deed,  the  court  cannot  look  to  the  practice  of 
courts  of  equity,  or  refer  to  the  7  G.  2,  c.  20,  which  confers  an  equitable 
power  on  courts  of  law.  The  mortgage  security,  in  strictness,  only  lasts 
down  to  the  time  appointed  for  the  payment  of  the  principal  and  interest ; 
after  that  period  the  conveyance  becomes  absolute ;  and  even  if  that  be  not 
so,  the  words  in  question  ar*  restrained  by  the  express  covenant  of  the 
mortgagor.  Lord  Arlington  v.  Merrickej  2  Saund.  411  a,  is  in  point.  That 
«gg1     case  was  referred  to  by  Lord  Ellenborough  in   The  Liverpool 

J  *  Waterworks  Company  v.  Atkinson^  6  East,  507,  as  being  on  all 
fours  vrith  the  latter,  in  which  it  was  held  that  the  condition  of  a  bond, 
reciting  that  the  defendant  had  agreed  with  the  plaintifis  to  collect  their 
revenues  "  fit)m  time  to  time  for  twelve  months^^^  and  afterwards  stipulating 
that  "  at  all  times  thereafter,  during  the  continuance  of  such  his  emptoyment^ 
and  for  so  long  as  he  should  continue  to  be  employedy*^  he  would  justly  ac- 
count and  obey  orders,  &c.,  confined  the  obligation  to  the  period  of  twelve 
months  mentioned  in  the  recital.  Hassell  v.  Long^  2  M.  &  S.  363,  also 
shows  that  general  words  are  restricted  by  the  intention  of  the  parties,  and 
is  a  much  stronger  case  than  the  present.  Here,  after  the  expiration  of  the 
year,  the  mortgagor  may,  if  she  thinks  proper,  enter  into  a  new  arrange- 
ment as  to  the  payment  o^  the  interest.  Is  me  defendant  to  be  bound  to 
pay  the  interest  according  to  such  new  arrangement,  or  would  she  be  thereby 
discharged  ?  The  mortgagee,  by  the  payment  of  a  year's  interest,  has  got 
all  she  bargained  for  by  the  deed ;  and  afterwards  she  might  have  exer- 
cised her  power  of  sale,  and  so  have  repaid  herself  both  principal  and 
interest.(a)  It  could  never  be  intended  that  the  liability  of  the  surety 
was  to  exceed  that  of  the  principal,  and  to  continue  for  an  indefinite  period ; 
for  she  has  no  DOwer  to  compel  the  mortgagee  to  act  upon  the  power  of 
sale,  or  to  foreclose,  according  to  the  option  given  to  the  latter  by  the  deed. 
This  case  has  already  been  before  the  Court  of  Queen's  Bench.  (6)  There, 
the  plaintiff  brou^t  an  action  of  debt  for  the  interest ;  to  which  the  defend- 
ant pleaded  the  payment  of  the  first  two  half-year's  interest,  tod  had  a  ver- 
dict ;  but  the  case  being  turned  into  a  fecial  case,  judgment  was  given 
for  the  plaintiff  non  obstante  veredicto.  It  is  said  that  one  reason  given  by 
♦^--|     Lord  Denman  for  the  decision  in  *the  plaintiff'*s  favour  was,  thai 

■»  the  court  must  look  at  the  prevailing  practice  as  to  mortgages,  and 
use  that  as  a  key  to  the  construction  of  the  words  "  during  the  continuance 
of  this  present  mortgage  security."    It  is  submitted  that  a  court  must  coi; 

(a)  A  buyer  being  found  and  the  price  being  sufficient.        (6)  It  has  not  been  reported 
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stnie  the  deed  by  its  contents  alone,  and  cannot  look  to  any  usage  that  pre- 
vails as  to  mortgages  out  of  doors,  or  to  the  rules  of  the  courts  of  equity. 
[Maule,  J.  Although  we  may  not  be  at  liberty  to  look  at  the  practice  which 
prevails  of  allowing  mortgagors  to  remain  in  possession  of  the  lands  mort- 
gaged after  default  in  payment  of  principal  and  interest,  are  we  restricted 
trom  contemplating  the  possibility  of  such  an  occurrence  ?  Tindal,  C.  J. 
We  are  bound  to  give  a  meaning  if  we  can  to  the  words  "  during  the  con- 
tinuance of  this  present  mortgage  security."  Maule,  J.  Do  you  say  that 
it  appears  on  the  declaration,  mat  the  mortgage  security  is  not  continuing?] 
Yes.  In  the  case  before  the  Queen's  Bench,  Coleridge,  J.,  is  said  to  have 
grounded  his  opinion  on  the  ultimate  trusts  of  the  money  to  arise  by  any 
sale ;  which,  he  considered,  furnished  a  key  to  the  meaning  of  the  parties. 
The  trusts  are,  after  payment  of  the  expenses,  and  the  principal  and  inter- 
est due  on  the  first  mortgage,  to  pay  to  the  plaintiff  the  600/.  and  interest, 
'*  or  so  much  thereof  as  Siall  be  then  due;'*'*  and  that  learned  judge  thought, 
firom  those  words,  that  the  parties  contemplated  that  the  mortgage  should 
extend  over  a  longer  period  than  a  year.  The  words  "  then  due,"however, 
do  not  necessarily  bear  that  construction,  and  moreover,  the  defendant  was 
no  party  to  the  stipulations  in  the  power  of  sale. 

Mannings  Serjt.,  (with  whom  vras  BuU^)  for  the  plaintiff.  It  is  argued 
that  the  court  are  to  look  merely  at  the  words'of  the  deed,  and  not  at  the 
practice  which  prevails  as  to  mortgages.  But  the  ordinary  rule  of 
^construction  is,  to  interpret  deeds  according  to  the  situation  and  r«gg 
circumstances  of  the  parties.  [Maule,  J.  What  extrinsic  evidence  ^ 
is  there  here  ?]  The  well  known  practice  that  the  mortgage  money  and 
interest  are  not  paid  on  the  day  named,  the  appointing  of  which  is  a  mere 
matter  of  form.  At  any  rate  it  is  admitted,  that  the  deed  is  to  be  con- 
strued according  to  the  intention  of  the  parties.  Here,  the  property  to  be 
mortgaged  was  of  an  uninviting  and  unsatisfactory  nature,  upon  which  no 
prudent  person  would  make  an  advance  without  having  some  collateral 
security ;  and  it  is  expressly  recited,  that  it  was  an  inducement  to  the 
plaintiff  to  lend  the  money  that  the  defendant  should  "  covenant  for  the  due 
payment  of  the  interest J*^  The  natural  conclusion  from  those  words  is,  that 
the  defendant  was  to  pay  all  the  interest  that  might  become  due.  Here, 
the  covenant  of  the  mortgagor  is,  in  the  ordinary  form,  to  pay  the  principal 
money  and  interest  on  me  day  mentioned  iti  the  proviso ;  and  it  would 
have  been  inconsistent  with  such  proviso  had  he  covenanted  to  pay  more 
'  than  a  year's  interest.  It  is  clear,  however,  as  already  observed,  mat  he 
would  be  liable  for  the  interest  accruing  subsequently  by  way  of  damages 
for  breach  of  covenant,  if  the  action  were  in  covenant,  or  if  the  action  were 
in  debt,  as  for  damages  for  the  detention  of  the  debt.  The  mortgagee 
therefore  has  a  sufficient  remedy  against  the  mortgagor  should  his  circum- 
stances render  it  worth  her  while  to  avail  herself  of  such  remedy ;  and  it  is 
unreasonable  to  say  that  the  defendant  would,  if  made  to  pay  the  subse- 
quent interest,  be  subjected  to  a  liability  which  did  not  extend  to  the  mort- 
gagor. If  the  words  "  the  interest"  in  the  defendant's  covenant  had  stood 
alone,  they  would  have  been  merely  equivalent  to  "  the  said  interest"  men- 
tioned in  the  mortgagor's  covenant ;  but  the  words  which  follow,  namely, 
"  during  the  continuance  of  the  present  mortgage  security"  must  convey 
to  every  one  the  meaning  that  *the  defendant  was  ansv^'erable  for  the  r^^g 
payment  of  the  interest  half-yearly,  so  long  as  the  principal  remained  '- 
unpaid  and  the  property  continued  to  be  liable  to  its  payment;  and  whe- 
ther so  liable  at  law  or  in  equity,  is  immaterial.     The  power  of  sale  is  not 


49  TuRNLEY  V.  Macgrexsor.  T.  T.  1843. 

the  making  of  the  said  assignment,  been  ready  and  willing  to  receive  pay- 
ment from  the  said  government  of  the  amount  of  the  said  claim  or  any  part 
thereof,  and  although  the  plaintiff  before  the  commencement  of  the  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  endeavoured  to  render  the  said 
security  available,  and  to  cause  the  said  assignment  to  be  noticed  by  the 
officers  of  the  said  treasury  as  a  charge  on  the  said  claims,  yet  the  amount 
so  claimed  as  aforesaid,  and  on  the  security  of  the  said  assignment  of  the 
benefit  whereof  the  said  sum  of  2500/.  was  so  advanced  and  paid  as  afore- 
said, had  not,  nor  had  any  part  thereof,  been  paid  by  the  said  government, 
nor  was  the  same  amount,  or  any  part  tiiereof,  likely  to  be  paid  by  the  said 
•501  government,  nor  did  •nor  would  any  of  the  officers  of  the  said  trea- 
^  sury  take  notice  of  the  said  assignment  as  a  charge  on  the  said 
claim,  nor  has  the  same  or  any  part  thereof  ever  been  admitted,  entertained, 
or  in  any  way  recognised  by  the  said  government.  By  means  whereof  the 
said  assignment,  for  securing  the  repayment  of  the  said  sum  of  2500/.  with 
interest  as  aforesaid,  was  of  no  use  or  value  whatsoever  to  the  plaintiff,  and 
he  the  plaintiff  had  wholly  lost  the  said  sum  of  2500/.  so  by  him  advanced 
and  paid  as  aforesaid,  and  all  the  interest,  benefit,  and  advantage  which 
would  otherwise  have  arisen  to  the  plaintiff  from  the  possession  and  use 
thereof,  amounting  in  tlie  whole  to  a  large  sum  of  money,  to  w4t,  the  sum 
of  300/.,  and  all  benefit  and  advantage  of  an  available  security  for  the 
same,  and  had  incurred,  fruitlessly  and  without  benefit,  divers  expenses, 
amounting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of  300/.,  in  and 
about  the  procuring  and  obtaining  of  the  said  assignment,  and  in  about 
the  endeavouring  to  render  the  same,  and  the  security  therein  expressed, 
available. 

The  defendant  pleaded,  thirdly,  that  he  the  defendant  was  not  an  officer 
in  the  service  of  the  said  government,  nor  able,  from  the  means  of  know- 
ledge possessed  by  him,  to  afford  information,  in  manner  and  form  as  the 
plaintin  had  above  alleged — concluding  to  the  country. 

Fourthly,  that  the  said  supposed  representation  in  the  declaration  men- 
tioned was  not,  nor  was  any  part  thereof,  in  \*Titing  signed  by  the  defendant, 
according  to  the  form  of  the  statute  rendering  a  \\Titten  instrument  necessary 
to  the  validity  of  certain  promises  and  engagements,  made  and  passed  in 
the  ninth  year  of  the  reign  of  his  late  majesty  King  George  the  Fourth,  and 
that  the  supposed  representations  were  verbal  only,  and  were  made  after 
the  making,  passing,  and  coming  into  effect  and  operation  of  the  same 
statute.     Verification. 

•511  Special  demurrer  to  the  third  plea,  assigning  for  •causes, — ^that 
•I  the  same  plea  took  issue  on  matter  not  alleged  or  implied  in  the 
count,  in  this,  to  wit,  that  whereas  the  count  alleged,  not  that  the  defendant 
was  able  fix)m  the  means  of  knowledge  possessed  by  him  to  afford  informa- 
tion, but  that  the  said  Douglas  had  referred  the  plaintiff  to  the  defendant  as 
being  able,  from  the  means  of  knowledge  possessed  by  him,  to  afford  such 
information ;  and  although  the  silence  of  the  count  touching  the  ability,  in 
feet,  of  the  defendant  to  afford  the  information  which  he  was  referred  to  as 
being  able  to  afford,  while  expressly  stating  that  the  defendant  in  feet  was, 
as  well  as  that  the  said  Douglas  had  referred  to  him  as  being,  an  officer  in 
the  service  of  government,  prevented  any  implication  of  any  assertion  that 
the  defendant  was  in  fact  able  to  afford  such  information,  yet  the  plea  stated 
tliat  the  defendant  was  not  able  from  the  means  of  knowledge  possessed 
by  him  to  afford  such  information,  in  manner  and  form  as  the  plaintiff  had 
fas  tlie  plea  stated)  alleged,  and  therein  took  a  traverse  which  followed 
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we  confined  to  actions  of  debt.  We  must  however  give  such  a  construc- 
tion to  these  words  as  will  fairly  render  them  consistent  with  the  previous 
parts  of  the  sentence ;  and,  as  it  is  alleged,  that  on  the  24th  of  June  rent 
became  due  for  three  quarters  of  a  year,  we  may,  I  think,  notwithstanding 
the  words  *  then  elapsed,'  take  that  to  be  rent  due  for  three  quarters  imme- 
diately preceding  the  24th  of  June."  That  case  shows,  that  the  same 
strictness  is  not  required  in  covenant  as  in  debt.  Here,  the  reasonable 
intendment  from  the  allegation  is,  that  the  90/.  is  due  for  the  last  six  half- 
years,  and  this  is  a  thin^  within  the  knowledge  of  the  defendant,  of  which 
^e  is  bound  to  take  notice.  This  is  not  a  covenant  to  pay  in  case  of  de- 
fault by  the  mortgagor,  but  an  absolute  covenant.  The  defendant,  there- 
fore, is  boimd  to  know  whether  the  interest  alleged  to  be  due  has  been 
paid  or  not.  The  presumption  is,  that  the  90/.  is  due  for  the  last  six  half- 
years,  and  the  defendant  might  have  pleaded  payment:  and  if  so,  the  plain- 
tiff mi^t  have  been  driven  to  new  assign.  [Cresswell,  J.,  referred  to 
Barnard  v.  DtUhy^  5  Taunt.  27,  where,  in  covenant  for  seven  quarters' 
rent,  a  plea  showing  a  surrender  before  the  lasf  four  of  the  seven  quarters' 
rent  accrued,  was  held  bad  on  demurrer,  inasmuch  as  it  did  not  go  to  the 
whole  breach,  and  the  breach  was  not  entire,  but  part  of  it  might  be 
proved.] 

TiNDAL,  C.  J.  It  appears  to  me  ihat  Henniker  v.  Turner  is  an  answer  to 
the  objection  which  has  been  *taken  to  the  declaration  in  point  of  r«^2 
form.  In  effect,  when  we  look  at  the  breach  assigned,  it  is  clear  >- 
that,  if  the  day  be  material,  it  is  equally  so  whether  laid  under  a  videlicet 
or  not.  It  is  stated  that,  on  the  13th  of  August,  a  large  sum  of  money 
became  due  for  interest;  that  is  therefore,  substantially,  a  complete  breach, 
in  non-payment  of  one  half-years'  interest.  As  to  what  has  been  said  of 
the  hardship  upon  the  defendant  in  not  knowing  precisely  for  what  partic- 
ular half-years  the  plaintiff  is  proceeding,  it  rather  seems  to  me  that  the 
ptaintiff'  has  incurred  the  chance  of  a  difficulty  being  imposed  upon  herself; 
for  the  defendant  might  have  pleaded  payment  of  six  half-years'  interest, 
which  in  fact  she  has  paid,  and  so  have  compelled  the  plaintiff  to  new- 
assign.  With  respect  to  the  main  objection,  that  the  defendant  only  cove- 
nanted for  payment  of  two  half-years'  interest,  let  us  look  at  the  terms  of 
her  covenant.  [Here,  his  lordship  read  the  covenant.]  On  the  part  of  the 
defendant  it  is  contended,  that  the  concluding  words  limit  her  responsibility 
to  the  payment  of  the  interest  on  the  two  days  therein  mentioned.  For  the 
phuntiff  it  is  insisted,  that  the  words  "  during  the  continuance  of  this  present 
mortgage  security,"  extend  the  period  until  the  principal  and  interest  shall 
have  oeen  satisfied ;  and  that  appears  to  me,  looking  at  the  instrument,  to 
have  been  the  real  intention  of  tne  parties.  It  is  a  very  unlikely  thing  that 
the  mortjs;agee  should  be  content  to  have  security  for  the  payment  of  the 
interest  tor  only  two  half-years.  Then  look  at  this  recital,  which,  after 
stating  that  John  Greenhill  had  requested  the  plaintiff  to  lend  him  600/. 
upon  the  security  mentioned,  proceeds  to  say,  that  "  as  a  further  induce- 
ment to  the  said  Susanna  King  to  advance  the  said  600/.,  the  said  Sarah 
Greenhill  had  agreed  to  covenant  for  the  due  payment  of  the  interest^^ — not 
at  all  restricting  such  covenant  to  any  particular  time.  Tne  two  •days  r^j^ 
named  appear  capable  of  either  of  the  meanings  which  have  been  ^ 
suggested ;  and  if^it  appears  that  interest  must  4iecessarily  become  due  after 
the  expiration  of  a  year,  I  think  the  parties  must  be  taken  to  have  intended 
that  the  interest  accruing  after  that  time  should  be  paid.  Now,  by  the  next 
clause,  containmg  the  power  of  sale,  the  mortgagee,  before  he  can  exercise 
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it,  is  required  to  give  six  mondis'  notice  in  writing  for  the  payment  of  the 
600/.  and  interest,  "  or  so  much  thereof  as  shall  be  then  dvteJ*^  These  words 
evidently  contemplated  that  there  may  be  interest  accruing  due  at  the  expi- 
ration of  the  notice.  And  the  same  inference  arises  from  the  repetition  of 
those  words  in  the  clause  directing  the  application  of  the  proceeds  of  the 
sale.  If  the  parties  therefore  clearly  seem  to  have  thought  that  interest 
might  become  due  after  the  expiration  of  the  year,  there  is  no  ground  for 
ffiving  to  her  covenant  the  limited  construction  which  has  been  contended 
^)r  on  behalf  of  the  defendant. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  With  respect  to  the  first  point, 
the  breach  assigned  must  be  looked  at  as  an  allegation  that  on  the  13th  of 
Auffust,  1842,  there  was  due  for  six  half-years'  interest  the  sum  of  90/. 
Although  the  breach  does  not  specift-  when  the  half-years'  interest  became 
due,  the  defendant  is  placed  in  no  difficulty,  for  she  had  only  to  answer  for 
the  last  six  half-years.  If  those  half-years  had  in  fact  been  paid,  but  some 
preceding  half-years  remained  owing,  the  plaintiff  would  have  been  driven 
to  make  a  more  precise  statement  by  new  assigning.  As  the  breach  is  laid, 
it  seems  to  me  sufficiently  certain.  With  regard  to  the  other  point  which 
has  already  been  before  the  Court  of  Queen's  Bench,  it  is  sufficient  to  say, 
that  I  concur  in  the  judgment  pronounced  by  that  court.  Looking  at  the 
*741  ''^ci^^s  ^^^  ^^  whole  deed,  it  is  obvious  *that  so  long  as  the  money 
-I  remains  out  on  mortgage,  the  defendant  covenants  to  pay  the  interest 
on  the  days  specified. 

Maule,  J.  I  agree,  for  the  reasons  already  given,  in  thinking  that  the 
construction  put  upon  the  deed  by  the  Court  of  Queen's  Bench  is  right. 
With  respect  to  the  formal  objection,  I  think  that  the  breach  assigned  in  the 
declaration  is  sufficient,  whether  on  general  or  special  demurrer.  No  authority 
has  been  cited,  showing  that  it  is  insufficient ;  but  it  has  been  suggested 
that  the  defendant  might  be  embarassed  by  not  knowing  to  what  particular 
half-years  the  breach  applied.  If  that  be  a  difficulty,  it  is  one  which  entitles 
the  defendant  not  to  demur,  but  merely  to  plead  such  a  plea  as  will  put  the 
plaintiff  to  a  new  assignment.  If  the  objection  were  well  founded,  it  would 
follow  that  in  all  cases  where  a  defendant  compels  a  plaintiff  to  new  assign 
he  might  have  demurred ;  but  that  is  clearly  not  the  law. 

Cresswell,  J.    I  concur  with  the  rest  of  the  court  on  both  points. 

Judgment  for  the  plaintiff. 


*-^.     •THOMAS  ARCHARD  and  Another,  Executors,  &c.  of  THO- 
^     '      MAS  HALLIDAY,  v.  WILLIAM  COULSTING. 

By  a  deed  of  separation,  A.  and  B.  were  named  trustees  for  the  wife.  B.  never  execated 
the  deed,  but  promised  to  do  so,  and  on  two  occasions  instructed  an  attorney  to  enforce 
the  deed  against  the  husband.  B.  (who  survived  A.)  having  died,  the  wife  brought  an 
action  upon  the  deed  in  the  name  of  the  executors  of  B.  against  her  husband,  the  pro- 
ceedings  in  which  action  were  stayed  by  a  judge's  order;  the  oourt,  on  the  application 
of  the  wife,  set  aside  the  order  upon  payment  of  the  costs  of  the  application,  and  giv- 
ing security  to  the  executors  against  the  costs  of  the  action,  to  the  satisfaction  of  the 
master. 

The  court  subsequently  refused  to  interfere  with  the  discretion  of  the  master  as  to  the 
amount  of  the  security. 

Covenant  by  the  executers  of  a  surviving  trustee  under  an  indenture  of 
separation  bet>\'een  the  defendant  and  Mary  Anne,  his  wife,  bearing  date 
the  25th  of  September,  1826,  to  recover  760/.  the  amount  of  arrears  of  an 
annuity  due  to  the  wife  under  the  covenant  of  the  defendant 
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The  defendant,  after  setting  out  the  indenture  upon  oyer,  pleaded  that 
before  any  of  the  moneys  sued  for  became  due,  he  and  his  wife  cohaoited 
together  by  mutual  consent ;  whereby  the  indenture  was  avoided.(a) 

On  the  12th  of  the  same  month  the  plaintifis  obtained  an  order  of  Cole* 
RI0GE,  J.,  to  stay  proceedings  in  the  cause  upon  payment  of  30s.  costs, 
upon  the  ground  that  it  had  been  commenced  without  their  privity  or 
consent,  by  an  attorney  on  behalf  of  Mrs.  Coulsting ;  and  that  the  testator, 
Thomas  Halliday,  though  named  one  of  the  trustees  in  the  indenture,  had 
never  in  fact  executed  it. 

Manningy  Serjt.,  in  last  Easter  term,  obtained  a  rule  nisi  on  behalf  of 
Mrs.  Coulsting,  to  rescind  the  judge's  order,  and  that  upon  giving  security 
for  costs,  to  be  approved  of  by  the  master,  she  might  be  at  liberty  to  con- 
tinue *the  proceedings  in  the  name  of  the  plaintins.  An  affidavit  v^na 
of  Mrs.  Coulsting,  which  had  been  produced  before  the  learned  ^ 
judge,  and  was  again  used  upon  the  present  occasion,  stated  that  Mr.  Hal- 
uday,  who  was  Mrs.  Counting's  uncle,  though  he  had  not  in  fact  executed 
the  deed  of  settlement,  had  fully  concurrea  in  it,  and  had  consented  to 
become  a  trustee  under  it,  and  repeatedly  promised  to  execute  it ;  and  that 
on  several  occasions  he  had  employed  one  Cornish,  an  attorney,  to  compel 
payment  of  arrears  of  the  annuity  from  the  defendant.  It  was  suggested 
that  the  plaintifis  were  now  colluding  with  the  defendant  to  prevent  Mrs. 
Coulsting  from  recovering  the  money. 

BompaSj  Serjt.,  now  £owed  cause  upon  an  affidavit  of  the  plaintiffs, 
which  stated  (inter  alia)  that  they  had  reason  to  believe,  and  did  believe, 
that  Halliday  refused  to  become  trustee  under  the  deed  of  separation,  and 
that  he  never  directly  or  indirectly  concurred  or  acted  as  such  trustee 
therein ;  that,  in  December,  1839,  Mary  Ann  Coulsting,  by  William  Beattie 
her  next  friend,  filed  a  bill  in  chancery  against  William  Coulsting  and  the 
deponents,  for  the  recoveiy  of  the  like  sum  of  money  for  which  this  aciion 
is  brou^t ;  that  the  deponents  put  in  their  answer  to  the  bill,  and  the  cause 
came  on  to  be  heard  by  Shadwell,  vice-chancellor,  in  March,  1841,  when 
the  bill  was  dismissed  with  costs  to  be  paid  by  William  Beattie ;  that  the 
deponents  had  been  informed  and  believed  that  the  bill  was  so  dismissed 
in  consequence  of  satisfactory  proof  having  been  given  that  William  Coul- 
sting had  in  February,  1838,  obtained  a  divorce  against  the  said  Mary  Aim 
on  me  ground  of  adultery  committed  by  her ;  that  the  application  made  to 
Coleridge,  J.,  on  or  about  the  19th  of  August  last,  was  made  by  the  de- 
ponents for  their  own  protection  only,  and  not  at  the  instigation  or  request 
of  William  Coulsting ;  •and  that  the  costs  directed  by  that  order  to  r*-- 
be  paid  to  the  deponents  had  not  been  paid.  ^ 

A  court  of  common  law  will  not  compel  executors  to  carry  on  an  action 
which  has  been  brought  in  their  name  without  their  consent.  [Tindal,  C.  J. 
In  Efnery  v.  MuckloWy  10  Binrii.  23,  2  Moo.  &  Sc.  384,  2  Dowl.  P.  C.  735, 
where  one  of  several  plaintife  dissented  to  the  action  being  brought,  the 
court  refused  to  interfere,  there  being  no  suggestion  of  fraud.  There  are 
several  cases  in  Archbold's  Practice,  (6)  where  the  court  has  refused  to  stay 
the  proceedings  on  the  application  of  trustees,  &c.,  where  they  have  been 
indemnified.  (His  lordship  particularly  referred  to  Spicer  v.  Todd,  2  TyrA'h. 
172,  2  C.  &  J.  165,  1  Dowl.  P.  C.  306,  and  Whitehead  v.  Hughes,  2  C.  & 
M.  318,  2  Dowl.  P.  C.  258.)  ]  Prima  faciei  undoubtedly,  a  court  of  equity 
would  appear  to  be  the  proper  tribunal  to  apply  to.    Halliday  did  not  exe- 

(a)  See  StMry  v.  Ocodman,  8  J.  B.  Moore,  350,  1  C.  &  P.  36 ;  Dwani  v.  Tiiie^,  7  Ph.  57" 

(6)  See  7th  eti.  p.  996. 
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cute  the  deed  of  trust,  and  therefore  was  not  a  trustee  in  fact ;  and  the 
court  cannot  make  him  a  trustee  against  his  will ;  still  less  can  they  author- 
ize* another  party  to  use  his  name  in  an  action  as  trustee.  The  executors 
ought,  at  least,  to  be  paid  the  costs  of  the  bill  in  equity,  before  they  are 
subjected  to  the  incurring  of  further  costs  at  law.  The  wife  may  apply  to 
equity  to  appoint  new  trustees. 

Mannings  Serjt.,  in  support  of  the  rule.  The  latter  step  suggested  is 
objectionable,  not  only  as  mvolving  the  wife  in  considerable  expense,  but 
also  on  the  ground  that  new  trustees  would  be  liable  to  the  covenants  in 
the  old  deed. 

There  are  tv¥o  distinct  questions  in  the  case — first,  whether  the  testator 
was  a  covenantee  under  the  deed ;  secondly,  as  to  the  propriety  of  the 
•781  ^^^*^^  proceeding  in  •the  name  of  his  representatives.  As  to  the 
J  first  point,  it  is  clear  that  a  covenant  will  enure  in  favour  of  a  cove- 
nantee, whether  he  executes  the  deed  or  not,  and  he  may  sue  upon  the 
covenant.  [Tindal,  C.  J.  The  question  here  will  be,  whedier  or  not  Hal- 
liday  accepted  the  trust.  If  you  can  show  that  he  did,  his  executors  would 
undoubtedly  be  in  St  situation  to  sue.  But  if  that  fact  is  left  in  doubt,  the 
court  will  not  interfere,  llie  proof  of  the  affirmative  of  that  proposition 
lies  upon  you.]  It  is  sworn,  not  only  that  Halliday  consented  to  accept  the 
trust,  but  that  on  more  than  one  occasion  he  acted  as  trustee  by  employing 
an  attorney  to  sue  the  present  defendant  upon  the  deed.  The  present 
plaintiffs  cannot  be  injured  by  the  action  going  on,  as  they  will  be  indem- 
nified by  the  wife.  Spicer  v.  Dodd  and  Emery  v.  Mucklow  are  distinct  author- 
ities for  tlie  present  application.  [Maule,  J.  If  a  party  covenants  with  A. 
and  B.  and  B.  knows  nothing  about  the  matter,  it  seems  hard  upon  him 
that  he  should  be  bound  to  lend  his  name  as  a  plaintiff*  in  an  action,  even 
upon  an  indemnity.]  He  might  himself  take  advantage  of  the  covenant. 
Or  if  he  wished  to  exonerate  himself  he  might  disclaim  the  trust  by  deed. 
[Cresswell,  J.  At  whose  expense  ?  Are  the  court  to  assume  that  a  party 
IS  trustee  and  compel  him  to  lend  his  name  in  an  action,  unless  he  will  be 
at  the  expense  of  a  deed  ?]  A  devisee,  if  he  finds  the  property  devised  to 
be  damnosa  hareditas^  he  may  disclaim  by  matter  of  record,(a)  or  he  will 
be  liable  to  be  sued  as  devisee.  The  present  plaintiffs  are  in  a  situation  to 
release  the  action.  [Tindal,  C.  J.  The  question  then  would  be  whether 
the  release  was  given  in  collusion  with  the  husband.]  (6) 
•791  *[TiNDAL,  C.  J.  Spicer  v.  Todd  is  an  audiority  in  point,  and 
J  shows  that,  where  trustees  have  accepted  the  trust,  the  court  will 
interfere  and  compel  them  to  allow  their  names  to  be  used  as  plaintiffs  in 
an  action  on  the  deed,  upon  an  indemnity  being  given  to  them.  The 
question  therefore  in  this  case  is,  whether  Halliday,  whose  personal  repre- 
sentatives the  plaintiff's  are,  had,  in  fact,  accepted  the  trust.  Upon  this 
point  the  affidavit  of  Mrs.  Coulsting  is  precise ;  it  shows  a  promise  to  exe- 
cute the  deed,  and  acts  done  in  pursuance  of  the  trust  by  the  employment 
of  an  attorney  to  compel  the  payment  of  the  annuity  by  the  husband.  If 
the  facts  were  not  as  she  has  stated  them,  the  plaintiffs  might  have  set  up  a 
stronger  answer  than  they  have  done.  I  think,  therefore,  that  the  testator 
stood  in  the  condition  of  a  person  who  had  accepted  the  trust ;  and  that 
upon  payment  of  the  costs  directed  to  be  paid  by  the  order  of  Coleridge,  J., 
and  the  costs  of  this  application,  and  an  indemnity,  to  the  satisfaction  of 
the  master,  being  given  to  the  executors  for  the  costs  in  this  action  as  well 


[a)  Vide  4  M.  &  R.  190,  antA,  vol.  ii.  p.  701.  n  (a),  vol.  iii.  p.  733,  n.  (rf). 

\b)  See  the  observations  of  Tindal.  C.  J  ,  in  Emery  v  Mucklotv^  10  Bingh.  23. 
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of  the  plaintifis  as  those  of  the  defendant,  in  case  the  plaintifls  should  be 
caUed  upon  to  pay  any  such,  the  cause  should  proceed. 

The  other  judges  concurring,  Rule  absolute  accordmdy. 

On  the  6th  of  June  interlocutory  judgment  was  signed  for  want  of  a  plea. 

Bowlings  Seijt.,  on  a  subsequent  day  in  this  term,  (13th  June,)  applied, 
on  behalf  of  the  defendant,  to  set  aside  the  judgment  for  irregularity,  upon 
affidavits  stating  that,  on  the  16th  of  August,  1842,  a  summons  had  been 
taken  out  before  Coleridge,  J.,  to  set  aside  the  defendant's  plea  as  not 
bemg  issuable,  ^thc  defendant  being  under  terms  to  plead  issuably,)  which 
summons  was  dismissed ;  *that  the  rule  of  this  court  of  the  27th  of  r*oQ 
May,  which  had  been  drawn  up  by  Mary  Ann  Coulsting,  had  not  ^ 
been  served  upon  the  defendant  or  his  attorney ;  and  that  she  had  not  paid 
die  costs,  or  ^ven  the  indemnity,  required  by  the  last*mentioned  rule. 

A  rule  nisi  having  been  granted,  it  was  afterwards  (15th  June)  made 
absolute. 

The  master  having  fixed  300/.  as  the  amount  of  security  to  be  given  by 
Mrs.  Coulsting, 

GaseleBj  Serjt.,  in  Michaelmas  term,  (8th  November,)  moved  that  the 
master  might  be  directed  to  review  his  decision.  His  affidavit  suggested 
collusion  between  the  plaintifis  and  the  defendant.  The  learned  serjeant 
submitted  that,  in  the  wife's  circumstances,  to  require  such  an  amount  of 
security  was  a  denial  of  justice. 

The  court,  however,  declined  to  interfere ;  and  the  learned  serjeant 

Took  nothing. 

•HARRISON  and  Others  v.  HENRY  HEATHORN,  JOSEPH  .»«, 
LmWELL  HEATHORN,  MAGNUS,  TAIT,  HART,  HENRY  ^  »a 
BLUNDELL,  JOSEPH  BLUNDELL,  COHEN,  ISAACS,  HARRIS, 
NEUMAGEN,  LONGSTAFF,  and  MUSKETT. 

A  joint*8tock  company,  the  shares  in  which  are  represented  to  be  transferable  at  the  will 
of  the  holder,  is  not  necessarily  illegal. 

Attending,  in  the  character  of  a  shareholder,  a  meeting  of  the  members  of  a  joint-stock 
company,  is  sufficient  primA  evidence  that  the  party  is  a  shareholder,  to  charge  him 
with  an  engagement  entered  into  by  a  majority  of  the  shareholders  present  at  a  subse- 
quent meeting  which  he  does  not  attend. 

Asscida>siT.  The  declaration  contained  a  special  and  three  indebitatus 
counts,  as  already  stated,  antd,  vol.  v.  p.  322. 

The  defendants  Magnus,  Cohen,  Isaacs,  Harris  and  Neumagen,  suffered 
judgment  by  m/  dicit,  Longstaff,  Hart,  the  Heathoms,  Tait,  Muskett,  and 
the  Blundells,  pleaded  non  assumpsit.  Joseph  L.  Heathom,  besides  his 
fifth  and  six  pleas  upon  which  the  plaintiffs  obtained  judgment  on  demurrer, 
ante  vol.  v.  p.  322,  pleaded,  secondly,  to  the  first  count,  that  the  plaintiffs 
were  not  befisre,  or  at  the  time  of  the  making  of  the  agreement  and  promise 
in  that  count  mentioned,  partners  or  shareholders  in  the  company  or  asso- 
ciation caUed  the  Anglo-American  Gold  Mining  Association,  modo  etformd  ; 
concluding  to  the  country;  thirdly,  to  the  first  count,  that  the  plaintiffs  did 
not  take  up  or  discharge  for  the  honour  of  the  drawer,  the  bills  of  exchange 
in  the  said  first  count  mentioned,  or  any  of  them,  or  any  amount  thereof, 
or  incur  the  said  costs  and  expenses  or  any  part  thereof,  as  m  that  count 
alleged ;  concluding  to  the  country ;  fourthly,  to  the  first  count,  that  the 
bills  of  exchange  in  that  count  alleged  to  have  been  taken  up  by  die  plain- 
tiffs were  not,  nor  were,  nor  was  any  of  them,  drawn  by  Penman  upon  H. 
Blundell  on  account  of  the  company ;  nevertheless,  the  plaintiffs  did  not  give 
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notice  to  the  company  and  the  directors,  or  to  any  of  them,  three  calendar 


•82] 


^months  before  the  commencement  of  the  suit,  to  pay,  and  that  the 


plaintiffs  required  payment  of,  the  sum  so  alleged  to  have  been  ad- 
vanced by  them  on  taking  up  the  said  bills,  and  the  said  interest  for  the  same, 
and  the  amount  of  the  said  costs  and  expenses  of  the  plaintifis,  or  any  of  them 
or  any  part  thereof,  modo  et  forma  ;  concluding  to  the  country ;  eighthly,  to 
the  A^'hole  declaration,  that  the  company  or  association  in  the  said  first  count 
mentioned,  was  and  is  an  illegal  company,  association  or  partnership,  con* 
sisting  of  divers  persons  shareholders  therein,  formed  for  the  alleged  pur- 
pose of  working  gold-mines  in  the  United  States  of  America,  and  the 
reduction  and  sale  of  the  said  precious  metals  and  other  valuable  products 
of  the  said  mines,  and  presuming  to  act  as  if  they  had  been  and  were  a 
corporate  body,  without  any  le^l  authority  or  any  act  of  parliament  or 
charter  from  the  crown  for  so  doing ;  and  also  presuming  and  pretending, 
without  any  legal  authority,  act  of  parliament,  or  charter  fi*om  the  crown, 
for  so  doing,  to  raise,  and  being  constituted  and  formed  with  a  view  to 
raise,  and  with  provisions  for  raisins;,  a  transferable  and  assignable  stock 
and  capital  to  a  large  amount,  to  wit,  6000/.  sterling,  to  be  considered  as 
divided  into  sixty  shares  of  100/.  each,  with  power  for  the  shareholders  of 
the  company,  at  a  special  meeting  to  be  called  for  that  purpose,  at  any 
time,  and  from  time  to  time  to  increase  the  capital  of  the  company  to  any 
amount  that  might  be  agreed  upon,  by  creating  an  additional  number  of 
100/.  shares,  and  all  which  several  shares,  as  well  original  as  additional, 
were  to  be,  and  are,  transferable  and  assignable  firom  the  holders  thereof  by 
deed  or  will,  or  otherwise,  to  any  other  person  or  persons  at  the  discretion 
of  the  holders  thereof,  to  the  common  grievance,  prejudice,  and  inconve- 
nience of  the  liege  subjects  of  his  late  majesty  King  William  the  Fourth, 
•831  ^^^  ^^^  ^^y  *^^  queen,  in  their  trade,  commerce,  •property,  and 
■'  lawful  affairs ;  that  before  and  at  the  time  of  the  making  of  the 
agreement  and  promise  in  the  said  first  count  mentioned,  and  at  the  times 
the  plaintiff"  lent  and  paid  the  respective  moneys  in  the  second  and  third 
counts  mentioned,  the  plaintiffs  had  notice  of  tlie  several  premises  in  this 
plea  mentioned ;  that  the  said  loans  and  advances  and  payments  in  the 
second  and  third  counts  mentioned,  were  respectively  made  by  the  plain- 
tiffs for  the  purpose  of  taking  up  and  paying  the  said  bills  of  exchange 
under  the  said  agreement  in  the  first  count  mentioned,  and  that  the  said 
agreement  was  made  and  entered  into,  and  the  payments  in  the  first  count 
mentioned,  and  the  loans,  and  advances,  and  payments  in  the  fecond  and 
third  counts  mentioned  were  respectively  maae  by  the  plaintiffs,  and  the 
said  costs  and  expenses  in  the  first  count  mentioned  attending  such  bills 
ivere  incurred,  in  order,  and  for  the  purpose,  and  with  intent,  to  support 
and  continue  the  said  company  or  association,  and  for  furthering,  counte- 
nancing, and  proceeding  in,  the  said  undertaking  and  attempt;  to  the 
common  grievance  and  nuisance  of  the  liege  subjects  of  his  said  late  ma- 
jesty and  our  lady  the  queen ;  whereby  Ae  said  agreement  was  and  is 
void  in  law ;  and  that  the  account  in  the  said  last  count  mentioned  was 
stated  solely  of  and  concerning  the  payments  in  the  said  first  count  men- 
tioned to  have  been  made  by  the  plaintiffs  of  and  concerning  the  said 
moneys  in  the  said  second  and  third  counts  alleged  to  have  been  lent  and 
paid  by  them  respectively,  and  not  of  or  concerning  any  other  moneys  or 
matters,  and  the  sum  in  the  last  count  mentioned  to  have  been  found  due, 
was  so  found  due  in  respect  of,  and  was  and  is  the  amount  of  the  sums  so 
"■' '    '  'n  ♦he  first  count  mentioned,  and  so  lent  and  paid  as  in  the  seconr' 
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and  third  counts  mentioned  respectively ;  and  which  several  payments  and 
loans  were  made  upon  and  for  the  illegal  ^purpose  and  considera-  p^g. 
tion  in  this  plea  before  mentioned.     Verification.  ■- 

Ninthly,  to  the  whole  declaration,  that  the  said  company  and  association 
was  and  is  an  illegal  company,  association  or  partnership,  consisting  of 
.divers  persons,  shareholders,  therein  presuming  to  act  as  if  they  had  been 
and  were  a  body  corporate,  without  any  legal  authority,  or  any  act  of  per- 
liament,  or  charter  from  the  crown,  for  so  doing,  and  also  presuming  and 
pretending,  without  any  legal  authority,  act  of  parliament,  or  charter  from 
the  crown  for  so  doing,  to  raise  a  large  transferable  and  assignable  stock  in 
shares  transferable  at  the  will  of  the  holders  thereof,  for  the  pretended  object 
or  purpose  of  working  gold-mines  in  an  immense  and  extensive  territory  in 
parts  beyond  the  seas,  to  wit,  the  United  States  of  America,  and  the  reduc- 
tion and  sale  of  the  said  precious  metals  and  all  valuable  products  of  the 
said  mines :  Whereas,  in  truth  and  in  fact,  at  the  time  of  the  formation  of  the 
said  company  or  association,  and  for  a  long  time  afterwards,  no  gold-mines 
in  the  said  United  States  had  been  or  were  discovered  by  the  persons  who 
projected,  formed,  or  constituted  the  said  company  or  association,  or  by 
'  any  of  them,  or  by  any  person  or  persons  on  behalf  of  the  said  company, 
nor  had  any  ^Id-mine  in  the  said  United  States  been  purchased  or  hired 
by  or  on  bdfiw  of  the  persons  who  projected,  formed,  and  constituted  the 
said  company  or  association,  or  by  or  on  behalf  of  the  said  company  or 
association,  or  by  or  on  behalf  of  the  said  company,  nor  were  such  persons 
or  the  said  company  possessed  of  any  such  gold-mine,  nor  in  negotiation 
for  the  purchase  or  hire  thereof;  and  the  locality  or  particular  nature  of  the 
situation  for  communicating  and  carrying  on  the  operations  of  the  company 
remained  to  be  discovered  and  selected ;  and  the  objects  of  the  said  com- 
pany were  and  are  fanciful,  visionary,  and  uncertain,  and  delusive,  fraudu- 
lent, and  *deceptive,  and  ihe  company  or  association  was  and  is  by  rmo^ 
reason  of  the  several  premises,  an  undertaking,  association,  and  ■- 
attempt  tending  and  calculated  to  cheat  and  defraud  the  subjects  of  his  said 
late  majesty  King  William  the  Fourth  and  of  our  lady  the  queen  respec- 
tively, of  their  moneys,  tending  to  the  common  nuisance,  grievance,  preju- 
dice, and  inconvenience  of  the  lieee  subjects  of  his  said  late  majesty  King 
William  the  Fourth  and  our  lady  toe  now  queen  respectively,  in  flieir  trade, 
commerce,  and  other  lawful  affairs.  That  before  and  at  the  time  of  the 
making  of  the  agreement  and  promise  in  the  first  count  mentioned,  and  at 
the  time  the  plaintiff  lent  and  paid  the  respective  moneys  in  the  second  and 
third  counts  mentioned,  the  plaintiffs  had  notice  of  the  several  premises  in 
&is  plea  mentioned.  That  the  loans  and  advances  and  payments  in  the 
sec(»nd  and  third  counts  mentioned  were  respectively  made  by  the  plaintiffs 
for  the  purpose  of  taking  up  and  paying  the  said  bills  of  exchange  under 
the  agreement  in  the  first  count  mentioned,  and  that  the  said  agreement  in 
the  first  count  mentioned  was  made,  and  the  said  payment  and  loans  and 
advances  in  the  first,  second,  and  third  counts  mentioned  were  made,  by 
the  plaintiffs,  and  the  said  costs  and  expenses  in  the  first  count  mentioned 
attending  such  bills  were  incurred,  in  order  and  for  the  purpose,  and  with 
intent,  to  support  and  continue  the  said  company  or  association,  and  for 
furthering,  countenancing,  and  proceeding  in  the  said  imdcrtakin^  and 
attempt ;  to  the  common  grievance  and  nuisance  of  the  subjects  of  his  said 
late  majesty  and  our  lady  the  queen ;  whereby  the  said  agreement  was  and 
is  void  in  law ;  and  that  the  said  account  in  the  last  count  mentioned  waK 
stated  solely  of  and  concerning  the  payments  in  the  first  count  mentioned 
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to  have  been  rjade  by  the  plaintifTs,  and  of  and  concerning  the  said  moneys 
*gg^  in  the  said  second  and  third  counts  alleged  to  •have  been  lent  and 
J  paid  by  them  respectively,  and  not  of  or  concerning  any  other 
moneys  or  matters ;  and  that  the  sum  in  the  last  count  mentioned  to  have 
been  found  due  was  so  found  due  in  respect,  and  was  and  is- the  amount, 
of  the  sums  so  paid  as  in  the  first  count  mentioned,  and  so  lent  and  paid  as 
in  the  second  and  third  counts  mentioned  respectively ;  and  which  several 
pavments  and  loans  were  made  upon  and  for  the  illegal  purposes  and  con- 
sideration in  this  plea  before  mentioned. — ^Verification. 

Tenthly,  as  to  the  sum  of  2000/.,  parcel  of  the  said  moneys  in  the  said 
dfth  and  last  counts  mentioned,  payment  and  acceptance  of  that  sum  in  full 
satisfaction  and  discharge  of  the  said  sum  of  2000/.,  parcel,  &c.,  and  the 
causes  of  action  m  respect  thereof.     Verification. 

TaU  pleaded,  secondly,  to  the  first  count,  that  the  defendants  were  not 
oartners  or  shareholders  in  the  company  or  association  called  the  Anglo- 
American  Gold  Mming  Association,  modo  et  forma ;  concluding  to  the 
country. 

Thirdly,  to  tb<;  first  count,  that  the  plaintiffs  did  not  at  the  several  days 
and  times  m  that  count  mentioned,  or  at  any  other  days  or  times,  pay,  lay  * 
out,  or  expend  the  said  sums  of  money  in  the  first  count  mentioned,  or  any 
of  tfiem,  or  any  part  thereof,  in  or  about  taking  up  and  dischargmg,  for  the 
honour  o^  the  drawer,  the  bills  of  exchange  in  the  declaration  mentioned, 
or  any  of  them,  or  incur  such  costs  and  expenses  as  in  that  behalf  in  the 
first  count  mentioned,  or  any  part  thereof,  modo  et  formd;  concluding  to 
the  country. 

Fourthly,  to  the  first  count,  that  the  plaintiffs  did  not,  nor  did  any  of 
them,  ffive  the  said  notice  to  the  company  and  directors  to  pay  the  said 
sum  of  5500/.,  or  the  other  sums  of  money  in  the  first  count  respectively 
mentioned,  or  any  other  sum  or  sums  of  money,  or  require  payment 
•871  *^^reof,  or  of  any  part  thereof,  modo  et  formd  ;  concluding  to  the 
■■     country. 

Fifthly,  to  the  first  count,  that  the  plamtiffs,  on  the  10th  of  March,  1836, 
became,  and  were,  and  thenceforth  had  been,  and  still  were,  shareholders 
and  partners  in  the  company,  and  that  they,  on  the  said  10th  of  March, 
1836,  duly  elected  to  take  the  said  sixty  shares  according  to  the  said 
agreement,  and  gave  the  company  and  the  directors  due  notice  thereof: 
without  this  that  the  plaintiffs  gave  due  notice  to  the  company  and  to  the 
directors,  that  they,  the  plaintifiS,  declined  to  take  the  said  sixty  shares  in, 
or  to  become  members  of,  the  company,  and  then  elected  not  to  take,  and 
had  not  taken,  such  shares,  and  become  such  shareholders  as  in  the  first 
count  of  the  declaration  mentioned,  modo  et  formd;  concluding  to  the 
country. 

Sixthly,  to  the  first,  second,  and  third  counts,  that  the  company  in  the 
first  count  mentioned,  before  and  at  the  time  of  the  making  of  the  agree- 
ment in  the  first  count  mentioned,  and  before  and  at  the  respective  times 
of  the  lending  and  paying  in  the  said  second  and  third  counts  respectively 
mentioned,  was,  and  thence  always  hitherto  had  been,  and  still  was,  a 
company  and  partnership  between  the  defendants  and  divers  and  very 
many  other  persons,  to  wit,  during  all  the  time  aforesaid,  presuming  to  act 
and  acting  as  if  they  were  and  are  a  corporate  body,  and  pretending  to 
raise  a  transferable  and  assignable  stock  without  any  act  of  parliament,  or 
any  legal  authority,  and  without  any  charter  from  the  crown,  for  so  doing ; 
of  all  which  several  premises  in  this  plea  mentioned  the  plaintiffs,  before 
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and  at  the  time  of  makine  the  agreement  in  the  first  count  mentioned,  and 
before  and  at  the  respective  times  of  lending  and  paying  the  said  sUms  in 
the  said  second  and  third  counts  respectively  mentioned  had  notice,  and 
at  those  respective  times  well  knew  the  same,  and  *the  plaintiffs,  to  p«^ 
wit,  then  entered  into  the  said  agreement  in  the  said  first  count  1- 
mentioned,  and  lent  and  paid  the  money  in  the  said  second  and  third  counts 
respectively  mentioned,  with  such  full  knowledge  as  aforesaid ;  and  for  the 
purpose  01  furthering,  continuing,  and  proceeding  in  the  said  company, 
partnership  and  undertaking,  and  with  a  view  of  assisting  and  supporting 
the  same ;  and  the  said  agreement  in  the  first  count  mentioned  was  entered 
into  by  all  the  parties  thereto,  and  the  sums  in  the  second  and  third  counts 
mentioned  were  lent  and  paid,  for  the  furthering,  continuing,  and  proceed- 
ing in  the  said  company,  partnership,  and  undertaking,  and  with  such  notice 
and  knowledge  as  aforesaid. 

Seventhly, — ^to  the  first,  second,  and  tliird  counts, — that  the  said  com- 
pany and  partnership  in  the  said  first  count  mentioned,  before  and  at  the 
respective  times  of  making  the  agreement  in  the  first  count  mentioned,  and 
the  lending  and  paying  the  said  sums  in  the  second  and  third  counts  re- 
^ctively  mentioned,  was,  and  fi-om  thenceforth  had  been,  and  still  were, 
t  new  and  unlawful  undertaking,  tending  to  the  common  grievance,  pre- 
judice, and  inconvenience  of  great  numbers  of  the  liege  subjects  of  this 
realm  in  their  trade  and  commerce,  that  is  to  say,  an  undertaking  for  the 
purpose  and  object  of  purchasing  and  working  mmes,  and  of  raising  metal 
ores,  and  of  smelting,  refining,  and  manufacturing  and  selling,  and  dis- 
posing of  the  said  metal  to  be  obtained  and  raised  firom  such  mines ;  and 
which  undertaking,  before  and  at  the  time  of  making  the  agreement  in  the 
first  count  mentioned,  and  before  and  at  the  respective  times  of  lending  and 
paying  the  respective  sums  in  the  second  and  third  counts  respectively 
mentioned,  and  thenceforth  had  been,  and  still  was,  a  public  undertaking 
then  and  during  all  the  time  last  aforesaid,  and  still  relating  to  affairs  in 
which  the  trade,  and  welfare,  and  *commerce  of  great  numbers  of  r#gg 
the  lie^  subjects  of  this  realm  had  been,  during  all  the  time  last  ^ 
aforesaid,  and  still  were  concerned ;  and  which  imdertaking,  at  the  time 
of  making  the  agpsement  in  the  first  count  mentioned,  and  at  the  times  of 
the  lending  and  paying  in  the  said  second  and  third  counts  respectively 
mentioned,  and  thenceforth  had  been,  and  still  was,  a  common  nuisance 
to  the  lie^  subjects  of  this  realm ;  of  all  which  several  premises  in  this 
plea  mentioned  the  plaintiffs,  before  and  at  the  time  of  making  the  said 
agreement  in  the  first  count  mentioned,  and  before  and  at  the  said  respect- 
ive times  of  lending  and  paying  the  said  sums  in  the  second  and  third  counts 
respectively  mentioned,  had  notice,  and  at  all  times  well  knew  the  same ; 
and  the  plaintifis  then  entered  into  the  said  agreement  and  lent  and  paid 
the  respective  sums  with  such  knowledge  as  last  aforesaid,  and  for  the  pur- 
pose of  furthering,  continuing,  and  proceeding  in  the  said  company,  part- 
nership and  undertaking,  and  with  a  view  of  assisting  and  supporting  the 
same  and  the  illegal  objects  thereof;  and  the  said  agreement  w^as  entered 
into  by  all  the  said  parties  thereto,  and  the  sums  in  the  said  second  and 
third  counts  mentioned  were  respectively  lent  and  paid  by  the  plaintifis  for 
the  furthering  and  proceeding  in  the  said  company,  partnership,  and  under- 
taking in  this  plea  mentioned,  and  with  such  full  knowledge  of  the  pre- 
mises in  this  plea  mentioned  as  aforesaid. — Verification. 

Eighthly,  as  to  so  much  of  the  fourth  count  as  related  to  2000/.  parcel 
of  the  sum  of  money  in  the  fourth  count  mentioned,  and  therein  supposed  to 
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have  been  received  to  the  plaintifTs  use ;  that  the  said  sum  of  2000/.  was 
a  sum  formerly,  and  before  the  said  supposed  receipt  thereof,  paid,  by  the 
plaintifis,  to  the  said  company  in  the  said  first  count  mentioned,  as  the  con- 
♦QQ-.  sideration  for  the  purchase  .of  a  certain  tract  of  land  *sold  to  the 
-•  company  by  and  under  a  certain  written  affreement,  which  was 
afterwards,  and  before  the  receipt  of  the  said  2000/.,  to  wit,  on  the  day 
and  year  last  aforesaid,  rescinded,  and  that  the  plaintiffs  claimed  the  same 
as  so  much  money  received  to  their  use  on  and  by  reason  of  the  rescission 
of  the  said  agreement,  and  on  the  implied  promise  supposed  to  arise  in  law 
upon  such  rescission,  and  in  no  other  way  and  on  no  other  ground  what- 
soever ;  nor  was  there  any  express  promise  to  pay  the  same,  or  any  part 
thereof.  That  the  company  before  and  at  the  time  of  the  making  of  the 
last-mentioned  agreement  and  the  payment  of  the  said  2000/.,  was  and  from 
that  time  always  had  been,  and  still  was,  a  company  and  partnership  be- 
tween the  defendants  and  divers  other  persons,  during  all  the  time  last 
aforesaid  presuming  to  act,  and  acting,  as  if  they  had  been  and  were  a  cor- 
porate body,  and  pretending  to  raise  a  transferable  and  assignable  stock, 
without  any  act  of  parliament,  or  any  legal  authority,  and  without  any  char- 
ter from  the  crown,  for  so  doing ;  of  all  which  several  premises  the  plain- 
tiffs before  and  at  the  time  of  the  making  of  the  last-mentioned  agreement 
and  the  payment  of  the  said  2000/.  had  notice,  and  then  well  knew  the 
same,  and  the  plaintiffs  then  entered  into  the  last-mentioned  agreement, 
and  paid  the  said  2000/.  with  such  knowledge  as  last  aforesaid,  and  for  the 
purpose  of  furthering,  continuing,  and  proceeding  in  the  company,  part- 
nership and  undertaking  in  that  plea  mentioned,  and  with  a  view  of  assist- 
ing and  supporting  the  same.    Verification. 

Ninthly,  as  to  so  much  of  the  fourth  count  as  related  to  2000/.  parcel,  &c. 
That  the  said  2000/.  was  a  sum  formerly  paid  by  the  plaintifis  to  the  com- 
pany, as  the  consideration  for  the  purchase  of  a  certain  tract  of  land  sold  to 
the  company  by  and  under  a  certain  written  agreement,  which  was  after- 
wards, and  before  the  receipt  of  the  said  2000/.,  to  wit,  on,  &c.  rescinded, 
»Qj  -1  and  that  *the  plaintiffs  claimed  the  same  as  money  received  to  their 
■'  use,  on  and  by  reason  of  the  rescission  of  the  last-mentioned  agree- 
ment, and  on  the  implied  promise  supposed  to  arise  in>4^w  upon  such  res- 
cission, and  in  no  other  way  whatsoever,  nor  was  the  same  or  any  part 
thereof  due  in  any  other  way  whatsoever,  nor  was  any  express  promise  ever 
made  to  pay  the  same,  or  any  part  thereof.  That  the  company  before  and 
at  the  time  of  the  making  of  the  last-mentioned  agreement  and  the  payment 
of  the  said  2000/.,  was  and  from  that  time  always  had  been,  and  still  was, 
a  new  and  unlawful  undertaking  tending  to  the  common  grievance,  preju- 
dice, and  inconvenience  of  great  numbers  of  the  liege  subjects  of  this 
realm,  in  their  trade  and  commerce,  that  is  to  say,  an  undertaking  for  the 
purpose  and  object  of  purchasing  and  working  mines,  and  of  raising  metal 
and  ores,  and  smelting,  refining,  and  manufacturing,  and  selling  and  dis- 
posing of  the  metal  to  be  obtained  and  raised  from  such  mines ;  and  which 
undertaking  before  and  at  the  time  of  the  making  of  the  last-mentioned 
agreement,  and  the  payment  of  the  last-mentioned  2000/.,  was  and  thence- 
forth had  been  and  still  was  a  common  nuisance  to  the  liege  subjects  of  this 
realm ;  of  all  which  premises  the  plaintiffs  before  and  at  the  time  of  making 
the  last-mentioned  agreement,  and  the  payment  of  the  said  2000/.  as  last 
aforesaid  had  notice,  and  then  well  knew  the  same,  and  the  plaintifis  then 
entered  into  the  last-mentioned  agreement,  and  paid  the  said  2000/.  as  last 
aforesaid,  and  for  the  purpose  of  fiirthering,  continuing,  and  proceeding  in. 
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toe  said  company,  partnership  and  undertaking,  and  with  a  view  of  assist- 
ing and  supporting  the  same  and  the  object  thereof.    Verification. 

The  plaintiffs  jomed  issue  on  the  first,  second,  third,  fourth,  and  seventh 
pleas  pleaded  by  Joseph  L.  Heathom,  ^replied  de  injuria  to  the  r«Qn 
ei^th  and  ninth,  and  traversed  the  payment  alleged  in  the  tenth. 

The  plaintifis  also  joined  issue  on  the  first,  second,  third,  fourth,  and 
fifth  pleas  of  Tait. 

To  the  sixth,  the  plaintifis  replied  that  the  company  in  the  first  count 
mentioned  at  the  time  of  making  the  a^eement  in  that  count  mentioned, 
and  at  the  respective  times  of  the  lending  and  paying  in  the  second  and 
third  counts  respectively  mentioned,  was  not,  nor  had  it  been,  nor  was  it, 
a  company  and  partnership  between  the  said  defendants  and  divers  other 
persons  presuming  to  act  and  actmg  as  if  they  were  a  corporate  body,  and 
pretending  to  raise  a  transferable  and  assignable  stock,  modo  et  farmd : 
concluding  to  the  country. 

To  the  seventh  plea  the  plaintiffs  replied,  that  the  company  and  partner- 
Aip  in  the  first  count  mentioned  at  the  respective  times  of  making  the  said 
agreement  in  the  first  count  mentioned,  and  the  lending  and  paying  the  said 
sums  in  the  second  and  third  counts  respectively  mentioned,  was  not,  nor 
had  it  been,  at  any  part  of  the  time  in  the  seventh  plea  mentioned,  nor  was 
it  still,  a  new  and  unlawfiil  undertaking,  tending  to  the  common  grievance, 
preiudice,  and  inconvenience  of  great  numbers  of  the  liege  subjects  of  this 
realm  in  tiieir  trade  and  commerce ;  nor  was  the  same  undertaking  at  the 
time  of  making  the  said  agreement  in  the  first  count  mentioned,  and  before 
and  at  the  respective  times  of  lending  and  paying  the  respective  sums  in 
the  second  and  third  counts  respectively  mentioned,  an  undertaking  for  the 
purpose  and  object  in  the  plea  mentioned ;  nor  was  it  a  public  undertaking 
then,  or  at  any  part  of  the  time  in  the  seventh  plea  mentioned,  or  stifi 
relating  to  affairs  in  which  the  trade  and  welfare  and  commerce  of  great 
numbers  of  the  subjects  of  this  realm  were  concerned  ;  nor  was  the  same 
undertaking,  at  the  time  of  making  the  agreement  in  the  first  count  men- 
tioned, and  at  the  *times  of  the  lending  and  paying  in  the  second  ^^g^ 
and  third  counts  respectively  mentioned,  nor  thenceforth  had  it  been,  ■- 
nor  was  it  still,  a  common  nuisance  to  the  liege  subjects  of  this  realm,  modo 
et  formA;  concluding  to  the  country. 

To  the  ei^th  plea  the  plaintiffs  replied,  that  the  company,  at  the  time 
of  the  making  of  the  ag^reement  in  that  plea  mentioned,  and  the  payment 
of  the  said  2000/.  therein  mentioned,  was  not,  nor  firom  that  time  had  it 
been,  nor  was  it  still,  a  company  and  partnersliip  between  the  defendant 
and  divers  other  persons  presuming  to  act  and  acting  as  if  they  were  a  cor- 
porate body,  and  pretending  to  raise  a  transferable  and  assignable  stock, 
modo  ei  formA;  concluding  to  the  country. 

To  the  ninth  plea  the  plaintiffs  replied,  that  the  company,  at  the  time  of 
making  the  agreement  in  that  plea  mentioned,  and  of  the  payment  of  the 
said  2000/.  in  that  plea  mentioned,  was  not  nor  firom  that  time  had  it  been, 
nor  was  it  still,  a  new  and  unlawful  undertaking,  tending,  &c. ;  nor  was  the 
same  undertaking,  at  the  time  of  making  the  last-mentioned  agreement  and 
the  payment  of  the  said  2000/.  in  that  plea  mentioned,  nor  thenceforth  had 
it  been,  nor  was  it,  a  common  nuisance  to  the  liege  subjects  of  this  realm, 
fnodo  ei  formA  ;  concluding  to  the  country. 

At  the  trial  before  Tindal,  C.  J.,  at  the  London  sittings  after  Michael- 

os  term,  the  signatures  of  the  defendants  to  the  agreement  of  the  24th 
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of  December,  1835,  were  proved,  and  it  was  shown  that  the  plaintifis  had 
paid  bills  drawn  by  Penman  on  Henry  Blundell  to  the  amount  of  5500/. ; 
that  they  declared  their  intention  not  to  take  shares  in  the  company ;  and 
that  they  gave  notice  that  they  required  to  be  reimbursed  the  amount  of 
their  advances  with  interest  and  costs. 

*941  '^^^  plaintifis  then  put  in  the  deed  of  settlement  of  *the  association, 
-•  bearing  date  the  1st  of  November,  1833,  between  Penman  of  the 
first  part,  Muskett  of  the  second  part,  the  defendant,  Henry  Blundell  and 
six  other  persons,  of  the  third  part,  and  Bridges  of  the  fourth  part,  by  which, 
after  reciting  that  the  several  parties  thereto  of  the  first,  second,  and  third 
parts,  had  then  lately  agreed  to  form  a  company  for  the  purpose  of  working 

Sdd-mines  in  the  United  States  of  America,  and  that  they  were  desirous 
at  such  deed  of  settlement  should  be  made  and  executed  for  the  purpose 
of  ascertaining,  defining,  and  setding  their  respective  rights,  interests,  and 
liabilities,  in  me  underteJcing,  it  was  thereby  declared  and  agreed  by  and 
between  the  said  several  parties,  inter  aUa,  in  manner  following: 

1.  That  the  several  parties  hereto  of  the  first,  second,  and  third  parts, 
and  all  persons  who  shall  hereafter  become  subscribers  to,  or  interested  in, 
the  capital  of  the  company  hereby  intended  to  be  formed  under  the  pro- 
visions hereinafter  contamed  (and  who  are  hereby  described  as  shareholders,) 
shall,  so  long  as  they  possess  any  sum  or  share  of  the  capital  of  the  com* 
pany,  be  and  continue,  until  dissolved  under  the  provisions  hereinafter 
contained,  a  company  or  partnership  under  the  name  of  ^'  The  Anglo- 
American  Gold-Mining  Association." 

2.  That  the  object  of  flie  company  shall  be  the  working  of  gold-mines  in 
the  United  States  of  America,  and  the  reduction  and  ssue  of  the  precious 
metals  and  all  other  valuable  products  of  the  said  mines. 

4.  That  the  present  capital  of  the  company  shall  consist  of  6000/.  sterling, 
which  shall  be  considered  as  divided  into  sixty  shares  of  100/.  each,  all 
which  shares  have  been  taken  and  subscribed  for  by  the  parties  hereto  of 
the  first,  second,  and  third  parts  in  the  several  numbers  and  proportions 
agreed  upon  between  them. 

5.  That  it  shall  be  lawful  for  the  shareholders  of  the  company,  at  a  special 
•951     °^^^*i°g  of  shareholders  to  be  *called  for  that  purpose,  in  manner 

•■  hereinsSter  mentioned,  at  any  time,  and  firom  time  to  time,  to  increase 
the  capital  of  the  company  to  any  amount  that  may  be  agreed  upon,  by 
creatingan  additional  number  of  100/.  shares. 

11.  That  each  shareholder  (as  well  the  present  as  all  fiiture  additional 
shareholders  and  all  persons  becoming  entitled  to  shares  upon  any  change 
of  ownership  as  hereinafter  provided  for)  shall,  upon  application  to  be  made 
by  him  to  the  trustee  and  treasurer  of  the  company,  be  entided  to  receive 
for  every  share  to  which  .such  shareholder  shall  appear  by  the  book  called 
the  "  Share  Registrar  Book"  hereinafter  particularly  mentioned  to  be  en- 
tided,  a  certificate  signed  by  the  said  trustee  and  treasurer,  in  the  words 
and  figures,  or  to  the  effect  following: 

^^  Anglo- Jimerican  Gold-Mining  Association. 
Shareholder's  Certificate. 
"  This  is  to  certify  that  A.  B.  of,  &c.,  is  the  proprietor  of  the  share 
No.     ,  in  the  capital  of  this  association,  as  established  by  deed  of  settle- 
ment bearing  date  the  1st  day  of  November,  1833;  that  the  said  share 
stands  in name  in  the  *  Share  Register  Book,'  as  the  proprietor  there- 
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of;  and  that  the  sums  specified  m  the  margin  hereof  have  been  paid  on 

account  of  the  said  share.     Given,  under  my  hand,  in  London,  this 

day  of .  Signed,  G.  A.  Muskett 

Trustee  and  Treasurer. 
'^  N.  B.  The  holder  of  this  certificate  will  not  be  entitled  to  any  of  the 
privileges  of  a  shareholder  until  the  share  has  been  transferred  to  him  in  the 
books  of  the  company." 

12.  That  a  sufiicient  number  of  printed  forms  of  shareholder's  certificates 
shall  be  provided  by  the  •trustee  and  treasurer,  and  kept  by  the  so-  r^gg 
licitor,  of  the  company  for  the  time  being ;  and  such  certificate  shall  *■ 
be  filled  up  and  delivered  by  the  solicitor  to  the  shareholders  entitled  to  the 
same  upon  their  application,  provided  nevertheless  that  the  shareholders* 
certificate  shaU  be  evidence  of  the  title  to  the  share  mentioned  therein,  of 
that  person  only  who  shall  therein  be  stated  to  be  the  proprietor  thereof  in 
the  "  Share  Register  Book,"  and  such  certificate  shall  not  entitle  any  other 
person  who  may  be  the  holder  thereof  (whether  for  valuable  consideration 
or  otherwise)  to  any  right  or  interest  in,  or  lien  upon,  the  share  to  which 
the  same  relates,  or  in  any  way  give  to  such  holder  a  right  to  participate  in 
the  profits  or.  advantages  of  the  company,  or  to  interfere  with  or  be  con- 
cerned in  the  management  of  the  affairs  thereof. 

15.  That  the  shares  in  the  company,  as  well  ori^nal  as  additional,  may 
be  assigned  or  disposed  of  by  deedy  or  mil,  or  otherwise,  to  any  other  person 
or  persons,  at  the  discretion  of  the  holder  thereof;  but  that  no  share  shall  be 
divisible  into  any  fractional  part. 

16.  That  upon  any  change  taking  place  in  the  ownership  of  any  share  in 
the  company,  whether  such  change  be  effected  by  act  of  die  law  or  by  act 
of  the  parties,  the  party  or  parties  claiming  to  be  entitled  to  any  share  or 
shares  in  respect  of  any  such  change,  shaD  produce  his,  her  or  their  title  to 
such  share  or  shares  to  the  solicitor  of  the  company  for  his  examination  and 
approval ;  and  such  solicitor,  upon  bein^  satisfied  of  the  sufficiency  of  such 
title,  shall  cause  the  name,  place  of  residence,  and  occupation  of  the  party 
or  parties  so  making  out  title  as  aforesaid,  together  with  the  number  of 
Aares  to  which  a  tide  shall  be  so  made  out,  and  the  numbers  of  such  shares 
respectively,  to  be  entered  in  the  "  Share  Register  Book." 

19.  That  the  entries  contained  in  the  "  Share  Register  Book"  shall,  for 
all  the  purposes  of  the  company,  and  •these  presents,  be  conclusive     r«,Q- 
as  to  tiie  parties  entitled  to  shares,  their  places  of  residence,  and     ^ 
occupation,  the  number  of  shares  held  by  them  respectively,  and  the 
respective  numbers  of  such  shares. 

20.  That  no  person  shall  be  entitled  to  any  of  the  rights  or  privileges  of 
a  shareholder,  or  be  in  any  way  interested  or  concerned  in  the  manage- 
ment of  the  ajBairs  of  the  company,  in  respect-  of  any  share  or  shares,  his 
title  to  which  shall  not  have  been  duly  examined  and  entered  in  the  "  Share 
Register  Book." 

21.  That  any  person  upon  ceasing  to  be  a  shareholder  and  payinent  and 
discharge  of  all  money,  and  other  liabilities  charged  upon,  or  due  in  respect 
of,  the  shares  possessed  by  him,  shall,  if  he  require  it,  receive  from  the 
trustee  and  treasurer  of  the  company  a  certificate,  in  the  words  and  figures 
or  to  the  effect,  following : — 

^^Anglo-American  Gold-Mining  Association, 
"  Certificate  of  Discharge. 
"  I  do  hereby  cerdfy  that  A.  P   rl,  &c.  has  ceased  to  be  a  shareholder 


97  Harrison  v.  Heathorn.  T.  T.  1843. 

in  the  above  named  company,  and  that  he  is  discharged  from  all  liabiHHes 
jn  account  of  the  shares  formerly  held  by  him.  Witness,  my  hand  this 
day  of ." 

38.  That  John  Penman  shall  be  the  present  superintendent  of  the  com* 
pany,  and  shall  be  subject  to,  and  bound  by,  the  several  rules,  regulations, 
and  provisions  next  hereinafter  contained ;  Aat  is  to  say, 

First,  as  the  said  parties  hereto  of  the  second  and  third  parts  have  been 
mainly  induced  to  become  shareholders  in  the  company  upon  the  statements 
and  representations  of  Penman  that  there  are  gold-mines  in  various  parts 
of  the  United  States  of  America,  which  may  be  taken,  and  profitably 
♦981  worked,  by  the  company,  and  •that  he  is  competent  and  willing  to 
-I  superintend  and  conduct  the  actual  working  of  the  said  mines  and 
the  general  management  of  the  affairs  of  the  company  in  America,  it  is 
hereby  agreed  between  the  parties  hereto,  and  Penman  doth  hereby  for 
himself,  his  heirs,  executors  and  administrators,  expressly  covenant  with 
the  said  G.  A.  Muskett,  his  executors  and  assigns,  that  he  Penman  will,  as 
soon  as  conveniently  may  be  after  the  execution  of  these  presents,  repair 
to  the  United  States  of  America ;  and  upon  his  arrival  there,  use  his  best 
endeavours  to  discover,  with  as  little  delay  as  possible,  some  situation  eli- 
gible and  advantageous  for  carrying  on  the  operations  of  the  company. 

Secondly.  That  Penman  shall  be  unfettered  in  his  judgment  as  to  the 
locality  or  particular  nature  of  the  situation  to  be  selected  by  him  for  com- 
mencing and  carrying  on  the  operations  of  the  company,  and  to  that  end, 
shall  be  at  liberty  to  engage  one  or  more  situation  or  situations  containing 
sold-mines,  either  opened  or  unopened,  and  either  to  make  arrangements 
for  the  entire  working  of  the  said  mines,  or  only  for  the  smelting  and  re- 
duction of  the  ore,  the  main  object  of  the  company  being  the  obtaining  and 
sale  of  gold  ore ;  and  it  being  expressly  agreed  by  the  parties  hereto  of  the 
second  and  third  parts,  that  it  shall  be  left  to  the  discretion  and  judgment 
of  Penman  to  advance  and  effectuate  such  object  in  such  manner,  and  in 
all  respects,  as  he  shall  think  most  advisable.  Provided  nevertheless,  that 
it  shall  be  lawful  for  the  shareholders  at  any  half-yearly,  or  special,  meet- 
ing, to  be  held  in  manner  hereinafter  directed,  to  prescribe  all  such  direc- 
tions and  regulations  as  to  the  working  of  any  mines  to  be  taken  by 
Penman,  and  the  management  by  him  of  the  affairs  of  the  company  in 
America,  as  they  shaU,  from  time  to  time,  resolve  and  agree  upon ;  and 
*991  w^^^^  directions  and  regulations,  *when  duly  made  and  forwarded 
-'     to  Penman,  he  shall  observe,  conform  to,  and  be  bound  by. 

Thirdly.  That  Penman  shall  be  at  liberty  to  contract  for  the  occupation 
of  any  situation  for  the  purposes  of  such  company,  for  such  period  as,  in  his 
judgment,  shall  be  sufficient  to  try  the  eli^bility  diereof ;  and  the  terms  of 
such  contract  shall  be  left  entirely  to  his  discretion,  except  that  he  shall 
not  be  at  liberty  to  make  any  contract  for  the  absolute  purchase  of  any 
situation  without  the  express  authority  of  the  shareholders,  to  be  given  at  a 
half-yearly  meeting  to  be  held  for  that  purpose  in  manner  hereinafter 
directed. 

Fourthly.  That  in  case  any  directions  oi  instructions  shall  at  any  time  be 
given  to  Penman  as  to  making  any  further  contracts  for  the  occupation  or 
purchase  of  mines  in  pursuance  of  the  provisions  in  that  behalf  hereinafter 
contained,  Penman  shall,  in  all  things,  observe  such  directions  and  instruc- 
tions and  immediately  use  his  best  endeavours  to  do,  or  procure  to  be  done, 
every  act  necessary  to  the  perfect  completion  of  such  contracts  respectively, 
according  to  the  laws  and  municipal  regulations  of  the  particular  state  o* 
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teiritory  m  which  the  subject  matter  of  such  contracts  respectively  shall  be 
otuate. 

Fifthly.  That  in  case  any  lands  shall  at  any  time  be  purchased  by  Pen- 
man on  behalf  of  the  company;  in  pursuance  of  directions  or  instructions 
for  that  purpose  as  aforesaid,  ^n(^,the  laws  or  municipal  regulations  of  the 
particular  state  or  teiritory  in  uiich*  such  lands  shall  be  situate,  shall  pre- 
vent or  forbid  the  conveyance '  of '  i^ch  lands  being  taken  or  held  in  the 
name  of  the  companV)  such  conve^^oe  shall  be  made  to  Penman,  but 
nevertheless  to  be  held  by  him  his  heirsi^'d  assigns  in  trust  for  the  company. 

Sixthly.  That  when  and  so  soon  as  PehiinstP  shall  have  arranged  for  the 
occupation  of  any  situation  or  ^situations' forrooinmencine  the  ope-  r«iQQ 
rations  of  the  <;ompany,.he  shall  hire  all  such'^rbnen  and  servants,  ^ 
and  provide  sdl  such  machines,  implements  khd  stores,  and  do  all  such 
other  acts  whatsoever,  as  may  be  necessary  or  pro{^r  for  commencing  such 
operations  as  speedily  and  efficiently  as  possible.    *  .**J.: ". 

Seventhly.  That  when  and  as  soon  as  Penman  skair.h'ave  entered  into 
such  contract  for  occupation  as  aforesaid,  he  shall  draTv^'up^a  report  con- 
taining an  accurate  and  detailed  description  of  the  premise' to  li<<><^<^upied, 
and  their  probable  means  of  profit  and  advantage  to  the'ctlml^uiy,  and 
transmit  such  report,  together  with  a  copy  of  such  contract,  fo^&e*trustee 
and  treasurer  of  the  company  for  the  time  being. 

Fifteenthly.  That  for  the  purpose  of  enabling  Penman  to  commence  the 
operations  of  the  company,  the  trustee  and  treasurer  thereof  may  forthwith 
advance  to  Penman  any  sum  not  exceeding  600/. :  and,  in  order  to  carry  on 
such  operations.  Penman  may  be  at  liberty  to  draw  upon  the  trustee  and  trea* 
surer  thereof  ^  by  bills  at  not  less  than  sixty  days'  sieht,  for  such  sums  as  he  shall 
from  time  to  time  require;  and  the  amount  of  such  bills  shall  be  applied  by  Pen- 
man in  payment  of  die  expenses  of  promoting  the  operations  of  the  company. 

39.  That  Muskett  shall  be  the  present  trustee  and  treasurer  of  the  com- 
pany, and  shall  be  bound  by  the  rules,  regulations  and  provisions  next  herein- 
ui>er  contained,  one  of  which  was,  that  the  said  trustee  and  treasurer  shall  apply 
the  moneys  from  time  to  time  in  his  hands  belonging  to  the  company  in  pay- 
ment of  such  bills  or  drafts  as  the  superintendent,  in  pursuance  of  the  powers 
and  provisions  hereinbefore  in  that  behalf  contained,  shall  draw  upon  him. 

45.  The  fourteen  days'  notice  of  the  time  and  place  of  holding  all  meet- 
ings of  shareholders,  as  well  half-yearly  as  special,  shall  be  given  by  a 
circular,  to  be  sent  to  each  *shareholder  of  the  company  at  his  place  r#|Q| 
of  residence  as  entered  in  the  "  Share  Register  Book ;"  such  circular,  ^ 
as  to  half-yearly  meetings,  to  be  signed  and  sent  by  the  trustee  and  treasurer 
of  the  company  for  the  time  bemg ;  and  such  circular,  as  to  special  meetings, 
to  be  signed  and  sent  by  the  party  or  parties  respectively  calling  the  same, 
and  to  state  the  particular  business  to  be  taken  into  consideration  tliereat. 

52.  That  any  shareholder  may  vote  by  proxy,  such  proxy  to  be  in  writing 
held  by  ^ome  other  shareholder^  except  in  the  case  of  the  superintendent, 
whose  proxy  may  be  held  by  a  stran^r. 

54.  That  all  questions  and  resolutions  shall  be  decided  at  the  meetings, 
as  well  half-yearly  as  special,  by  the  majority  of  the  votes  of  shareholders 
appearing  in  person  or  by  proxy. 

55.  That  at  the  special  meetings  of  the  shareholders  no  other  business 
shall  be  discussed  and  resolved  upon  besides  the  particular  matters  of  busi- 
ness stated  in  the  circulars  calling  the  same. 

57.  That  the  shareholders  of  the  company  may,  at  any  time,  and  from 
lime  to  time  as  often  as  they  shall  think  proper,  by  resolutions  to  be  passed 
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at  special  meetings,  to  be  duly  held  and  convened  for  that  purpose,  accord- 
ing to  the  regulations  hereinbefore  contained,  alter  and  vary  the  regulations 
of  the  company  and  the  rights  and  interests  of  the  shareholders  therein,  and 
prescribe  and  establish  any  new  or  other  nfiode.of  management  of  the  adSairs 
of  the  company  as  they  shall  from  time  t6  timfe  think  proper  or  expedient; 
and  Such  new  or  altered  rules,  regulations  *and  provisions,  shall,  so  long  as 
they  remain  in  force,  be  as  binding  .upon  all  the  shareholders  as  thou^  all 
nad  concurred  dierein,  or  the  same«]|)&d  been  introduced  into,  and  formed 
part  of,  these  presents. 

59.  That  an  absolute  and  Entire  dissolution  of  the  company  may  take 
♦1021  Pl^^^  '^y  *  resolutipilo^the  majority  *of  the  shareholders  present  at 
^  three  successive  ine<:ting8,  to  be  held  for  that  purpose,  the  last  of 
which  meetings  shalh appoint  three  of  the  shareholders,  of  whom  the  trustee 
and  treasurer  for  the  tnne  bein^  shall  be  one,  for  the  purpose  of  carrying 
such  dissolution  .itAb.  effect,  and  the  aflairs  of  the  company  shall  be  there- 
upon wound  u^^'^asid  the  assets  of  the  company,  after  satisfying  their  debts 
and  Uabilities,  shall  be  divided  among  the  shareholders  in  proportion  to 
their  shar^s^'und  any  special  meeting  of  the  shareholders  duly  convened  for 
that  purpb&E<f  may  declare  the  accounts  of  the  company  finally  closed,  and 
the  assets  .fully  administered,  and  the  superintendent,  trustee  and  treasurer, 
and  all  other  parties  released  and  discharged  from  all  future  liabilities  and 
engagements,  actions,  suits,  claims  and  demands  under  or  by  virtue,  or  in 
consequence,  of  the  deed,  or  of  any  other  deed  or  engagement  entered  into 
by  them  in  connection  with,  or  reference  to,  the  a&irs  of  the  company ; 
and  that  the  superintendent,  trustee  and  treasurer,  and  all  other  parties, 
shall  be  released  and  discharged  according  to  such  resolution,  and  on  the 
terms  and  under  the  modifications  thereof. 

On  the  29th  of  September,  1834,  the  defendant  Henry  Blundell  and  two 
others  were  appointed  trustees  and  treasurers  instead  of  Muskett. 

The  several  defendants  attended  several  meetings,  and  otherwise  took 
part  in  the  proceedings  of  the  companv,  with  the  exception  of  J.  L.  Hea- 
thorn.  The  only  evidence  to  connect  him  with  the  undertaking  was  that, 
on  the  17th  of  December,  1835,  he  attended  a  special  meeting  of  the  asso- 
ciation. It  was  not  shown  whedier  a  sufficient  number  of  shareholders  was 
present,  without  reckoning  J.  L.  Heathom,  to  transact  the  business  for  which 
they  were  convened.  At  this  meeting,  the  following  resolution  was  passed : — 

.jQg,  •ITth  of  December,  1835. 

^ngl(h^mencan  Gold-Mining  Association. 

"  At  a  special  meeting  of  this  Association,  held  this  day  at,  &c.  in  Lon- 
don, in  pursuance  of  a  circular,  dated  1st  of  December,  1835. 


Present. 

Shorn. 

Proxies. 

Sham, 

Henry  Blundell 

.     26 

David  Wilson 

.      6 

James  Magnus    . 

47 

Heniy  Heathom 
Israel  Isaacs 

5 

William  Smith 

.     10 

5 

John  Tait 

6 

Joseph  Blundell  . 

12 

Solomon  Cohen 

7 

George  D.  Longstaff 

.       7 

Abraham  Hort     . 

11 

Samuel  Magnus 
Joseph  L.  Heathom,    . 

6 

1 

Leopold  Neumagen, 

.       1 

Abraham  Harris  . 

2 

<'  Henry  Blundell,  Esq.  in  the  chair. 
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"  Tlie  circular  convenmg  this  meeting,  and  the  correspondence  of  Mr. 
Penman,  and  letters  from  Dr.  £.  S.  Blundell,  and  Messrs.  Samuel  Hicks 
and  Sons  &  Co.,  having  been  read, 

"  It  was  unanimously  resolved — 

"  That  the  contract  entered  into  by  the  directors  for  the  sale  of  the  Hen- 
derson mine  and  saw  mill  to  Mr.  Harrison  and  others,  be  confirmed. 

"  That  in  case  the  directors  shall  not  be  able  to  effect  the  sale  of  the 
Alexander  mine  in  the  course  of  the  present  week,  they  be  authorized  to 
sell  any  number  of  new  or  additional  shares,  not  exceeding  100,  as  may 
be  necessaiy  for  enabling  them  to  repay  their  respective  advances,  and  to 
pay  the  bills  drawn  by  Mr.  Penman  upon  Mr.  Blundell. 

^^  That  Mr.  Penman  having  failed  to  make  the  monthly  reports  to  the 
directors,  as  provided  by  the  deed  of  settlement,  and  having,  on  the  29th 
of  June  last,  written  *to  Mr.  Magnus,  as  one  of  the  directors  of  the  r#jQ4 
company,  that  he  had  then  drawn  on  Mr.  Blundell,  in  favour  of  ■- 
Mr.  H.  W.  Olcott,  on  account  of  the  company,  bills  to  the  amount  of 
3500/. ;  whereas  he  had  given  to  Mr.  Olcott  such  bills  to  the  amount  of 
5500/.,  and  having,  until  they  were  presented  for  acceptance,  wholly  sup- 
pressed the  fact  that  the  additional  bills  of  2000/.  had  been  drawn ;  and 
having,  by  his  said  letters  of  the  29th  of  June  last,  and  another  addressed 
to  Mr.  Magnus  of  the  same  date,  led  the  directors  to  believe  that  3500/. 
would  be  all  he  should  have  occasion  to  draw  on  them  for  on  account  of 
the  company,  and  having  since  drawn  on  Mr.  Blundell,  and  given  to  Mr. 
Olcott,  Messrs.  Hick  and  Sons,  and  Dr.  £.  S.  Blundell,  bills  to  the  extent 
of  9500/. ;  and  having  thereby  drawn  on  Mr.  Blundell,  on  account  of  the 
company,  bills  of  exchange  far  exceeding  the  amount  of  the  subscribed 
capital,  and  also  having  expressed  his  intention  of  withholding  the  com- 
pany's property  unless  an  exorbitantly  large  sum  of  money  shall  be  paid  to 
him, — me  appointment  of  Mr.  Penman  as  a  director,  and  superintendent, 
are  hereby  revoked,  &c." 

At  a  special  meeting  of  the  association  held  on  the  9th  of  April,  1836, 
which  was  attended  by  all  the  defendants,  except  J.  L.  Heathorn,  Isaacs 
and  Harris,  a  report  of  the  directors,  dated  the  same  day,  was  received, 
read  and  entered  on  the  minutes.     The  report  stated  that 

"  At  the  December  meeting  100  new  shares  were  created,  the  sale  of 
which  the  directors  hoped  would  enable  them  to  meet  all  the  exigencies  of 
the  company."  "  Of  these  shares  sixty  were  offered  to  S.,  F.,  and  H.;  (the 
plaintifis)  but  tfapse  gentlemen  at  that  time  refused  to  make  an  absolute 

Eurchase  of  them,  and  they  proposed  to  retire,  for  the  honour  of  the  drawer, 
ills  then  outstanding  drawn  by  Penman  on  Mr.  H.  Blundell  to  an  amount 
not  exceeding  6000/.,  the  directors  and  shareholders  being  made  jointly 
and  individually  responsible  *for  their  reimbursement,  with  mterest,  r#iQ5 
and  all  costs  attending  such  bills,  at  any  time  after  the  1st  of  Octo-  ^ 
ber  next,  unless  they  should  make  their  election  to  accept  of  shares  at  par 
in  lieu  of  being  repaid  in  money." 

**  With  the  sanguine  picture  before  them  of  the  company's  prospects 
which  Penman  had  drawn,  and  which  would  have  been  destroyed  if  the 
bills  in  question  had  been  returned  to  America  protested,  the  directors  dia 
not  hesitate,  on  behalf  of  the  company,  to  give  the  undertaking  required  by 
S.,  F.,  and  H.,  who,  accordingly,  retired  bills  to  the  amount  of  5500/. ;  and 
*he  time  is  now  at  hand  when  they  are  to  exercise  their  option ;  and  this 
forms  one  of  the  large  items  of  debt  which  it  is  necessary  to  be  prepared  to 
repay." 
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A  verdict  was  taken  for  the  plaintifis,  subject  to  the  questions,  wnether 
J.  L.  Heathom  was  a  shareholder  and  propnetor  at  the  time  the  contract 
was  entered  into  with  the  plaintifis— whether  it  was  made  with  his  author- 
ity— and  whether  the  association  was  illegal ;  with  power  to  the  court  to 
draw  inferences  as  a  jury. 

In  the  following  term,  rules  were  obtained  on  these  points  by  Sir  W.  W. 
Folleity  S.  G.,  on  behalf  of  the  defendant  J.  L.  Heathom;  and  by  Kelly, 
on  behalf  of  the  defendant  Tait.     Against  these  rules 

Sir  T,  Wilde,  Serjt.,  showed  cause  in  Trinity  term,  1842.  J.  L.  Heathom 
was  properly  made  a  co-defendant.  He  was  present  at  the  meeting  of 
shareholders  at  which  the  liability  of  the  shareholders  to  pay  the  bills  in 

Juestion  was  distinctly  recognised.  [Cresswell,  J.  Was  diere  any  evi- 
ence  that  the  statement — which  appears  on  the  minutes— that  J.  L. 
Heathorn  was  a  shareholder,  was  read  at  the  meeting?]  There  was  not. 
But  it  must  be  understood  that  the  minutes  were  taken  down  in  the  usual 
*  1  ogi  ^^y •  T^^^  ^^  ^  meeting,  not  for  the  purpose  of  considering  * wheth- 
-^  er  a  company  should  fa^  formed,  but  ^'  a  special  meeting "  of  an 
existing  company,  held  ^^  in  pursuance  of  a  circular  dated,"  &c.  It  has 
been  suggested  that  the  meeting  was  not  regularly  called,  but  whether  that 
be  so  or  not  J.  L.  Heathom  attended.  [Tindal,  C.  J.  Was  the  meeting 
held  at  the  office  of  the  company  in  Copthall  court,  or  at  the  office  of  the 
solicitor  ?]  It  was  at  the  office  of  the  solicitor.  [Tindal,  C.  J.  That 
makes  it  stronger.]  The  parties  met  only  to  discuss  the  existing  state  of 
afiairs.  No  shares  were  afterwards  issued.  The  question  is,  not  whether 
it  was  not  open  to  J.  L.  Heathom  to  explain  all  tiiis,  but  whether,  unex- 
plained, it  was'not  sufficient  primA  facte  evidence  of  his  being  an  assenting 
party,  and  what  inference  a  jury  would  be  justified  in  drawing  from  the 
evidence.  As  Penman  was  the  only  party  allowed  to  attend  by  a  proxy, 
not  being  a  member  of  the  association,  J.  L.  H.  could  only  have  attended 
as  a  member,  a  character  which  he  could  not  afterwards  repudiate ;  Shef^ 
field,  4rc.,  4rc.  Railway  Company  v.  Woodcock,  7  M.  &  W.  674.  Being 
present,  the  presumption  is  that  every  thing  was  done  which  would  be  ne- 
cessary to  render  the  proceedings  of  the  meeting  efiectual.  J.  L.  H. 
claims  to  be  a  partner,  he  is  acknowledged  to  be  a  partner,  and  he  acts  as 
a  partner.  In  taking  the  present  objection,  J.  L.  H.,  in  efiect,  says,  ^^  I 
will  not  show  you  what,  but  I  ask  you  to  assume  that  something  has  been 
omitted  which  ought  to  have  been  done  to  constitute  me  a  partner.'* 

The  next  question  is,  whether  the  association  vras  illega}.  This  objection 
is  not  very  creditable  to  the  commerce  of  the  country.  This  was  a  hand 
fide  investment  of  actual  capital,  not  a  bubble  scheme  holding  out  that 
only  small  sums  are  to  be  advanced.  There  can  be  no  objection  to  sending 
*1071  %^^^^  ^^  ^^^^  ^^^  ^^^  mines.  There  *has  been  no  publication  for 
J  the  purpose  of  creating  a  delusion.  The  object  of  the  association 
involved  nothing  injurious  to  the  people  of  this  country.  No  attempt  was 
shown  to  bring  in  unwary  persons  by  false  and  delusive  statements.  If 
any  delusion  had  been  practised,  the  defendant  had  the  full  means  of  show- 
ing it.  None  of  the  characteristics  of  a  bubble  concern  are  to  be  found. 
[1  iNDAL,  C.  J.  As  far  as  it  appears  the  bills  were  drawn  as  a  regular  mer- 
cantile transaction.  Maule,  J.,  referred  to  Ex  parte  Bolitho,  Buck,  100. 
Cresswell,  J.  Is  there  any  alle^tion  m  the  pleas  that  the  holders  of  the 
bills  had  notice  of  any  illegality  m  the  transaction  ?]  None.  The  illegalit" 
charged  in  the  plea  is,  the  presuming  to  act  as  a  body  corporate  without 
legal  authority,  &c.    [Tindal,  C.  J.  These  are  words  introduced  by  the 
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bubble  act.  I  am  not  aware  that  presuming  to  act  as  a  body  corporate  'vas 
an  ofience  at  common  law.]  The  acting  here  is  in  a  form  which  would 
not  bind  a  corporation.  The  bills  in  question  were  drawn  upon  three  in- 
dividual directors  by  name,  lliere  is  nothing  illegal  in  dividing  a  partner- 
ship into  shares,  or  in  making  the  shares  transferable.  The  provisions  of 
the  bubble  act  are  out  of  the  question.  To  show  illegality  there  must  be 
a  nuisance  to  the  public.  The  mere  power  of  transferring  shares  from  A. 
to  B.  is  not  illegal.  To  make  an  association  illegal  it  must  be  accompanied 
with  delusion.  This  was  a  private  partnership  deed,  not  a  prospectus  held 
out  to  the  public.  It  is  not  something  published  to  get  deposits  and  lay 
hold  of  money.  One  of  the  objections  is,  that  it  is  required  that  certain 
forms  should  be  gone  through.  But  any  such  impediments  to  the  free 
transfer  of  shares  would  have  excluded  this  association  even  *from  rm^Qo 
the  operation  of  the  bubble  act,  supposing  that  statute  not  to  have  ^ 
been  repealed.  The  certificate  is  not  to  discharge  from  liability.  It  would 
only  do  so  after  payment  of  what  was  due  from  the  party  at  the  time  he 
retired  from  the  association,  and  could  therefore  occasion  no  injury  to  the 
public.  The  illegality  of  these  transactions  has  always  consisted  in  statmg 
that  the  party  transferring  his  interest  was  to  be  discharged.  There  is  no 
stipulation  that  the  transferee  shall  be  m  the  same  position  as  the  transferor. 
It  is  not  very  material  to  consider  whether  if  the  agreement  was  illegal  the 
defendant  had  notice  of  it.  The  last  stipulation  of  the  deed,  the  fifty-ninth 
article,  deserves  particular  attention.  It  appears  to  have  been  misunder- 
stood. There  is  no  ground  for  saying  that  the  effect  of  this  clause  is  to 
dischaij?e  the  partners,  as  a^inst  the  public,  though,  in  the  case  of  Blun- 
dell  V.  mnsor^  8  Sim.  601,  in  the  Chancery  Reports,  8  Sim.  610,  this  clause 
is  printed  in  italics.  Among  other  objections  which  were  raised,  an  objec- 
tion was  taken  as  to  the  illegality  of  the  company.  In  his  judgment,  Shad- 
well,  vice-chancellor,  says,  (8  Sim.  611,)  "I  cannot  but  think  that  the 
deed  of  November,  1833,  by  which  the  company  was  established,  is,  on 
the  fece  ofit,  illegal.  It  proposes  that  certain  persons  should  become  part- 
ners for  thefancipd  purpose  of  working  gold-mines  in  North  America ;  and 
it  provides  that  the  parties  to  the  deed  of  the  first,  second,  and  third  parts, 
and  all  persons  who  should  become  subscribers  to  or  interested  in  the  capi- 
tal of  the  company,  should,  so  long  as  they  possessed  any  share  of  ihe 
capital,  be  and  continue  a  company  or  partnership  under  the  name  of  the 
Anglo-American  Gold-Mining  Association.  It  then  provides  that,  in  the 
first  instance,  the  shares  should  not  exceed  sixty ;  but,  in  the  subsequent 
part  of  the  instrument,  the  shareholders  are  *empowered  to  increase  r«i  ng 
the  number  of  shares  to  an  unlimited  extent ;  and  a  great  number  ^ 
of  additional  shares  have  been,  in  fact,  created.  The  deed  also  provides 
that  the  shares,  as  well  original  as  additional,  may  be  assigned  or  disposed 
of  by  deed  or  will,  to  any  person  or  persons,  at  Ae  discretion  of  the  hold- 
ers. The  fair  inference  to  be  drawn  from  the  provisions  of  this  deed  is, 
that  certain  persons  were  to  form  a  company,  which  might  be  increased  to 
aa  unlimited  extent,  and  that  the  shareholders  were  to  have  the  power  of 
transferring  their  shares  to  whomsoever  they  pleased,  without  any  sort  of  con- 
trol. The  deedy  therefore^  necessarily  represents  that  ilte  persons  who  should 
assign  their  shares^  would  get  rid  of  all  the  liabilities  attached  to  them;  and 
thai  the  persons  who  should  take  their  shares^  would  take  them  just  as  the 
assignors  held  them.  It  is  clear,  however,  that  this  could  not  be  done.  In 
my  opinion,  therefore,  the  deed  held  out  to  the  public,  as  an  inducement  to 
them  to  become  partners  in  the  working  of  these  imaginary  gold-mines,  a 
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false  and  fraudulent  representation  that  they  might  continue  partners  in  the 
undertaking  iust  as  long  as  they  pleased,  and  then  get  rid  of  all  the  liability 
that  they  had  incurred,  by  transferring  their  share  to  some  other  person," 
8  Sim,  610.  Was  it  ever  heard  that  a  partnership  deed  is  to  be  considered 
as  a  matter  held  out  to  the  public  ?  It  was  not,  as  alleged  in  the  judgment, 
determined  that  they  should  sell  single  shares.  It  is  difficult  to  see  how 
die  vice-chancellor  could  possibly  have  arrived  at  the  conclusion  to  which 
he  came.  There  was  not  a  tittle  of  evidence  to  show  that  the  plaintiffs  had 
notice  of  the  supposed  illegality.  ITie  judge  misapprehended  the  contents 
of  the  deed,  and  the  effect  of  the  &cts  stated  as  to  the  proceedings  of  the 
*  11 01  s^ociation.  He  professes  to  found  his  decision  *upon  the  judgment 
^  J  of  this  court  in  Duvergier  v.  Fellowes,  2  Bingh.  248,  2  M.  &  P.  384 ; 
which,  if  properly  considered,  affords  no  ground  for  such  decision.  In  that 
case  a  bond  had  been  given  to  the  plaintiff,  conditioned  for  the  payment 
to  the  plaintiff  of  100,000/.,  upon  his  forming  a  company  for  the  carrying 
on  of  a  distillery  according  to  a  process  for  which  a  patent  had  been  taken 
out,  and  obtaining  purchasers  for  9000  shares.  The  plea  was,  that  the 
patent  contained  a  proviso  for  making  it  void  in  case  the  patentee  should 
transfer  the  benefit  thereof  to  more  than  five  persons,  and  that,  at  the  time 
of  the  making  of  the  bond,  it  was  intended  that  the  company  should  con- 
sist of  more  than  five  persons,  and  that  it  should  be  formed  for  the  purpose 
of  using  the  privileges  of  the  patent,  and  of  acting  as  a  corporate  bodv,  and 
dividing  the  benefit  of  the  patent  into  10,000  shares,  to  be  transferable  and 
assignable,  without  any  charter  from  the  king;  and  that  it  was  illegally 
agreed  between  the  plamtiff  and  the  defendant  that  the  plaintiff  should  form 
the  company  for  such  purposes.  That  plea  was,  on  demurrer,  held  to  be 
good,  and  an  answer  to  the  action.  Best,  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  says,  (2  Bingh.  266,  2  M.  &  P.  412,)  "  T^e  seventh 
plea  states,  and  the  demurrer  admits,  that  the  plamtiff  and  defendant  in- 
tended that  the  company  which  the  plaintiff  undertook  to  form,^  should  act 
as  a  corporate  body  without  any  charter  from  the  king;  that  the  benefit  of 
the  letters  patent  was  to  be  enjoyed  by  this  pretended  corporate  body ;  and 
that  the  capital  of  their  body  was  to  be  divided  into  ten  thousand  shares^ 
which  were  to  be  transferable  and  assignable.  It  has  been  said  at  the  bar, 
that  the  parties  may  have  intended  to  obtain  an  act  of  parliament  in  order 
to  give  the  body  a  legal  existence ;  but  nothing  of  this  mtention  appears 
•1111  ^"  *^^  record.  It  has  been  further  *said,  that  the  defendant  should 
^  have  shown  how  the  parties  intended  to  act  as  a  corporation.  If 
this  is  not  correctly  pleaded,  advantage  should  have  been  taken  of  the  tech- 
nical defect  by  special  demurrer.  K  what  they  intended  to  do  would  not 
have  been  acting  as  a  corporation,  the  plaintiff  should  have  traversed  the 
plea ;" — which  here,  the  plaintiffs  have  done. — "  By  demurring  generally 
he  has  confessed  himself  guilty  of  intending  to  form  a  company  that  was 
to  act  as  a  corporation.  But  the  shares  were  to  be  transferable.  There 
can  be  no  transferable  shares  of  any  stock  except  the  stock  of  corporation!!, 
or  of  ioint-stock  companies  created  by  act  of  parliament.  When  it  is  said 
that  the  shares  were  to  be  transferable,  that  must  mean  that  the  assignee 
was  to  be  placed  in  the  precise  situation  that  the  assignor  stood  in  before 
the  assignment ;  that  the  assi^ee  was  to  have  all  the  rights  of  the  assignor 
and  to  take  upon  all  his  liability.  Now  the  assignee  can  join  in  no  action 
for  a  cause  of  action  that  accrued  before  the  assignment ;  such  rights  of 
action  must  still  remain  in  the  assignor,  who,  notwithstanding  he  has  retired 
from  the  company,  will  yet  remain  liable  for  every  debt  contracted  by  tlie 
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company  before  he  ceased  to  be  a  member.  Indeed,  the  members  of  cor- 
porations cannot  assigp  their  interest,  and  force  their  assignees  int<^  the  cor- 
poration, without  the  authority  of  an  act  of  parliament.  Such  authority  is 
expressly  given  by  the  oank  acts,  the  South  Sea  acts,  and  the  other  statutes 
creating  companies  that  possessed  s*tock  which  it  was  deemed  proper  to  render 
transferable.  The  pretending  to  be  possessed  of  transferable  stock,  is  pre- 
tending to  act  as  a  corporation,  and  pretending  to  possess  a  privilege  which 
does  not  belong  to  many  corporations.  But  this  is  put  only  as  one  of  the 
proofs  of  the  intention  of  the  projectors  of  this  company  that  it  should  act 
as  a  corporation.  It  is  not  necessary  on  •these  pleadings  to  decide  r#||o 
whether  the  forming  a  company  with  such  shares,  is  of  itself,  with-  ^ 
out  other  circumstances,  pretending  to  act  as  a  corporation ;  because  it  is, 
by  the  pleadings,  distinctly  admitted  that  the  plaintiff  and  defendant  in- 
iended  that  the  company  should  act  as  a  corporation,^^ 

In  the  King's  Bench,  and  also  in  the  House  of  Lords,  the  judgment  of 
this  court  was  affirmed  solely  on  the  ground  that  the  plea  showed,  and  the 
demiirrer  admitted,  that  the  company  had  been  formed  for  the  purpose  of 
dividing  the  benefit  of  the  patent  amongst  a  greater  number  of  persons 
than  the  patent  authorized.  That  case  was  ve^  different  from  the  present. 
There,  the  decision  proceeded  upon  an  admission  of  those  very  fects  which 
are  here  denied  and  disproved.  The  decision  in  Duvergier  v.  Fellowes  has 
therefore  really  nothing  to  do  with  the  present  question.  Whether  the  set- 
ting out  of  a  fact,  and  alleging  that  fact  to  be  illegal,  is  sufficient  to  stamp 
such  feet  witli  the  character  of  illegality,  where  the  truth  of  the  plea,  if  suf- 
ficient, is  admitted  by  the  demurrer,  is  quite  another  question.  Josephs  v. 
Pebrefj  3  B.  &  C.  639,  5  D.  &  R.  542,  was  decided  upon  the  express 
provisions  of  the  bubble  act,  a  few  months  before  that  act  was  repealed ; 
and  the  only  question  was,  whether  that  case  came  within  the  act.  ITie 
argument  was  very  short.  The  counsel  for  the  defendant  were  stopped. 
Abbott,  C.  J.,  says,  (3  B.  &  C.  641,)  "  If  the  projectors,  before  the  asso- 
ciation has  been  sanctioned  either  by  an  act  of  the  legislature  or  by  a  royal 
charter,  make  shares  in  the  concern  transferable  without  any  restriction,  at 
the  mere  will  of  the  holder,  and  provide  that  the  purchasers  shall  render 
themselves  liable  to  regulations  to  be  framed  by  certain  persons  styling 
themselves  a  committee  of  management  or  directors,  then  the  association 
^assume  an  unlawful  shape.  The  words  of  the  6  G.  1,  c.  18,  are  r#iiQ 
large  and  comprehensive^  although  not  altogether  free  from  obscuri-  ^ 
ty."  This  judgment  therefore  proceeds  solely  on  that  act ;  and  the  circum- 
stances which  gave  rise  to  the  passing  of  the  act,  were  particularly  referred 
to.  In  The  King  v.  Dodd^  9  East,  516,  Lord  Ellenborough  says,  "  In- 
dependently of  the  general  tendency  of  schemes  of  the  nature  of  the  pro- 
ject now  before  us,  to  occasion  prejudice  to  the  public,  there  is  besides  in 
this  prospectus  a  prominent  feature  of  mischief;  for  it  therein  appears  to  be 
held  out  that  no  person  is  to  be  held  accountable  beyond  the  amount  of 
the  share  for  which  he  shall  subscribe,  the  conditions  of  which  are  to  be 
included  in  a  deed  of  trust  to  be  enrolled.  But  this  is  a  mischievous  de- 
lusion, calculated  to  ensnare  the  unwary  public.  As  to  the  subscribers 
themselves,  indeed  they  may  stipulate  with  each  other  for  this  contracted 
responsibility ;  but  as  to  the  rest  of  the  world,  it  is  clear  that  each  partner  is 
liable  to  the  whole  amount  of  the  debts  contracted  by  the  partnership." 

The  King  v.  Webbj  14  East,  406,  decided  that  the  mere  power  of  creat- 
ing transferable  shares  did  not  make  the  undertaking  illegal.  That  was 
ilso  a  case  under  the  bubble  act;  and  it  never  occurred  to  the  learned 
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counsel  who  appeared  for  the  prosecution,  to  contend  that  the  defendant 
nad  beep  guilty  of  an  offence  at  common  law.  In  that  case,  where  a  large 
capital  was  to  be  raised  by  numerous  small  subscriptions  in  transferable 
shares,  it  was  held  that  as  the  shares  were  transferable  to  a  limited  extent 
only,  and  not  at  the  unrestricted  option  of  the  holders,  there  was  not  a 
raising  or  a  pretending  to  raise  a  transferable  stock  within  the  meaning  of 
the  act.  In  Walhum  v.  In^ally^  1  Mylne  &  K.  61,  Lord  Brougham,  C, 
speaking  of  companies  havmg  transferable  shares,  says,  ^'  To  hold  such  a 
•1141    ^^"^P^^y  *^®  ^®  illegal  would  be — ^to  say  that  every  joint-stock  com- 

■^  pany,  not  incorporated  by  cliarter  or  act  of  parliament,  is  unlawful, 
and,  indeed,  indictable  as  a  nuisance — -tmd  to  decide  this  for  the  first  time, 
no  authority  of  a  decided  case  being  produced  for  such  a  doctrine."  In 
JVie  London  Grand  Junction  Railway  Company  v.  Freemanj  ante,  vol.  ii. 
p.  606,  2  Scott,  N.  R.  705,  the  court  of  error  appears  to  have  wished  to 
avoid  being  thought  to  adopt  the  decision  in  Josephs  v.  Pehrer^  3  B.  &  C. 
639,  5  D.  &  R.  642 ;  Duvergier  v.  Fellowes,  and  Blundell  v.  Winsor.  In 
JVbckels  V.  Crosby^  3  B.  &  C.  814,  5  D.  &  R.  751,  it  Was  held  that  a  scheme 
for  raisinj?  money  by  small  subscriptions,  to.  be  laid  out  at  interest  for  the 
benefit  of  the  surviving  subscribers,  and  where  transferable  shares  were  to 
be  issued,  was  not  illegal,  even  whilst  the  bubble  act  was  in  operation. 
Here,  there  is  nothing  which  is  hurtful  to  the  public.  There  is  no  seeking 
to  entrap  the  unwary  by  holding  out  delusive  prospects  of  gain.  The  capi- 
tal is  to  be  increased  by  the  creation  of  additional  shares  only  in  the  event 
of  such  capital  becoming  bond  fide  required  by  the  real  money  transactions 
of  the  association. 

This  association  is  in  the  nature  of  an  ordinary  trading  partnership.  The 
authority  which  partners  possess  to  bind  one  another  by  their  contract,  is 
well  expressed  in  Sandilands  v.  Marshy  2  B.  &  Aid.  673.  It  was  there 
held  that  partners  are  bound  by  the  contract  of  a  co-partner,  as  to  the  terms 
on  which  any  business  shall  be  transacted,  although  such  business  be  not 
in  their  usual  course  of  dealing,  provided  tiie  business  be  afterwards  trans- 
acted with  the  knowledge  of  the  other  partners.  The  public  are  not  bound 
to  see  that  each  partner  is  dealing  within  the  terms  of  his  authority :  it  is 
n-  J  e^   sufficient  if  they  see  that  he  is  acting  •in  a  partnership  matter.  ITien, 

J  does  the  contract  declared  upon  in  this  case,  relate  to  a  partnership 
matter.  The  arrangement  for  retiring  these  bills  was  strictly  connected 
with  the  business  of  the  partnership.  The  partners  possessed  the  same  au- 
thority for  sanctioning  this  mode  of  meeting  a  partnership  liability  as  thev 
would  possess  and  exercise  in  the  ordinary  case  of  overdrawmg  theu* 
banker  to  pay  a  partnership  debt.  The  banker  might  recover  from  the 
partnership,  the  amount  of  the  money  so  overdrawn  by  an  individual  part- 
ner. Here,  however,  the  contract  declared  upon  is  one  which  the  directors 
were  specifically  authorized  by  the  shareholders  to  enter  into.  It  was  a 
contract  to  pay  money  to  discharge  a  debt  of  the  company  in  pursuance  of 
a  unanimous  resolution  of  the  shareholders.  It  is  not  material  that,  at  the 
last  meeting,  J.  L.  Heathorn  was  not  present.  The  public,  in  dealing  with 
the  partnerdiip,  are  not  bound  to  know,  whether  a  meeting  of  the  partners 
has  been  properly  convened.  Here,  however,  there  is  nothing  to  show  that 
the  meeting  was  not  regularly  convened.  In  Canaan  v.  Bryce^  3  B.  &  A. 
1 79,  it  was  held  that  money  lent  for  the  express  purpose  of  paying  differ- 
ences on  illegal  stock-jobbing  transactions,  to  which  the  lender  was  no 
party,  could  not  be,  after  repayment,  recovered  back  by  the  borrower,  al- 
though the  money  was  lent  for  the  very  purpose  of  enabling  the  latter  to 
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make  a  payment  which  he  ought  not  to  have  made ;  which  is  not  the  chai> 
acter  of  the  present  case.  If  this  company  was  illegal  the  plaintiff^ s  ri^t 
to  recoTer  would  not  be  impeached.  The  object  of  the  advance  was  to 
enable  the  association  to  pay  aA  honest  debt.  Dickinson  v.  Valpyy  10  B.  & 
C.  128,  5  M.  &  R.  126,  is  inapplicable  to  the  present  case.  There,  the 
question  was  as  to  the  power  of  one  director  to  accept  a  bill  for  himself  and 
his  co-directors,  *so  as  to  make  those  co-directors  liable  upon  the  rmi-ic 
bill.  Here,  the  contract  is,  for  raising  money  to  pay  the  amount  ■- 
of  bills,  upon  which  a  joint  liability  is  admitted  to  have  existed.  Wintle  v. 
Crowther^  1  Tyrwh.  210,  1  Cro.  &  Jenr.  316.  Hawtayne  v.  Bourne^  7  M. 
&  W.  595,  was  the  case  of  an  agent,  not  of  a  partner.  This  is  rather  like 
the  cases  of  Loyd  v.  Freshfieldj  2  C.  &  P.  325,  and  Rothwell  v.  HumphreySy 

1  Esp.  N.  P.  C.  406. 

W.  H,  Watson  on  the  same  side,  llie  question  whether  the  defendant 
Joseph  Lidwill  Heathom  is  to  be  considered  a  partner,  is  one  which  the 
court  will  look  at  as  judges  and  also  as  jurymen.  In  the  former  capacity 
they  wUl  say  whether  there  was  evidence  of  partnership  to  go  to  a  jury. 
This  was  not  a  case  of  a  partnership  to  be  formed.  J.  L.  Heathom  was 
the  only  one  of  the  defendants  who  was  not  shown  to  have  done  all  the 
acts  necessary  for  constituting  the  defendants  partners  inter  se.  With 
regard  to  J.  L.  Heathom,  he  was  shown  to  have  attended  a  meeting  of  the 
shareholders.  Acting  as  a  partner  is,  of  itself  strong  evidence,  to  go  to  a 
jury,  of  his  being  a  partner.  The  meeting  at  whidi  he  attended  was  not  a 
general  meeting,  but  one  convened  for  a  special  purpose.  The  object  for 
which  the  meetmg  was  held  would  therefore  be  well  known  to  him  before 
he  attended  it.  When  there,  he  was  treated  as  a  shareholder.  The  reso- 
lutions were  screed  to  by  every  person  present;  and  those  resolutions 
fomied  the  b^sis  of  the  arrangement  under  which  the  plaintiffs  advanced 
their  money.  It  is  submitted  that  these  facts  were  clearly  evidence  for  a 
junr.  The  solicitor-general  in  moving  upon  this  rule  said  they  were  not, 
and  cited  Fox  v.  C/j^,  6  Bingh.  776,  4  Moo.  &  P.  676,  9  Bmgh.  115, 

2  Moo.  &  Sc.  146. (a)  That  was  a  case  of  a  partnership  *not  then  rtti  17 
fomied ;  and  the  meetings  which  the  party  attended,  were  held  for  ^ 

the  purpose  of  considering  the  propriety  of  forming  the  partnership.  The 
case  of  the  East  India  Shipping  Company  in  the  Exchequer,  post  122, 128, 
will  probably  be  relied  on  by  the  defendants.  But  there,  the  only  evidence 
to  fix  the  ddiandant  as  a  partner  was,  that  he  was  seen  going  into  the  house 
in  which  a  meeting  of  shareholders  was  held.  Lord  Abinger,  C.  B.,  stated 
this  to  be  the  ground  of  the  decision. 

Looking  upon  the  court  as  a  jury,  it  is  to  be  obsered  that  if, J.  L. 
Heathom  was  not  a  shareholder,  he  had  the  fullest  means  of  showing  that 
fact. 

The  question  of  illegality  is  raised  by  the  seventh  plea,  which  states  that 
the  company  was  a  new  and  unlawful  undertaking,  tending  to  the  common 
^evance,  prejudice,  and  inconvenience  of  great  numbers  of  the  liege  sub- 
jects of  this  realm,  in  their  trade  and  commerce,  and  by  the  eighth,  stating 
that  the  company  was  a  company  and  partnership  between  the  defendant 
and  very  many  other  persons  presuming  to  act,  and  acting,  as  if  they  were 
a  corporate  body,  and  pretending  to  raise  a  transferable  and  assignable 
stock,  without  any  act  of  parliament,  Sue.  No  evidence  beyond  the  deed 
itself  was  offered  to  sustain  the  allegation  that  this  company  was  a  common 
nuisance.     There  was  no  going  about  to  weak-minded  persons  to  induce 

(a)  And  see  Bvurne  v.  Frtetky  9  B.  &  C.  693,  4  Mann.  &  Ryl.  512. 
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Aem  to  part  with  their  money.  There  were  mines ;  for  it  appeared  thai 
mines  had  been  sold  by  the  association  to  other  persons.  So  far  from  there 
being  any  ground  for  the  insinuation  that  these  mines  were  merely  imaginary ^ 
it  appears  from  the  proceedings,  that  one  'mine  was  actually  sold  by  the 
company,  and  that  die  directors  were  authorized  to  sell  another.  The 
issuing  of  transferable  shares  by  a  company  is  not  assuming  to  act  as  a  cor- 
*11S1  P^^^*^  body.  The  •shares  in  the  Russell  Institution  are  transferable. 
'  Will  it  be  said  that  that  institution  is  a  common  nuisance,  for  which 
the  shareholders  may  be  indicted  ?  The  vice-chancellor,  in  his  judgment, 
assumes  the  reverse  of  every  thing  which  the  plaintifis  in  this  case  assert 
and  the  defendants  admit.  The  characteristics  of  a  corporation  are  per- 
petual succession,  a  common  seal,  and  the  irresponsibility  of  individual 
members. (a)  How  can  it  be  said  that  this  company  have  held  themselves 
out  as  a  corporation?  Could  the  solicitor-general  file  a  quo  warranto 
information  against  them  for  acting  as  a  corporation  ? 

Penman  had  authority  to  draw  on  the  treasurer  of  the  Anglo-American 
Gold-Mining  Association  for  as  much  money  as  he  might  require.  The 
company  were  to  become  debtors  to  the  persons  who  should  be  the  holders 
of  these  bills.  The  bills  in  question  havmg  been  drawn  and  negotiated  by 
an  authofized  agent  on  behalf  of  the  association,  the  amount  of  the  respon- 
sibility of^the  company  was  not  increased  by  the  bills  being  taken  up  by 
the  plaintifis.  Great  inconvenience  would  have  arisen  to  the  company  from 
these  bills  being  returned ;  whilst  upon  their  being  taken  up  the  extent  of 
their  liability  would  remain  as  before.  Although  the  plaintiffs  have  de- 
clared upon  the  agreement,  the  amount  is  recoverable  as  money  paid  for 
the  defendants'  use.  The  agreement  with  the  plaintiffs  was  ratified  at  the 
meeting  of  the  9th  of  Septeim>er,  1836.  A  ratincation  by  a  majority  of  the 
shareholders  present  would  have  been  sufficient  to  bind  the  association ;  but, 
in  fact,  the  proceedings  of  that  meeting  were  unanimous. 

Montague  Smithy  on  the  same  side.  The  plaintiffs  have  advanced  nearly 
6000/.,  which  has  gone  in  payment  of  bills  drawn  by  Penman  under  an 
•1191  ^^^^"*y  *given  him  by  the  shareholders  in  this  association.  The 
J  minutes  of  the  meeting  at  which  J.  L.  Heathorn  attended  were 
prepared  before  the  meeting  took  place.  When  the  parties  had  met,  the 
names  of  those  who  attended  were  filled  in,  and  the  minutes,  so  completed, 
were  read  to  the  shareholders  present.  The  words  of  the  plea  are  those 
of  the  repealed  statute.  Duvergier  v.  Felhwes  was  upheld  in  the  House 
of  Lords  upon  a  different  point  from  that  in  which  it  had  been  decided  in 
this  court.  The  London  and  Westminster  Bank  and  the  London  Joint 
Stock  Bank  have  transferable  shares,  the  prices  of  which  are  quoted  in 
every  newspaper ;  yet  they  have  experienced  no  attack  from  the  Bank  of 
England,  their  natural  enemy,  although  they  are  not  withm  the  protection 
of  die  7  G.  4,  c.  46.  The  argument  on  the  other  side  must  go  to  this 
length — that  all  the  defendants  are  guilty  of  an  indictable  offence.  There 
is  nothing  in  the  objects  of  this  association,  or  the  manner  in  which  those 
objects  are  carried  out,  which  can  subject  those  who  are  engaged  in  it  to  so 
serious  a  responsibility.  Penman  was  authorized  to  draw  on  Muskett.  It 
may  be  objected  that  the  bills  were  drawn  on  H.  Blundell  alone,  although 
Smith  ana  Magnus  were  ioint-treasurers  with  him,  as  joint-successors  to 
Muskett.  But  the  resolution  of  the  17th  of  December,  1835,  recognised 
the  bills  as  properly  drawn  on  H.  Blundell  alone ;  and  this  was  alluded  to 
in  the  report  at  the  time  when  this  resolution  was  adopted.     If  J.  L.  Hea- 

(a)  Vide  Com.  Dig.  tit.  FrafiehiK$,  (F  10.) 
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diom  was  a  partner,  which  it  is  submitted  he  was  shown  to  be,  he  wa£ 
bound  by  the  proceedings  at  the  last  meeting.  In  Mderson  v.  Clay^ 
1  Stark.  N.  P.  C.  405,  it  was  held  that  in  an  action  a&;ainst  a  member  of  a 
society  established  under  a  deed,  for  goods  supplied  to  the  society^  the 
defendant  might  be  shown  to  be  a  partner  by  evidence  of  his  •having  r#2^20 
acted  as  such,  without  producing  the  partnership  deed.  *• 

.  Sir  W.  W.  FolleU,  S.  G.,  (with  whf)m  were  Richards  and  /.  L,  Adolphus^) 
in  support  of  the  rule  obtained  on  behalf  of  J.  L.  Heathorn.    J.  L.  Hea- 
thorn,  who  was  not  a  party  to  the  agreement,  is  sought  to  be  made  liable 
as  a  partner.     This  action  is,  in  fact,  brought  by  the  other  defendants  for 
the  purpose  of  relieving  themselves  at  the  expense  of  J.  L.  Heathorn. 
(This  was  denied  by  Sir  Thcnnas  Wilde y  Serjt.)    The  illegality  of  this  asso- 
ciation has  been  established  by  the  decision  of  the  vice-chancellor  of  Eng- 
land, upon  a  bill  filed  by  one  of  the  present  defendants.     This  is  an  asso- 
ciation for.  working  mines  in  America,  a  foreign  country ;  a  circumstance 
which  may  be  material  to  be  considered  with  reference  to  the  cases  that 
have  been  decided.    There  are  certain  modes  by  which  parties  may  become 
partners ;  one  is,  by  executing  a  partnership  deed.     Here,  though  a  part- 
nership deed  is  shown  to  have  existed,  it  was  not  executed  by  J.  L.  Hea- 
thorn.    The  question  here  is,  whether  J.  L.  Heathorn  was  an  actual  part- 
ner ;  there  being  no  pretence  for  saying  that  he  held  himself  out  to  the 
public  or  to  the  plaintiffs,  as  a  partner.  [Tindal,  C.  J.  There  was  no  holding 
out  except  the  appearing  at  the  meeting  and  being  registered  as  a  person 
attending  there  as  a  partner.]    It  is  not  shown  that  he  knew  that  he  was  so 
registered.     The  contract  with  the  plaintiffs  was  entered  into  on  the  credit 
of  those  who  were  parties  to  the  deed.    (This  statement  was  denied  by  Sir 
71  WiUe^  Serjt.)    This  is  not  an  ordmary  partnership,  but  a  joint-stock 
company,  with  transferable  shares  for  the  introduction  of  new  partners.    By 
the  fifth  clause  of  the  deed,  supra,  94,  the  shareholders  may  increase   rmi2i 
*the  capital  of  the  company  to  any  amount,  b^  creating  an  addi-   ^ 
tional  number  of  100/.  shares.    The  power  of  domg  this  is  not  even  restricted 
to  the  directors,  but  is  left  to  the  decision  of  a  special  meeting  of  the  share 
holders.    [He  then  called  the  attention  of  the  court  to  the  sixth,  seventh, 
eighth,  ninth  and  tenth  clauses.]    By  the  eleventh  clause  those  persons  only 
can  take  an  interest  in  the  association  whose  names  are  entered  in  the  share 
register-book ;  and  the  thirteenth  provides  that  shares  shall  not  be  divided 
into  fractional  parts.     It  appeared  that  the  shareholders  had  ordered  addi- 
tional shares  to  be  issued.     To  make  J.  L.  Heathorn  a  partner  he  must  be 
either  an  original  subscriber  or  the  holder  of  an  additional  share,  or  an 
assignee  of  shares.    The  court  will  remember  that  the  solicitor  of  the  com- 
pany was  the  principal  witness  for  the  plaintiffs.     The  sixteenth  clause 
requires  that  every  proposal  for  a  transfer  shall  be  laid  before  the  solicitoi 
of  the  company.     And  by  the  nineteenth  section  the  entries  made  by  the 
solicitor  are  to  be  conclusive.     By  the  twentieth  clause  no  person  is  to  be 
entided  to  the  ri^t  and  privilege  of  a  shareholder  of  the  company  or  be 
in  any  way  interested  or  concerned  in  the  management  of  the  affairs  thereof 
in  respect  of  any  share  or  shares,  his  tide  to  which  shall  not  have  been 
entered  in  the  share  register-book.     There  was  no  proof  that  the  name  of 
J.  L.  Heathorn  was  entered  in  the  share  register-book.     He  was  bound  to 
produce  his  title  to  the  solicitor.    There  could  be  no  dispensation  with  the 
terms  of  the  deed  except  with  the  consent  of  every  individual  member  of 
the  association.     It  must  be  taken  that  the  names  of  the  parties  present  at 
flie  meeting  of  the  17th  of  December,  were  not  read  over ;  as  if  they  had 
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it  cannot  be  doubted  that  the  question  would  have  been  put  to  the  witness 
by  the  plaintiff's  counsel  upon  his  exammation  in  chief.  Nor  was  any 
•  1221  fl^^^^^^  P*^*  "P®'^  re-examination  •as  to  the  names  of  the  persons 
J  who  were  there.  We  should  have  objected  to  the  reading  of  the 
names  and  the  number  of  shares  set  opposite  to  those  names,  u  it  had 
appeared  that  the  list  was  meant  to  be  read  as  evidence  to  show  that  J.  L. 
Heathorn  attended  the  meeting  as  a  shareholder.  [Tindal,  C.  J.  In  what 
way  would  you  have  objected  ?  Do  you  say  that  he  was  there  by  acci- 
dent?] There  are  cases  to  show  that  mere  presence  at  such  a  meeting  will 
not  bind  the  person  attending  it  as  a  partner.  The  witness,  who  had  pre- 
viously been  examined  on  b^alf  of  the  plaintifls,  was  hostile  to  the  defend- 
ants. It  would 'have  been  madness  on  their  part  to  cross-examine  such  a 
witness  with  a  view  to  negative  that  which  had  not  been  proved.  The 
witness  was  the  brother  of  a  party  deeply  interested.  No  circular  was 
shown  to  have  been  sent  giving  notice  of  ihe  intended  meeting*  Numer- 
ous meetings  of  the  shareholders  appear  to  have  been  held,  at  only  one  of 
which  J.  L.  Heathorn  was  shown  to  be  present.  This  very  question  has 
been  decided  by  the  Court  of  Exchequer  in  the  case  of  The  East  Indin  Skip^ 
ping  Company  v.  Lord  CharkvUle^  ante,  117,  in  perfect  conformity  with 
prior  decisions.  It  has  been  said  that  some  of  the  cases  in  which  it  has 
been  held  that  presence  of  a  party  at  a  meeting  does  not  show  him  to  be  a 
partner,  were  cases  in  which  the  company  had  not  been  yet  formed.  That 
undoubtedly  must  be  admitted.  Thus,  Dickinson  v.  Valpy  is  not  an  author- 
ity for  the  defendants,  that  presence  at  a  meeting  of  an  existing  company 
would  not  be  sufficient  to  charge  the  party.  But  both  that  case  and  Fox 
V.  Clifton^  ant^,  116,  show  that  the  liability  of  a  member  of  a  joint-stock 
company  cannot  be  established  by  evidence  which  would  be  sufficient  to 
•1231  ^^^'^  *  liability  as  a  member  of  an  ordinary  trading  •partnership. 
'  -I  In  Fox  V.  Clifton  the  evidence  against  the  defendants  was  materially 
strengthened  by  a  variety  of  acts  done  by  them.  It  was  held,  however, 
that  the  question  whether  the  defendants  were  or  were  not  partners  in  the 
particular  concern,  was  not  a  mere  question  of  fact  for  the  discretion  of  the 
jury,  but  one  depending  upon  the  legal  result  of  the  facts  found  by  them ; 
and  it  not  being  diown  Siat  the  defendants  had  held  themselves  out  as  part- 
ners, the  court  decided  that  the  defendants  were  not  liable. 

Supposing  it  to  be  made  out  that  J.  L.  Heathorn  was  a  shareholder,  he 
was  not  bound  by  this  special  contract.  No  authority  was  given  to  pledge 
the  liability  of  the  individual  shareholders.  The  bills  were  drawn  by  Pen- 
man upon  H.  BlundeD.  [Cresswell,  J.  Then  the  question  would  be, 
whether,  abroad.  Penman  was  not  the  compmiy.']  The  effect  of  the  resolu- 
tion is  this — Penman  has  deceived  the  company  and  has  drawn  bills  which 
he  was  not  authorized  to  draw,  and  the  company  authorize  the  creation  of 
new  shares  for  the  purpose  of  taking  up  those  bills.  But  looking  at  the 
deed  the  directors  had  no  power  to  bmd  the  shareholders  by  thus  increasing 
the  amount  of  shares.  If  the  directors  had  any  authority  to  enter  into  this 
contract  on  the  part  of  the  shardiolders,  it  must  have  been  from  some  power 
previously  conferred  upon  them,  or  by  the  recognition  supposed  to  have 
taken  place  at  the  meeting  of  September,  1836,  at  which  J.  L.  Heathorn 
was  not  present.  [Coltman,  J.  Would  not  the  directors  have  had  power, 
under  their  general  authority,  to  pay  these  biUs  if  they  had  had  funds  of 
the  company  in  hand?]  It  is  submitted  that  they  would  clearly  have  had 
no  such  power.  Their  authority  is  by  deed,  and  is  this, — to  apply  the 
moneys  from  time  to  time  in  their  hands  belonging  to  the  company,  in  pay- 
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meat  of  sach  bills  as  Penman,  in  pursuance  of  the  powers  and  provisions 
dierein  in  that  behalf  contained,  should  draw  *upon  them.  The  rm-tnA 
moneys  which  they  are  so  to  apply  are  to  be  moneys  previously  re-  ^ 
ceived  finom  the  shareholders.  Penman  was  not  to  purchase  without  the 
assent,  not  of  the  directors,  but  of  the  shareholders.  The  duties  of  the 
diflerent  officers  are  defined  by  the  deed — those  of  the  trustee  and  treasurer 
by  the  8th  clause.(a)  The  company  would  not  be  bound  by  a  borrowing 
of  money  by  the  directors.  No  power  of  any  kind  is  given  to  the  direct- 
ore.  These  bills  were  drawn  by  Penman  upon  H.  Blundell  in  his  private 
capacity.  [Maule,  J.  The  bills  would  be  more  negotiable  in  America  by 
reason  of  their  being  so  drawn.]  In  an  ordinaiy  partnership  there  is  an 
implied  authority  to  draw  bills.  In  Dickinson  v.  Valpy  the  judgment  of 
Baylet,  J.,  does  not,  as  has  been  supposed,  proceed  upon  the  nature  of 
the  undertaking.  His  words  are,  "  The  only  question  which  could  be  sub- 
mitted to  the  jury  was,  whether  companies  instituted  for  similar  purposes, 
had  constantly  been  in  the  habit  of  drawing  and  accepting  bills,  or  whether 
it  was  absolutely  necessary,  for  the  purpose  of  carrying  on  the  concern, 
that  there  should  have  been  such  a  power."  (6)  The  directors  of  such  a 
company  ought  to  take  care  to  have  ready  money  to  answer  all  demands 
upon  them.  In  Bramah  v.  Roberts,  3  New  Ca.  963,  5  Scott,  192,  it  was 
held  that  one  director  of  a  joint-stock  company  has  no  implied  authority  to 
bind  his  co-directors  or  the  shareholders,  by  accepting  bills  of  exchange. 
If  that  case  be  law,  how  can  these  gentlemen,  having  no  power  to  contract 
on  the  &ce  of  the  deed,  bind  the  shareholders  by  entering  into  the  special 
contract  declared  on?  That  contract  is  indeed  directly  in  the  teeth  of  the 
directions  given  at  the  meeting  of  the  17th  December,  1835. 

•The  directors  ought  to  have  issued  new  shares  and  have  raised  r^^of; 
money  in  the  mode  authorized  by  the  shareholders.  [Maule,  J.  I  L 
rather  think  that  my  impression  at  the  trial  was  that  it  was  a  question  of  fact ; 
but  the  Court  of  Exchequer  appear  to  have  considered  that  such  a  question 
would  be  a  question  of  law.  Coltman,  J.  The  resolution  of  the  17th  Decem- 
ber, 1835,  may  be  an  adoption  of  Penman's  act.  It  points  out  special  modes 
of  raising  money  to  meet  the  bills,  but  does  not  exclude  every  other  mode  of 
providing  for  the  bills.]  In  Ducarrey  v.  Gill,  Mood.  &  Mala.  450,(c^  it  was 
held  that  an  a^ent,  aumorized  to  draw  bills  on  behalf  of  a  joint-stocic  com- 
pany, cannot  bmd  the  shareholders  by  bills  drawn  in  his  own  name,  though 
drawn  and  negotiated  for  the  purposes  of  the  association.  It  has  been  con- 
tended that  the  recognition  of  the  contract  at  the  meeting  of  the  9th  of 
September,  1836,  is  binding.  But  J.  L.  Heathom  was  not  present  at  that 
meeting.  It  was  objected  at  the  trial,  that  no  circular  for  convening  the 
meeting  of  the  9th  September,  1836,  had  ever  been  sent  to  J.  L.  Heamom, 
and  that  therefore  he  was  not  bound  by  any  proceeding  which  took  place 
thereat.  The  deed  contained  no  power  to  enter  into  any  contract  except 
by  the  act  of  the  shareholders  themselves. 

J.  L.  Heathom  was  not  a  shareholder.  If  a  shareholder,  he  was  not  bound 
by  this  contract.  The  question  of  ille^ity  turns  upon  this  particular,  whether 
before  the  passing  of  the  bubble  act  mis  association  would  have  been  illegal. 
That  it  would  have  been  illegal  under  the  statute,  there  can  be  no  doubt. 

(a)  Not  set  out. 

(6)  QiMerc,  whether  such  a  power,  if  not  absolutely  necessary,  would  not  be  implied  in 
a  case  where  the  funds  were  to  be  raised  in  one  country  and  expended  in  another  distant 
country. 

\^  In  that  case  it  was,  however,  ruled  by  Ijord  Tenterden,  C.  J.,  that  the  defendant 
was  liable  as  a  partner,  as  for  money  IttU  to  the  association. 
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J.  L.  Molphus^  on  the  same  side.  It  must  not  be^assumed  that  the  nampf 
•1261  ^^  ^^  parties  present  at  the  meeting  *©£  the  17th  of  December, 
-I  1835,  were  read  over  at  the  same  meeting.  That  is  not  the  usual 
course  pursued  at  public  meetings.  [  WUde^  Serjt.  I  will  put  the  whole 
case  upon  the  fact  of  J.  L.  Heathom  being  a  registered  partner.  This  was 
declined  by  Kelly.]  In  Flemyng  v.  Hector,  2  M.  &  W- 172,  2  Gale,  Exch. 
180,  it  was  held  that  the  members  of  a  club  were  not,  as  such,  liable  for 
work  done  or  goods  supplied  by  order  of  the  committee  for  the  use  of  the 
club,  in  the  absence  of  any  express  authority  conferred  upon  the  committee. 
The  creditor  is  bound  to  inquire  whether  those  with  whom  he  contracts 
have  power  to  bmd  any  others  than  themselves.  Attwood  v.  JMunningSj 
7  B.  &  C.  2*78,  1  Mann.  &  Ryl.  66,  shows  that  it  lies  upon  the  party  con- 
tracting with  those  who  assume  to  possess  a  power  to  bind  others,  to  inquire 
whether  the  power  exists,  and  whether  it  has  been  properly  punsued.  In 
Hawtayne  v.  Bourne,  7  M.  &  W.  595,  it  was  held  that  the  resident  agent 
of  a  mining  company  has  no  implied  authority  to  bind  the  shareholders  by 
borrowing  money  on  their  credit,  for  the  purpose  of  meeting  any  emer- 
gency, however  pressing, — as  the  payment  of  wages  due  to  ls2)ourer8  who 
had  obtained  warrants  to  distrain  upon  the  materials  of  the  mine. 

Kelly,  in  support  of  the  rule  obtained  by  the  defendant  Tait.*  The  ques- 
tion now  for  the  decision  of  the  court  upon  the  defence  of  illegality,  which 
is  not  pleaded  by  the  other  defendants,  is,  not  whether  the  ei^t&  plea  of 
the  defendant  Tait,  suprii,  89,  is  good  or  bad,  but  whether  the  verdict  oug^ht 
to  be  entered  for  the  defendants  upon  the  issue  taken  upon  the  replication 
to  that  plea.  [Tindal,  C.  J.  To  make  out  the  truth  of  this  plea  there 
*1271  ^^^^^  ^^  ^^^  ^^^  ^^^  ^^  ^^^  ^  would  support  an  ^indictment 
-I  for  a  misdemeanor  at  common  law.]  (He  then  adverted  to  the 
sixteenth,  seventeenth,  and  eighteenth  clauses  of  the  deed,  supra,  96.)  The 
judgment  of  the  court  in  Duvergier  v.  Felhtoes  is  strictly  applicable  to  this 
case.  There,  one  of  the  objections  taken  was,  the  power  of  creating  new 
shares.    [Maule,  J.  Is  not  me  creation  of  new  shares  by  subdividing  the 

8 art-ownership  of  a  ship  legal  ?]  That  is  by  act  of  parliament.(a)  [Maule,  J. 
To,  it  is  at  common  law.]  An  interest  in  a  mining  speculation  is,  however, 
very  different  from  a  share  in  a  chattel.  The  contract  in  question  was 
entered  into  without  any  assent  on  the  part  of  the  shareholders,  either  ex- 
pressed or  implied.  [Maule,  J.  What  difference  does  it  make  whether 
the  assent  was  before  or  after  the  arrangement  with  the  plaintifis  for  taking 
up  Penman's  bills  ?]  If  an  unchartered  unincorporated  company  possesses 
these  powers,  where  is  the  necessity  for  the  constant  interference  of  the 
legislature  on  their  behalf?  [Cresswell,  J.  To  enable  them,  where  the 
members  are  numerous,  to  sue  and  be  sued,  without  making  all  the  mem- 
bers parties.  Coltman,  J.  Does  not  the  plea  import  that  the  company 
assumed  to  create  transferable  shares  by  which  the  parties  transferring  their 
interest  to  others  would  be  discharged  from  liability?]  It  imports  that  it 
was  meant  to  give  rights  to  the  assignees  which  the  law  would  not  give 
them.  (He  then  referred  to  the  fifteenth  clause  of  the  deed,  supra,  96.) 
There  was  a  clear  misrepresentation  as  to  the  means  of  obtaining  a  dis- 
charge from  future  liability. 

J.  L.  Heathom  was  not  liable  upon  this  contract ;  and  if  he  was  not,  Tait 

*1281   ^  ^Q^^^d  to  ^  verdict  upon  the  plea  of  non  assumpsit,  which  can  be 

-'   found  for  the  plaintiffs  •only  in  the  event  of  all  the  defendants  bemg 

(a)  The  effect  of  the  navigation  laws  seems  to  be  4o  limit  to  sixty-four  shares,  that 
which  at  common  law  was  divisible  ad  inftniimn. 
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liable  as  joint-contractors,  vide  Porter  v.  Harris^  1  Lev.  63.  Four  dif- 
ferent acts  are  required  by  the  deed  of  settlement  to  he  done  in  order  to 
constitute  a  party  a  shareholder.  Each  of  these  acts  might  have  been 
proved  on  the  part  of  the  plaintiffs,  if  J.  L.  Heathorn  was  a  regularlv  ad- 
mitted ^areholder.  The  East  India  Shipping  Company  v.  Lord  Charleville 
diows  that  attendance  at  a  meeting  even  of  an  existing  company  is  not  suf- 
ficient to  fix  a  person  as  a  shareholder.  [Tindal,  C.  J.  The  present  case 
is  very  different  from  one  where  there  is  a  large  public  body.  Coltman,  J. 
No  objection  was  taken  at  the  trial  to  the  admissibility  in  evidence  of  the 
&ct  that  J.  L.  Heathorn  was  present  at  the  meeting  of  the  9th  of  December, 
1835.]  That  objection  could  not  have  been  taken,  as  the  proceedings  at 
the  meeting  were  evidently  against  the  other  defendants.  [Cresswell,  J. 
Not  more  so  than  as  against  J.  L.  Heathorn,  unless  we  are  to  presume 
that  th^  other  defendants  had  due  notice  of  the  holding  of  the  meeting.] 

Tindal,  C.  J.  We  wish  to  be  furnished  with  copies  of  the  pleadings — 
of  the  deed  of  settlement— of  the  resolutions  of  the  9th  of  December,  1835 
—of  the  agreement  of  the  24th  of  December,  1835 — of  the  proceedings  at 
the  members  of  the  17th  of  September,  1836 — and  of  the  short-hand  writer's 
notes.  *  Cur.  adv,  vult. 

Tindal,  C.  J.,  now  delivered  the  jud^ent  of  the  court. 

This  was  an  action  of  assumpsit  against  Henry  Heathorn  and  twelve 
other  defendants;  and  the  declaration,  in  the  first  count,  stated  that  the 
defendants  were  partners  in  a  company  called  the  Anglo-American 
•Gold-Mining  Association,  and  that  by  an  agreement  in  writing,  r«229 
of  the  24th  of  December,  1835,  purporting  to  be  made  between  ^ 
Henry  Blundell,  one  of  the  defendants,  and  certain  other  persons,  being 
the  agents  of  the  other  defendants,  for  and  on  behalf  of  themselves  and  the 
said  company  of  the  one  part,  and  the  plaintifls  of  the  other  part,  after 
reciting  that  the  members  of  the  company  proposed  to  the  plaintiffs  to  be- 
come ^lareholders  and  directors  in  the  said  company,  and  that  the  plaintifls, 
having  found  that  disputes  were  pending  between  the  said  company  and 
one  John  Penman,  its  late  superintendent  or  agent  in  North  Carolma,  who 
had  drawn  bills  of  exchange  to  a  large  amount  on  the  defendant  Ilenry 
Blundell,  on  account  of  the  company,  declined  to  become  shareholders 
until  they  had  had  an  opportunity  of  ascertaining  the  state  of  the  company 
in  reference  to  the  disputes  so  referred  to ;  but  that  the  directors  and  mem- 
bers of  the  said  company,  being  desirous  that  the  bills  so  drawn  by  J.  Pen- 
man on  H.  Blundell  should  be  taken  up,  for  the  honour  of  the  drawer, 
under  the  guarantee  and  indemnity  of  the  directors  and  of  the  company, 
the  plaintifls  consented  to  take  up  the  said  bills,  to  an  amount  not  exceeding 
6000/.,  upon  the  footing  so  proposed ;  and  that  the  sum  to  be  so  advanced 
by  them,  together  with  such  further  sum,  if  any,  as  should  be  required  to 
make  up  the  said  sum  of  6000/.  should,  in  the  event  of  their  determining 
to  join  the  company,  go  in  payment  of  shares  to  that  amount  to  be  taken  by 
fliem  accordinglv;  and  after  reciting  that  at  a  meeting  of  shareholders,  duly 
held  on  the  17th  of  December,  1835,  it  was  resolved  that  one  hundred 
additional  shares  of  100/.  each,  should  be  created  and  disposed  of  by  the 
directors  for  the  benefit  of  the  company,  and  that  sixty  of  such  shares  had 
been  set  apart  with  a  view  to,  and  m  compliance  with,  the  proposal  before 
mentioned, — ^it  was  witnessed  that  it  was  a^eed  as  follows,  that  is  to  say, 
•that  bills  not  exceeding  6000/.  drawn  by  J.  Penman  on  H.  Blundell  [••^go 
on  account  of  the  company,  should  be  taken  up  by  the  plaintiffs  for  ^ 
the  honour  o^  the  drawer,  and  that  the  plaintifls  ^ould  follow  the  instruc- 
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tions  of  the  company,  or  of  its  agent  or  agents  duly  authorized,  as  to  pro- 
ceeding against  J.  Penman  or  against  the  property  of  the  company,  or 
otherwise,  in  respect  of  the  bills ;  and  that  in  the  event  of  the  bills  not  being 
paid,  and  of  the  plaintifis  not  making  their  election  to  take  the  sixty  shares, 
so  reserved  and  set  apart  for  them,  me  defendants  engaged  and  agreed  for 
the  payment  of  such  bills  or  bill,  with  interest  at  five  per  cent,  on  the 
amount  advanced,  and  all  costs  and  expenses  attending  such  bills,  at  any 
time  after  the  1st  day  of  October  then  next,  on  the  company,  and  the 
directors  having  three  calendar  months  previous  notice  requiring  the  same ; 
and  that  in  case  the  plaintifis,  or  any  of  them,  should,  within  two  months 
after  receiving  from  the  directors  a  communication  of  the  result  of  the  said 
operations  or  diflerences  between  the  company  and  J.  Penman,  and  of  the 
state  of  the  said  company's  affairs,  (and  which  communication  the  said 
directors  were  to  make  in  as  full  and  explicit  a  form,  and  at  a!l^  early  a 
period,  as  should  be  in  their  power,)  or  at  any  earlier  period,  determine  to 
take  the  sixty  shares  so  reserved  and  set  apart,  they  or  he  should  be  at 
liberty  so  to  do ;  and  that  in  that  case  the  money  so  advanced  in  taking  up 
the  bills,  with  such  fiirther  sum,  if  any,  as  should  be  necessary  to  make  up 
the  sum  of  6000/.,  should  go  in  payment  of  such  sixty  shares;  but  that  the 
plaintifis  should  in  that  case  be  entitled  only  to  the  costs  and  expenses  of 
the  bills,  and  not  to  any  interest ;  and  it  was  further  agreed  that,  in  the 
event  of  the  plaintifis,  or  any  of  them,  taking  the  said  sixty  shares,  they  or 
he  should,  if  they  or  he,  at  the  time  of  taking  such  shares,  should  declare 
such  to  be  their  or  his  wish,  be  elected  directors  or  a  director  of  the  com- 
»^o|-|  pany  jointly  with  the  •then  directors.  The  declaration  then  pro- 
•i  ceeded  to  aUege  mutual  promises ;  and  that  the  plaintifis  paid  a 
large  sum,  to  wit,  5500/.  in  taking  up,  for  the  honour  of  the  drawer,  bills 
drawn  by  J.  Penman  on  H.  Blundell  for  and  on  account  of  the  company ; 
which  bills  had  been  dishonoured  and  not  taken  up  by  any  of  the  parties 
thereto ;  that  the  plaintifis  had  always  been  ready  to  follow  the  instructions 
of  the  company  and  their  agents ;  and  that  afterwards,  and  more  than  three 
calendar  months  before  the  commencement  of  this  suit,  they  gave  notice  to 
the  company  and  the  directors,  that  they  declined  to  take  the  said  sixty 
shares,  or  to  become  members  of  the  company,  and  gave  notice  to  the 
company  and  the  directors  to  pay  the  advances,  mterest,  and  expenses;  and 
they  assign,  as  a  breach,  the  nonpayment  thereof.  Counts  for  money  lent, 
money  paid,  and  money  had  and  received,  and  upon  an  account  stated, 
were  added  to  the  special  count. 

ITiree  only  of  the  thirteen  defendants,  viz.  Joseph  L.  Heathorn,  J.  Tait, 
and  G.  A.  Muskett,  appear  before  the  court  upon  the  present  rules ;  which 
were  granted  upon  the  ground  that  Joseph  L.  Heathorn  was  not  a  share- 
holder, and  was  therefore  not  a  party  to  the  promise  stated  in  the  declara- 
tion ;  and  also  that  the  company  was  an  illegal  association ;  and  it  will 
therefore  be  unnecessary  to  advert  to  the  pleadings  of  the  other  defendants. 
The  only  plea  pleaded  by  the  defendant  Muskett,  is  non  assumpsit. 

Joseph  L.  Heathorn  pleaded  ten  pleas,  of  which  the  first,  second,  eighth 
and  ninth  only  are  material  to  the  present  inquiry.  The  first  is  non  assump 
^it.  The  second  traverses  that  the  defendant,  at  the  time  of  making  the 
agreement  in  the  first  count  mentioned,  were  partners  or  shareholders  m  the 
supposed  company  or  association,  modo  etformA.  The  eighth  plea,  which 
•1321  ^  pleaded  to  the  first,  second,  third,  and  last  counts  of  •the  decla- 
-'  ration,  alleges  that  the  company  or  association  in  the  first  count 
mentioned,  was  an  illegal  company,  presuming  to  act  as  a  corporate  body 
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without  any  authority,  and  also  presuming  to  raise,  and  constituted  to  "aise, 
transferable  and  assia;nable  stock  and  capital  to  any  amount,  transferable  at 
the  discretion  of  the  holders,  to  the  common  nuisance  of  the  subjects  of  the 
queen :  and  the  eighth  plea  then  proceeds,  by  proper  allegations,  to  apply 
itself  to  the  second,  third,  and  last  counts  of  the  declaration.  The  ninth 
plea  is  pleaded  to  the  same  counts,  and  is  similar  in  substance  to  the 
eighth,  except  that  it  adds  that,  at  the  time  of  the  formation  of  the  company 
no  gold-mines  had  been  discovered,  and  alleges  that  the  objects  of  the 
company  were  fanciful,  visionary,  and  fraudulent,  tending  to  the  common 
nuisance,  &c.  of  the  queen's  subjects.  To  each  of  these  last  two  pleas  the 
plaintiffs  replied  de  injuria^  &c. 

The  defendant  Tait  pleaded  nine  pleas.  Those  which  are  material  to 
the  present  purpose  are,  the  plea  of  non  assumpsit,  the  traverse  of  the  part- 
nership, the  sixth  plea,  which  alleges  in  substance  that  the  company  was  an 
illegal  company,  presuming  to  act  as  a  corporation,  and  pretendmg  to  raise 
transferable  stock  (which  is  denied  in  the  replication  thereto,)  and  the 
seventh  plea  charging  the  company  to  be  a  common  nuisance  to  the  liege 
subjects  of  the  realm;  which  is  also  denied  in  the  replication. 

Five  of  the  defendants  suffered  judgment  by  default. 

Upon  this  state  of  the  pleadings,  and  on  the  evidence  given  at  the  trial, 
three  questions  arose,  accordmg  to  the  determination  of  which  by  the  court, 
it  was  agreed  that  they  should  direct  in  what  mannqr  the  verdict  should  be 
Altered  on  the  several  issues ;  the  court  being  at  liberty  to  draw  such  infer- 
ences jQrom  the  facts  proved  as  a  juiy  might  ao,  viz.,  nrst,  whether  the  de- 
fendant Joseph  L.  Heathom  was  a  partner  or  shareholder  in  *the  r«|OQ 
company ;  secondly,  whether  admitting  him  to  be  such,  the  defend-  ^ 
ant  H.  Blundell  and  the  other  persons  parties  to  the  agreement  set  out  in 
the  declaration  of  the  first  part,  had  any  authority,  express  or  implied,  to 
enter  into  the  agreement  stated  in  the  declaration  as  agents  on  behalf  of  the 
company ;  and,  thirdly,  whether  the  company  in  question  was  an  illegal 
company. 

Upon  the  first  question  we  think  the  evidence  given  at  the  trial  was  suf- 
ficient for  the  Jury  to  find  the  issues  which  rest  upon  that  question,  in  favour 
of  the  plaintifits. 

The  objection  taken  was,  that  there  was  no  proof  that  the  defendant 
Joseph  L.  Heathom  ever  signed  the  deed,  or  applied  to  have  his  name  in- 
serted in  the  share  register  book,  nor  was  any  transfer,  or  will,  or  any 
register  of  shares,  produced.  And  undoubtedly  there  was  no  such  evidence. 
But  upon  the  evidence  the  question  before  us  is,  whether  the  defendant 
Joseph  L.  Heathom  did  not,  by  his  conduct,  distinctly  admit  himself  to  be 
a  partner  and  shareholder ;  for  if  such  admission  was  proved  before  the 
jury,  no  proof  of  a  formal  title  to  the  shares  was  necessary  for  the  purpose 
of  making  him  liable.  Now  the  evidence  as  to  that  point  was,  that  on  the 
17th  of  December,  1835,  he  attended  a  special  meeting  of  the  Anglo-Amer- 
ican Gold-Mining  Association, — which  had  been  caUed  by  a  circular, — at 
the  o&ce  of  their  solicitors.  In  the  minute  of  that  meeting  the  names  of 
the  several  shareholders  are  inserted,  with  the  number  of  shares  each  person 
held  placed  opposite  to  his  name ;  and  amongst  such  names  is  that  of  the 
defendant  Joseph  L.  Heathorn,  with  one  share  opposite  thereto.  It  can 
scarcely  be  reconciled  with  any  other  supposition  than  that  of  his  being  a 
shareholder,  that  he  should  have  been  present  at  all  upon  such  an  occasion, 
or  that  he  should  have  been  permitted  to  remain  there  by  the  other  share- 
holders* the  number  of  shardiolders  actually  present  being  ten  only  includ- 
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•1341  ^^  himself;  so  •that  he  could  not  have  been  overlooked ;  and  his 
•I  right  to  be  present,  unless  he  was  A  shareholder,  must  have  been 
questioned.  It  is  further  to  be  observed  that  the  business  transacted  at  that 
meeting  was  of  an  important  and  confidential  character :  amongst  other 
th'mgs,  that  of  confirming  the  sale  of  one  mine,  and  that  of  empowering  the 
directors  to  sell  another;  the  sending  out  of  a  new  agent  for  the  company, 
on  a  very  weighty  mission  ;  and  the  providing  for  the  payment  of  the  very 
Dills  which  form  the  subject  of  the  agreement.  And,  lastly,  it  was  proved 
that  the  minute  was  read  to  the  assembled  shareholders.  We  think  these 
circumstances  might  fairly  be  held,  and  ought  to  have  been  held,  by  the 
jury,  to  amount  to  an  admission  by  the  defendant  J.  L.  Heathorn,  that  he 
was  a  holder  of  one  of  the  shares  m  the  concern ;  and  we  think  that  such, 
admission  dispensed  with  the  necessity  of  any  more  formal  or  additional 
proof  of  that  fact,  by  showing  that  he  had  conformed  to  the  requisites  of 
the  deed  or  otherwise ;  and  the  case  of  The  Sheffield  and  Manchester  Rati- 
way  Company  v.  Woodcock,  7  M.  &  W.  574,  appears  a  sufficient  authority 
in  support  of  this  conclusion. 

The  second  question  which  has  been  argued  before  us  is,  whether,  ad- 
mittmg  the  defendant  J.  L.  Heathorn  to  be  a  shareholder,  the  defendant 
H.  Blundell  and  the  other  persons  parties  of  the  first  part  to  the  agreement 
set  out  in  the  declaration,  had  any  authority,  expressed  or  implied,  to  "enter 
into  the  agreement  as  agents  on  behalf  of  the  company. 

Upon  this  point  the  objection  taken  on  behalf  of  J.  L.  Heathorn  is,  that 
althou^  he  attended  the  meeting  of  the  17th  of  December,  1835,  yet  no 
authority  was  given  at  the  meeting  by  the  shareholders  to  H.  BlundeD,  or 
•1351  *^  ^y  others,  to  enter  into  the  agreement  upon  which  this  •action 
■I  is  brouffht ;  that  althou^  on  the  9th  of  September,  1836,  there  was 
another  general  meeting  of  the  shareholders,  at  which  the  contract  or  agree- 
ment entered  into  between  the  directors  and  the  plaintiffs  was  sanctioned, 
yet  that  the  defendant  J.  L.  Heathorn  was  not  present  at  that  meeting,  and 
was  therefore  not  bound  by  its  proceedings ;  and  that  there  can  be  no  im- 
plied authority  for  the  shareholders  present  at  that  meeting  to  bind  the  other 
shareholders,  the  powers  of  part  of  the  shareholders  of  joint-stock  compa- 
nies to  bind  the  rest  not  being  analogous  to  those  of  partners  in  ordinary 
trading  concerns. 

It  appeared  that,  at  the  time  of  the  agreement  entered  into  between  H. 
Blundell  and  the  other  twQ  directors  on  behalf  of  themselves  and  the  com- 
pany on  the  one  part,  and  the  plaintiffe  of  the  other  part,  J.  Penman,  the 
agent  of  the  company  in  North  America,  had  drawn  bills  on  H.  Blundell 
on  account  of  the  company,  exceeding  the  amount  of  6000/.  which  were 
then  in  the  hands  of  bond  fide  holders  for  value,  and  which  had  been  sent 
to  this  country  for  acceptance  and  payment ;  and  it  further  appeared  that 
the  directors,  at  the  time  of  the  arrival  of  the  bills,  had  no  funds  of  the 
company  wherewith  to  meet  them.  It  is  obvious,  that  the  return  of  those 
bills  protested  to  America  would  have  been  destructive  of  the  prospects  of 
the  company ;  and  the  plaintiffs  having  offered  to  retire  them  to  the  extent 
of  6OOO1.  for  the  honour  of  the  drawer,  upon  the  directors  and  shareholders 
being  made  jointly  and  individually  responsible  for  the  reimbursement  of 
the  plaintiffs,  the  agreement  was  signecl  by  H.  Blundell  and  two  other 
directors,  in  order  carry  such  plan  into  effect. 

Now  we  hold  it  to  be  unnecessary,  upon  this  occasion,  to  enter  into 
the  question,  how  far  shareholders  in  a  joint-stock  company  may,  without 
any  express  regulation  in  the  deed  of  settlement,  or  without  an  express 
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^assent  to  that  purpose,  bind  the  others  by  a  contract  to  reimburse  r*i  o/s 
third  parties  for  advancing  money  to  take  up  bills  which  have  been  ^ 
drawn  on  account  of  the  partnership  concern  ;  because  we  think,  that  on 
the  present  occasion,  there  was  sufficient  evidence  for  the  jury  to  find  that 
this  defendant  J.  L.  Heathom  did,  in  fact,  give  his  consent  that  the  bills 
drawn  by  J.  Penman  on  account  of  the  company  should  be  paid  in  the 
manner  in  which  such  payment  took  place ;  for  he  was  actually  present,  as 
a  shareholder,  at  the  meeting  held  on  the  17th  of  December,  1835  ;  and 
we  cannot  suppose,  upon  any  reasonable  construction  of  the  evidence  given, 
that  he  was  an  idle  or  indifferent  observer  of  that  which  took  place  on 
that  occasion,  but  that  he  was,  like  any  other  shareholder,  alive  to  his  own 
interests  and  those  of  the  concern ;  and  at  that  meeting,  after  reading  the 
circular  convening  the  meeting,  and  the  correspondence  of  J.  Penman  and 
other  letters,  it  was  unanimously  resolved,  amongst  other  things,  ^^  that  in 
case  the  directors  should  not  be  able  to  effect  the  sale  of  the  Alexander  mine 
in  the  course  of  that  week,  they  should  be  authorized  to  sell  any  number 
of  new  or  additional  shares,  not  exceeding  100,  as  might  be  necessary  for 
enabling  them  to  repay  their  respective  advances,  and  to  pay  the  bills  drawn 
by  J.  Penman  upon  Blundell."  And  we  think  a  jury  might,  from  this 
resolution,  infer  a  direct  admission  on  the  part  of  the  shareholders  present, 
that  the  bills  in  question  had  been  drawn  for  and  on  behalf  of  the  company, 
and  that  they  were  bills  for  which  the  company  was  bound  to  provide  pay- 
ment,— ^in  fact,  that  they  adopted  the  bills ;  and  although  a  specific  mode 
of  payment  is  pointed  out  in  that  resolution,  namely,  first  by  the  produce 
of  me  sale  of  the  Alexander  mine,  and  next  by  the  sale  of  the  new  shares, 
yet  that  such  resolution  amounts  to  a  direct  admission  by  all  the  share- 
holders  who  were  actually  present  at  the  meeting,  of  their  •liability  r«i  07 
upon  these  bills.  And  we  think  that  a  jury  might,  further,  well  '• 
infer,  after  such  an  admission,  that  it  must  necessarily  have  occurred  fo, 
and  been  present  to  the  minds  of  all  the  shareholders  who  constituted  that 
meeting,  that  the  mine  wight  not  be  sold,  and  the  new  shares  might  not  find 
purchasers,  and  that  the  shareholders  in  such  event  assented  to  the  payment 
of  the  bills  by  the  usual  and  ordinary  means,  and  the  only  way  of  relieving 
themselves  from  their  own  admitted  liability,  that  is,  by  borrowing  the 
money  from  others,  which  was,  in  substance,  the  transaction  with  the 
plaintiffs.  And  upon  this  ground,  viz.  the  assent  on  the  part  of  the  de- 
fendant J.  L.  Heathom,  we  think  the  juiy  would  be  warranted  in  finding 
those  issues  which  depend  on  the  second  question,  in  favour  of  the 


Upon  the  third  (question  we  are  called  upon  to  decide  in  which  way  the 
jury  should  have  disposed  of  the  issues  upon  those  pleas  that  state  the  com- 
pany to  have  been  an  illegal  company  and  a  common  nuisance. 

It  is  to  be  observed  that,  at  the  trial  of  the  cause,  no  evidence  whatever 
was  produced  on  the  part  of  the  defendants ;  and  as  the  affirmative  of  those 
pleas  is  to  be  made  out  by  them,  the  question  will  depend  entirely  on  the 
evidence  called  by  the  plaintitTs,  and  the  inferences  which  the  jury  ought 
to  have  drawn,  from  such  evidence  of  the  plaintiffs,  in  support  of  the  pleas ; 
and  as  the  illegality  of  the  company  is  set  up  by  the  very  persons  who  con 
sti'.ute  that  company,  in  order  .to  avoid  the  payment  of  a  demand  just  in 
itself,  it  may  be  &irly  required  that  the  affirmative  of  the  pleas  should  be 
established  by  satisfactory  evidence. 

In  *he  case  of  Duvergier  v.  FelloweSy  6  Bineh.  248,  2  M.  &  P.  384,  upon 
^faich  great  reliance  is  placed  on  the  part  of  the  ddendants,  the  question 
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*1381  ^^^  ^P^^  ^  demurrer y  which  admits  all  *the  facts  that  are  wel. 
•*  pleaded.  Accordingly,  it  was  observed  by  the  chief  justice  in 
giving  the  judgment  of  the  court,  ^^  that  by  demurring,  the  plaintiff  has 
confessed  himself  guilty  of  intendinj^  to  form  a  company  that  was  to  act  as 
a  corporation."  And  again,  ^^  It  is  not  necessary  on  these  pleadings  to 
decide  whether  the  forming  a  company  with  such  shares  (i.  e.  transferable 
without  limitation  or  restriction)  is,  of  itself,  without  other  circumstances, 
pretending  to  act  as  a  corporation ;  because  it  is  by  the  pleadings  distinctly 
admitted  mat  the  plaintiff  and  defendant  intended  that  the  company  should 
act  as  a  corporation ;"  whereas,  on  the  contrary,  in  the  present  case,  the 
replication  expressly  denies  this  allegation  contained  in  die  plea.  Indeed 
the  case  of  Duvergier  v.  Fellowes  cannot  be  considered  as  a  decisive  au- 
thority upon  the  point  of  the  illegality  of  the  present  company,  because,  in 
that  case,  the  plea  disclosed  the  invalidity  of  the  assignment  of  the  patent 
granted  to  the  plamtiff,  which  formed  the  consideration  for  the  contract,  and 
such  invalidity  was,  of  itself,  a  sufficient  eround  for  the  judgment  of  the 
court.  And  when  that  case  was  removed  by  writ  of  error,  first  to  the  Court 
of  King's  Bench,  and  afterwards  to  the  House  of  Lords,  the  judgment  of 
the  court  below  was  affirmed  expressly  on  the  latter  ground,  without  any 
opinion  being  pronounced  upon  that  of  the  iUegality  of  the  company. 

The  sixth  plea  of  the  defendant  J.  L.  Heamom, — which  does  not  sub- 
stantially differ  from  the  other  pleas  on  the  record  that  set  up  the  illegality 
of  the  company, — states  that  it  is  an  illegal  company,  formed  for  the  alleged 
purpose  of  working  gold-mines,  "  and  presuming  to  act  as  if  they  were  and 
are  a  corporate  body,  without  any  act  of  parliament,"  &c.  The  plaintiffs 
deny  this  allegation ;  and  the  question  is,  what  is  the  proof  of  the  allegation  ? 
Proof  that  a  certain  number  of  persons  in  partnership,  called  themsdves  by 
•1391  ^^  name  of  the  Anglo-American  •Grold-Mming  Association,  would 
J  surely  not,  by  itself,  be  sufficient  to  warrant  the  jury  in  finding  that 
those  persons  "  presumed  to  act  as  a  corporation."  Partners  in  trade  who 
carry  on  business  under  the  name  of  an  expired  firm  might,  upon  that 
ground,  be  subjected  to  the  same  charge.  Tlie  having  a  common  seal  has 
always  been  held  one  incident  to  a  corporation ;  Co.  Litt.  30  b;  and  the 
power  of  doing  no  act  except  under  such  common  seal,  another.  But  in 
this  case  there  has  been  no  assumption  of  any  seal,  nor  was  any  act  what- 
ever done  except  in  the  individual  names  of  agents  or  directors.  The  plea 
then  goes  on  to  allege  another  character  of  the  illegality  of  the  association, 
viz.  "  and  also  by  presuming  and  pretending,  without  any  act  of  parlia- 
ment, &c.,  to  raise,  and  being  constituted  and  formed  with  a  view  of  rais- 
ing, a  transferable  and  assignable  stock  and  capital  to  be  considered  as 
divided  into  sixty  shares  of  100/.  each,  with  power  for  the  shareholders  of 
the  company  at  a  special  meeting  of  shareholders  to  be  called  for  that  pur- 
pose, at  any  time,  and  fix)m  time*  to  time,  to  increase  the  capital  to  any 
amount  that  might  be  agreed  on  by  creating  an  additional  number  ol  lOOL 
shares,  and  all  which  several  shares,  as  well  original  as  additional,  were  to 
be  and  are  transferable  and  assignable  firom  the  holders  thereof,  by  deed  or 
will,  or  otherwise,  to  any  other  person  or  persons,  at  the  discretion  of  the 
holders  thereof,  to  the  common  grievance,"  &c. 

The  deed  by  which  this  company  was  e^ablished  does  certainly  appear 
to  make  out  the  allegation  above  set  forth ;  the  only  restriction  bein^,  that 
the  transferee  shall  have  no  ri^ht  to  act  or  receive  any  benefit  until  his  tide 
shall  be  approved  of  by  the  solicitor  of  the  company, — a  matter  of  regular 
Hon  more  properly  than  of  restraint.     The  plea  is  filmed  upon  the  veiy 
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words  of  the  6  G.  1,  c.  18,  s.  18,  by  the  nineteenth  section  of  which  act 
the  several  Ulegal  companies  described  in  the  ^eighteenth  section  are  rm-^Ao 
declared  to  be  all  common  nuisances,  and  are  made  punishable  by  ^ 
indictment  Even  if  those  clauses  had  not  been  repealed, — as  they  have 
been  in  terms  by  the  6  G.  4,  c.  91 — a  question  would  have  arisen  whether 
the  facts  given  in  evidence  at  the  trial  were  sufficient  to  show  that  the  de- 
fendants had  committed  an  indictable  offence  within  the  statute.  And, 
looking  at  the  doctrine  laid  down  in  the  case  of  The  King  v,  Webb^  14  East, 
406,  as  to  the  objects  and  purposes  of  companies  falling  within  die  mean- 
ing of  the  statute,  it  would  have  been  a  question,  whether  the  facts  war- 
ranted a  finding  that  the  defendants  had  been  guilly  of  an  offence  within 
that  statute.  But  that  statute  having  been  repealed,  the  question  is  now 
altered ;  and  we  have  to  determine  whether  such  a  company  as  the  present 
has  been  shown  to  be  a  nuisance  and  public  grievance  at  common  law.  The 
raising  of  transferable  shares  of  the  stock  of  a  company  can  hardly  be  said 
to  be  of  itself  an  ofience  at  common  law ;  no  instance  of  an  indictment  at 
common  law  for  such  an  offence  can  be  shown,  the  raising  of  stocks  with 
transferable  shares  being  indeed  a  modem  proceeding ;  and  the  very  great 
particularity  with  which  it  is  described  in  the  statute  seems  to  show  that  it 
was  an  ofience  created  by  the  statute  only.  If  there  had  been  any  evidence 
in  this  caise  that  the  creation  of  these  assignable  shares  had  been  productive 
of  injury  or  inconvenience  to  numbers  of  the  queen's  subjects,  so  as  to  make 
or  occasion  a  common  nuisance  or  grievance  in  fact  ^  the  jury  ought  to  have 
found  the  issues  for  the  defendants.  But  there  was  no  evidence  of  the  sort ; 
and  in  truth  the  whole  number  of  owners  of  the  shares  of  this  company  of 
whom  any  evidence  was  given,  was  very  limited  indeed,  and  those  com- 
posed not  of  low  and  ignorant  persons,  likely  to  be  imposed  upon,  but,  as 
far  as  •appeared,  of  men  acquainted  with  the  business  of  the  city.  r#iAi 
Unless,  Aerefore,  the  nature  of  the  undertaking  was  such  as  imposed  ^ 
apon  the  jud^  Uie  necessity  of  telling  the  jury  that  the  defendants  had  set 
up  and  established  an  undertaking  which  was  a  public  and  common  griev- 
ance and  nuisance  at  the  common  law,  there  was  no  evidence  to  show  that 
it  was  one  in  fact ;  and  as  we  consider  the  former  proposition  is  not  main- 
tainable, we  think  the  verdict  on  those  issues  which  raise  the  question  of 
ill^ality,  must  be  entered  for  the  plaintiffs.  Rule  discharged. 

The  defendant  Muskett  having  died  on  the  31st  of  January,  1843,  after 
judgment  had  been  given  for  the  plaintiff  on  the  demurrers,  and  after  the 
argument,  but  before  the  decision  of  the  court,  upon  the  rules  for  setting 
aside  the  verdict.  Sir  T.  WUdCy  Serjt.,  on  a  subsequent  day  in  this  term, 
obtained  a  rule  nisi  to  enter  up  judgment  for  the  plaintiffs  as  of  Hilary 
term,  1843. 

Channelly  Serjt.,  for  the  executors  of  Muskett,  now  showed  cause,  upon 
an  affidavit  stating — ^that  a  creditor's  bill  was  filed  in  February  last  agamst 
the  executors  and  devisee  of  Muskett,  on  which  a  decree  was  pronounced 
by  Shadwell,  V.  C,  directing  advertisements  to  be  published  calling  upon 
the  creditors  to  come  in  and  prove  their  debts ;  which  decree  had  been  duly 
registered  under  the  1  &  2  Vict.,  c.  110,  s.  18, — ^that  the  personal  estate  was 
insufficient  to  pay  the  creditors  who  had  come  in  and  proved — ^that  a  London 
bank  with  whom  Muskett  had  deposited  the  title-deeds  of  his  real  estate 
had  obtained  an  order  for  the  sale  of  such  real  estate,  to  reimburse  them- 
selves,— and  that  the  deponent  was  advised  that  the  effect  of  enterine;  up 
judgment  previously  to  the  decree,  might  be,  to  embarrass  the  proceedings 
under  it. 

VOL.  VI.  11 
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*1421  *'^^  plaintiffs  are  not  entitled  to  the  benefit  of  the  rule  of  practice 
•I  as  to  entering  up  judgment  where  it  has  been  delayed  by  the  act  of 
the  court.  The  plaintins  could  have  had  no  judgment  before  the  demur- 
rers were  disposed  of;  they  could  not  have  had  judgment  until  after  Hilary 
term,  1843. 

This,  it  will  be  remembered,  is  not  the  case  of  a  sole  defendant.  Where 
one  of  several  defendants  dies  after  verdict,  the  proper  course  is  to  enter  a 
suggestion:  at  law,  the  remedy  is  gone  against  the  deceased  party. 

Another  ground  for  resisting  the  application  altogether  is  this ;  a  biU  has 
been  filed  against  the  executors,  and  the  usual  decree  has  been  pronounced, 
directing  a  sale  of  the  real  estate  if  the  personalty  shall  prove  insufficient. 
It  does  not  appear  whether  the  whole  estate  is  insufficient.  The  decree  has 
been  registered  under  the  1  &  2  Vict.,  c.  110,  s.  18. 

Sir  T\  Wildey  Serjt.  The  judgment  will  be  not  generally  of  Hilary  term, 
but  of  a  day  after  the  demurrers  were  disposed  of.  [Tindal,  C.  J.  Is  it 
not  a  general  rule  that  no  party  shall  suffer  fi-om  the  delay  of  die  court  ?(a) 
[CoLTMAN,  J.  Why  should  parties  be  put  into  a  worse  situation  in  this 
case  by  the  delay  of  the  court  than  when  a  sole  defendant  dies  ?  [Maule,  J. 
If  the  party  is  to  be  set  right,  where  by  the  delay  of  the  court  he  would 
lose  the  whok,  why  not  where  he  would  lose  a  part  only  ?  The  rights  of 
the  parties  in  equity  will  not  be  afiected  by  making  this  rule  absolute.  And 
•1431  *®  ^^  decree  of  the  vice-chancellor  is  not  a  decree  or  order  •for  the 
-*  payment  of  money,  it  does  not  appear  to  be  within  the  1  &  2  Vict., 
c.  110,  s.  18.] 

Per  curiam  ;  Rule  absolute. 

(a)  In  error  from  the  Exchequer  in  a  revenue  case,  where  the  treasurer  and  chancellor 
were  absent,  it  was  said  by  the  judges  that  "  in  no  case  shall  the  hot  coming  of  the  jus- 
tices  be  ascribed  as  a  default  of  the  parties;  whether  it  be  in  day  of  assize  or  of Acrunfse,  the 
tenants  shall  have  no  damage  by  their  not  coming."  Cam.  Scacc.  H.  6  H.  7,  fo.  16,  pi.  9. 


BIRD  and  Others,  Assignees  of  ROBERTSON,  a  Bankrupt,  r.  BASS 

and  Others. 

Ifotiet  of  an  act  of  bankruptcy,  within  the  2  &  3  Vict.,  c.  29,  means  knowUdgt  thereof,  or 
wilfully  abstaining  from  acquiring  such  knowledge. 

Where,  therefore,  notice  of  an  act  of  bankruptcy  was  sent  by  letter  to  the  attorney  of  the 
execution  creditors :  it  was  hdd^  that  they  were  not  affected  with  such  notice  by  the 
mere  delivery  of  the  letter  at  their  attorney's  office,  nor  until  the  same  had  been  read, 
there  being  nothing  to  dhow  a  wilful  abstaining  from  reading  the  letter. 

A  sheriff's  officer  having  a  fi.  fa.  against  A.,  called  at  his  house  when  he  was  from  home, 
waited  till  he  returned,  and  then  informed  him  of  his  business.  Hdd^  sufficient  evi- 
dence to  warrant  the  jury  in  finding  that  the  writ  was  executed  at  the  time  of  the  offi- 
cer's entry.    Vide  post,  192. 

Trover,  to  recover  the  value  of  certain  furniture.  Pleas,  first,  not 
miilty ;  secondlv,  not  possessed ;  upon  both  of  \irhich  issue  was  joined ; 
uiirdly,  a  justification  under  a  testatum  fieri  /ados,  really  and  bond  fide 
executed  and  levied  before  the  fiat, — with  this,  that  at  the  time  of  the  exe- 
cuting and  levying  of  the  execution,  the  defendants  had  not  notice  of  any 
act  of  bankruptcy  committed  by  Robertson  prior  to  the  executing  and  levy- 
ing thereof;  and  that  the  judgment  vas  not  founded  on  a  warrant  of  attor 
ney  given  by  way  of  fraudulent  preference,  but  was  a  judgment  in  a  suit 
commenced  adversely  .(a) 

Replication  to  the  third  plea,  that  the  defendant,  at  the  time  of  the  exe- 

(a)  See  2  &  3  Vict.,  c.  29. 


6  Manning  &  Granger.  143 

euting  and  levying  of  the  execution,  had  noticefof  a  prior  act  of  bankruptcy 
committed  by  Robertson.    Upon  which  issue  was  joined.    Vide  antd,  37,  n. 

*At  the  trial  before  Coltman,  J.,  at  the  last  spring  assizes  at   rm-iAA 
Liverpool,  the  only  question  was,  whether  the  defendants'  attorney   ^ 
had  received  notice  of  the  bankruptcy  before  the  levy  was  actually  made. 

The  evidence  was  as  follows: — On  the  20th  of  January,  1843,  Robert- 
son signed  a  declaration  of  insolvency.  On  the  23d  (Monday)  a  clerk  of 
Mr.  Watson,  the  attorney  of  Robertson,  called  upon  Messrs.  Stockly  and 
Thompson,  the  defendants'  attorneys  at  Liverpool,  and  inquired  whether 
they  had  received  a  letter  from  London,  saying  that  a  fiat  against  Robert- 
son would  be  down  on  Tuesday,  the  24th.  (The  fiat  did  not,  in  fact,  issue 
till  the  26th.) 

On  the  same  23d  of  January,  Mr.  Watson  posted  in  London  a  letter  to 
S.  and  T.,  informing  them  that  an  act  of  bankruptcy  had  been  committed 
by  Robertson,  and  mat  a  fiat  had  been  sent  for  against  him.  This  letter, 
in  the  course  of  post,  arrived  at  Liverpool  on  the  morning  of  the  24th. 
S.  and  T.  had  a  box  at  the  post-office  there,  wherein  letters  for  them, 
coming  by  post,  were  deposited ;  which  box  was  fetched  firom  the  post- 
office  by  a  clerk  eveiy  morning  about  nine  o'clock.  Mr.  S.  resided  on  the 
Cheshire  side  of  the  Mersey,  and  usually  crossed  over  by  the  ferry-boat  at 
nine  or  half-past  nine  every  morning,  the  passage  averagmg  a  quarter  of  an 
hour.  The  office  of  S.  and  T.  was  distant  about  five  minutes'  walk  fix>m 
the  landing-place  on  the  Liverpool  side.  It  did  not  distinctly  appear  at 
what  time  Mr.  S.  crossed  on  the  morning  of  the  24th,  or  at  what  time  he 
arrived  at  the  office ;  but  his  partner,  Mr.  T.,  who  was  called  as  a  witness 
by  the  plaintifls,  stated,  on  cross-examination,  that  he  arrived  at  the  office 
on  the  morning  of  the  24th  about  half-past  ten,  that  he  found  Mr.  S.  there, 
and  that  Mr.  S.  had  then  opened  the  letters  received  by  that  morning's  post. 

With  regard  to  the  time  of  the  levy,  a  female  servant  of  Robertson's 
stated  that  she  opened  the  door  to  the  •sheriff's  officer  and  his  fol-  r^i^c 
lower,  at  twenty  minutes  past  ten,  by  the  kitchen  clock,  on  the  L 
momin?  of  the  24th ;  that  the  officer  asked  for  Robertson,  who  was  not 
then  at  home,  and  that  he  waited  for  him  till  he  came,  which  was  a  little 
before  eleven,  when  the  officer,  for  the  first  time,  informed  him  of  his 
business. 

The  learned  judge  told  the  jury  that  the  question  for  them  would  be, 
whether  the  notice  or  the  seizure  was  first  in  point  of  time ;  that  it  lay  upon 
the  plaintiffs  to  establish  the  priority  of  the  notice ;  that  to  determine  the 
question  of  priority,  it  would  be  necessary  to  ascertain,  first,  at  what  time 
Ac  contents  of  the  letter  came  to  the  knowledge  of  Stockly;  and,  secondly, 
at  what  time  the  sherifTs  officers  entered  into  Robertson's  house,  and 
whether  the  entry  was  made  for  the  purpose  of  executing  the  writ,  and  to 
prevent  the  removal  of  the  goods,  or  was  made  merely  with  the  intention 
of  waiting  till  Robertson  should  return  home  before  they  executed  the  writ; 
and  that  if  they  thought  that  the  entry  was  prior,  in  point  of  time,  to  the 
reading  of  the  letter,  and  that  it  was  made  for  the  purpose  of  executing  the 
writ,  thev  should  find  a  verdict  for  the  defendants ;  and  that  otherwise  they 
should  find  for  the  plaintiff.  The  jury  returned  a  verdict  for  the  de- 
fendants. 

Sir  T.  Wildey  Serjt.,  in  last  Easter  term,  moved  for  a  rule  nisi  for  a  new 
trial,  upon  the  ground  that  the  verdict  was  against  evidence. 

A  rule  nisi  having  been  granted, 

CharmeU  and  Murphy^  Seijts.,  (with  whom  was  CrampUm^)  now  showed 
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c&use,  and  Sir  T,  WUdej  Seijt.,  (with  whom  was  S.  Martin^)  was  heard  in 
support  of  the  rule. 

TiNDAL,  C.  J.  The  time  runs  so  very  near  in  this  case,  that,  unless  we 

•1461   ^^  ^^  ^^^  ^^y  ^^^  clearly,  I  think  *there  will  be  no  ground  for 

■I   sending  the  cause  down  again ;  for,  if  it  went  down,  and  there  was 

a  new  trial  upon  the  same  evidence  as  before,  I  do  not  see  that  another 

jury  could  come  to  a  different  conclusion. 

Two  points  have  been  made  on  behalf  of  the  plaintifls;  first,  that  the 
giving  of  a  notice  does  not  depend  upon  the  time  at  which  such  notice  or 
letter  is  read  by  the  party,  but  upon  the  time  at  which  it  reaches  his  office, 
or  his  usual  place  of  business.  That  may  or  may  not  be  the  case.  I  can 
imagine  many  cases  in  which  a  notice  might  be  considered  sufficient  if  left 
at  the  place  where  the  party  for  whom  it  is  intended,  usually  receives  his 
letters.  That  would  be  a  question  for  the  jury.  A  man  might  not  open 
the  letter  containing  the  notice  until  he  had  read  all  his  other  letters;  or  he 
might  not  see  it  from  its  being  in  a  very  obscure  comer  of  the  office.  These 
ana  similar  circumstances  would  be  matter  of  comment  to  a  jury  upon  the 
question  whether  the  party  had  wilfully  refused  a  notice  which,  if  he  had 
read  it  in  time,  would  have  been  good. 

The  second  point  is,  that  the  entry  by  the  sheriff's  officer  without  a  seizure, 
did  not  amount  to  a  levy ;  that  it  was  not  an  execution  executed.  But  I 
think  this  also  was  a  question  for  the  jury.  If  the  officer  entered  under  the 
writ,  he  entered,  not  as  a  trespasser,  but  for  the  purpose  of  doing  the  duty 
required  of  him  by  the  exigency  of  the  writ.  Therefore,  although  he  should 
not,  at  first  entering,  have  taken  any  active  measures  under  the  writ,  yet 
unless  it  appeared,  clearly  and  distinctly,  that  he  did  not  seize  any  diing 
or  make  any  attempt  to  execute  the  writ,  I  should  say  the  entry  is  primd 
facie  evidence  of  the  execution  of  the  writ  itself.  That  also  was  left  to  the 
jury;  and  I  am  not  disposed  to  say  that  if  sent  to  another  jury  they  could 
draw  a  different  conclusion. 

•1471  *CoLTMAN,  J.  Supposing  the  points  taken  on  the  part  of  the 
■'  plaintiffs,  or  either  of  them,  to  be  right,  I  certainly  left  the  case 
improperly  to  the  jury.  But  I  think  the  notice  meant  by  the  act  of  parlia- 
ment is  knowledge.  If,  indeed,  there  was  an  abstinence  from  making  use 
of  the  means  of  knowledge,  it  might  be  something;  but  nothing  of  that  sort 
appeared  in  this  case.  And,  with  regard  to  the  other  point,  namely,  as  to 
the  time  from  which  the  sheriff's  officer  is  to  be  considered  in  possession,  I 
told  thp  jury  that  if  they  were  of  opinion,  on  the  evidence,  that  the  man 
was  lef^  in  possession  in  order  to  prevent  any  of  the  goods  being  removed, 
and  they  thought  that  the  date  of  the  seizure  was  to  be  considered  as 
running  from  that  time,  they  were  then  to  determine  which  of  those  two 
facts  oreurred  first, — ^the  entry  of  the  sheriff's  officer,  or  the  reading  of  the 
letter  by  the  defendant's  attorney.  I  am  not  aware  that  there  is  any  rea- 
sonable objection  against  that  mode  of  summing  up.  My  own  opinion 
was,  that,  at  least,  there  was  very  good  ground  for  the  jury  to  infer  the 
entry  to  have  been  before  the  reading  of  Ae  letter.  And  if  the  cause  went 
dowii  again  and  a  contrary  verdict  was  found,  I  do  not  know  that  it  would 
be  more  satisfactory  than  the  present  one. 

Maule,  J.  I  also  think  that  the  rule  should  be  discharged.  ITie  ques- 
tion turns  on  the  sense  of  the  words  m  the  act  of  parliament  (2  &  3  Vict , 
c.  29,)  and  the  allegation  in  the  third  plea, — ^that  the  defendants,  being  the 
persons  at  whose  suit  the  execution  issued,  had  not,  at  the  time  of  such 
execution,  "notice  of  any  prior  act  of  bankruptcy  by  him  committed."     J 
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think  notice  in  the  act  of  parliament  means  knowledge.  If  a  person  were 
to  see  another  commit  an  act  of  bankruptcy,  though  no  one  told  him  of  it 
either  by  notice  in  writing  or  by  verbal  communication,  yet  still  he  woulc 
have  notice  within  the  meaning  of  the  act,  A  difficulty  might  indeed  arise, 
if  •a  person  wilfully  abstained  from  opening  a  letter  in  order  to  r#|^ 
prevent  his  having  the  notice  of  the  act  of  bankruptcy.  In  such  a  ^ 
case  I  think  it  might  reasonably  be  inferred  that  he  knew  that  if  he  did  open 
it  he  should  receive  the  intelligence  it  contained ;  and  therefore  that  he  had, 
from  his  own  observation  or  some  other  circumstance,  notice  of  the  act  of 
bankruptcy.  But  there  is  no  evidence  of  that  sort  here.  And,  abstractedly 
from  a  case  of  that  kind,  I  think  a  person  cannot  be  said  to  have  notice  of 
what  he  knows  nothing  about ;  and,  therefore,  that,  in  the  present  case,  the 
arrival  of  the  letter  at  the  post-office, — ^its  being  put  into  the  box,  to  be 
ready  when  called  for  by  the  defendant,  or  the  delivery  to  the  clerk,  or 
indeed  any  thing  short  of  the  actual  reading,  or  being  informed  of  its  con- 
tents,— ^would  not  amount  to  proof  of  notice.  If  a  person  had  called  to 
communicate  verbally  to  the  defendant's  attorney  the  fact  of  an  act  of  bank- 
raptcy  having  been  committed,  and  he  was  then  engaged  in  business  in 
another  room,  and  was  detained  for  an  hour  before  he  could  see  the  party 
and  receive  his  communication,  I  think  the  .question  would  be,  when  the 
notice  was  actually  given,  not  when  the  person  was  ready  to  give  it. 

As  to  the  period  of  the  execution,  I  think  there  was  evidence  of  a  levying 
at  the  time  of  the  entry  by  the  sheriff's  officer.  I  do  not  mean  to  say  that 
if  it  was  sought  to  charge  the  sheriff  as  a  wron?-doer,  the  mere  entry  that 
was  proved  in  this  case,  would  have  been  sufficient  to  raise  the  inference 
that  the  sheriff  was  a  trespasser.  But  it  was  the  duty  and  business  of  the 
officer  to  take  possession  under  the  writ.  The  term  of  a  "  man  being  in 
possession"  is  a  common  phrase,  well  understood.  Now,  in  this  case  the 
officer  did  nothing  new  after  he  entered,  except  speaking  to  Robertson; 
and  I  think  the  jury  might  fairly  infer  diat  the  man  took  possession  in 

Earsuance  of  the  duty  he  was  to  perform,  from  the  time  he  came  into  the 
ouse. 

•That  being  so,  the  question  reduces  itself  to  this, — whether  the  rm-tAQ 
reading  of  the  letter  by  the  attorney  of  the  execution-creditor  or  the  L 
coming  of  the  officer  into  possession  had  priority  in  point  of  time.  And 
upon  this  point  I  think  the  jury  had  evidence  on  which  they  might  fairly 
come  to  the  conclusion  they  drew ;  and  consequently  that  this  rule  ought 
to  be  discharged. 
Cbesswell,  J.,  concurred.  Rule  discharged. 


WILSON  V,  FOSTER. 
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ear  that  he  had  been  served  with  the  award,  thouofh  a  letter  from 
(  aware  of  its  effect,  the  court  refused  to  grant  a  rule,  calling  upon 
ley,  and  ordering  and  directing  that  service  thereof,  by  sticking  it 


Where  a  defendant  who  was  abroad,  was  directed  by  an  award  to  pay  a  sum  of  money, 
and  it  did  not  appear  that  he  had^  been  served  with  the  award,  thouorh  a  letter  from 
him  showed  he  was  aw  "  " 

him  to  pay  the  money, 
op  in  the  master's  ofHce,  should  be  sutQcient. 

Manning,  Seijt.,  on  a  previous  day  in  this  term,  (29th  May,)  moved  for 
a  rule  calling  upon  the  defendant  to  show  cause  why  he  should  not  pay  to 
the  plaintiff  the  sum  of  140/.  due  under  an  award,  with  costs;  and  ordering 
that  service  of  the  rule  by  leaving  a  copy  thereof  at  the  defendant's  last 
known  place  of  abode,  and  sticking  up  a  copy  in  the  master's  office,  should 
be  deemed  good  service.     It  appeared  from  the  affidavits  that  the  defend- 

H 
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ant  was  abroad ;  but  it  was  stated  that  a  letter  had  been  received  from  him 
by  which  it  appeared  that  he  was  aware  of  the  efiect  of  the  award.  The 
>DJect  of  the  application  was  to  put  the  plaintiff  in  the  situation  of  a  judg- 
ment-creditor, 1  &  2  Vict.  c.  110,  8.  18.  The  learned  serjeant  cited  Janes 
V.  Williams^  11  A.  &  E.  175,  4  P.  &  D.  217,  Burton  v.  Mendizabel, 
1  Dowl.  N.  S.  336,  and  Doe  d.  Moody  v.  Squire,  2  Dowl.  N.  S.  327. 
•1501  [Cresswell,  J.,  *referred  to  JVeafe  Y^PosilethwcdUy  1  Q.  B.  243, 
•I  4  P.  &  D.  643.  TiNDAL,  C.  J.  You  do  not  show  any  service  of 
the  award  upon  the  defendant.  At  any  rate,  it  would  be  more  satisfactory 
that  the  letter  stated  to  have  been  written  by  him  should  be  produced.  At 
present  you  are  trying  to  fix  a  man  with  an  attachment,  without  personal 
service  of  the  award.  In  Doe  d.  Moody  v.  Sqtdre  the  defendant  appeared 
and  showed  cause  against  the  rule ;  and  that  may  have  been  considered  the 
same  as  if  he  had  been  served  with. the  award.  Here,  the  defendant  has 
left  the  country,  and  cannot  appear  to  show  cause.  It  would  be  very 
unjust  to  proceed  in  this  manner  contra  absentemJ] 

The  learned  serjeant  now  renewed  the  application,  and  produced  the 
defendant's  letter.  He  contended  that  as  the  submission  to  an  arbitration 
had  already  been  made  a  rule  of  court,  the  plaintiff  was  entitled  to  have 
that  rule  perfected  by  the  insertion  of  the  amount  awarded  to  him.(a) 

SMaule,  J.  The  plaintiff  is  seeking  to  obtain  the  effect  of  a  judgment  by 
be  service  of  a  rule  in  such  a  manner  that  the  defendant  can  have  no  know- 
ledge  of  it.  This  is,  in  fact,  an  attempt  to  introduce  into  the  English  law, 
certain  proceeding  against  absent  parties  which  are  familiar  to  the  Scotch 
law.*  The  plaintiff's  object  can  only  be  attained  by  proceeding  to  out- 
lawry. ](6) 

Per  curium.  Rule  refused.(c) 

(a)  See  Hodton  v.  Patterwon^  ant^  vol.  it.  p.  333. 

\b\  Vide  Ca$tidy  v.  Sttuatt^  anti  yol.  ii.  p.  437,  ib.  474;  Ta^  ▼.  Lard  Shtari  dt  BUhaa^^ 
ante,  vol.  iv.  p.  388. 
(c)  See  Dot  v.  .imcy,  8  M.  &  W.  565. 


•151]  •PRITCHARD  v,  GEORGE  HITCHCOCK. 

A.  hacir guaranteed  tbe  payment  to  B.  of  two  bills  of  exchange  accepted  by  C.  C.  after- 
virards  handed  over  the  amount  of  the  bills  to  B.  A  fiat  having  issued  against  C,  his 
assignees,  in  an  action  for  money  had  and  received,  recovered  the  money  back  from 
B.,  as  having  been  paid  by  way  of  fraudulent  preference.  In  an  action  by  B.  against 
A.  upon  the  guarantee,  A.  pleaded  that  C.  had  paid,  and  B.  had  received,  the  money 
in  satisfaction  of  the  billS|  which  allegation  was  traversed  by  the  replication. 

Hdd^  that  the  payment  did  not  amount  to  a  payment  in  satisfaction.    Vide,  infrii,  162,  (a.) 

Hdd^  also,  that  B.  might  prove  the  facts  under  the  above  replication.    Vide,  infrU,  167,  n. 

But,  hdd^  also,  that  the  verdict  and  judgment  in  the  action  by  the  assignees  against  B., 
although  evidence  to  explain  the  transaction,  was  not  condunvt  against  A.,  that  the 
money  had  been  received  by  B.  to  the  use  of  the  assignees. 

Assumpsit.  The  declaration  stated  that  before  the  making  of  the  prom- 
ise, &c.  the  plaintiff  had  lent  to  William  Hitchcock  a  large  sum  of  money, 
to  wit,  1000/.,  and  for  the  purpose  of  securing  to  the  plaintiff  the  repay- 
ment of  the  said  sum  by  W.  H.,  the  plaintiff  had  drawn  his  bill  of  exchange 
in  writing,  bearmg  date,  &c.,  and  directed  the  same  to  W.  H.,  and  thereby 
required  W.  H.  to  pay  to  the  plaintiff,  or  his  order,  three  months  after  date 
thereof,  the  sum  of  1000/. ;  that  W.  H.  had  accepted  the  said  bill ;  of  all 
which,  &c.,  the  defendant  before  the  making,  &c.  had  notice  ;  that  before 
the  making,  &c.  the  plaintiff  had  lent  to  W.  H.  a  certain  other  sum  of 
m<mey,  to  wit,  1000/.,  and  for  the  purpose  of  securing  to  the  plaintiff  the 
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repayment  of  the  last-mentioned  sum  of  1000/.  by  W.  H.  to  the  plaintiff. 
the  piaindffhad  made  his  certain  other  bill,  &c.  dated,  &c.,  and  had  directed 
the  same  to  W.  H.,  and  thereby  required  W.  H.  to  pay  to  the  plaintiff,  or 
his  order,  three  months  after  the  date  thereof,  the  sum  of  1000/. ;  that 
W.  H.  had  accepted  the  last-mentioned  bill ;  of  all  which,  &c.  the  defend- 
ant before  the  making^,  &c.  had  notice ;  that  before  the  making,  &c.  the 
said  bills  were  in  the  hands  of  the  plaintiff,  unnegotiated,  and  undue  and 
unpaid;  that  W.  H.  was  minded  and  desirous  of  obtaining  ^further  r*iM 
time  for  the  payment  of  the  first-mentioned  bill  than  the  time  at  1- 
which  the  same  would  become  payable  according  to  the  tenor  and  effect 
thereof;  whereof  the  defendant  before  the  making,  &c.  had  notice ;  and 
diereupon  afterwards,  and  whilst  the  several  bills  so  remained  due  and 
unpaid,  and  in  the  hands  of  the  plaintiff,  to  wit,  on,  &c.  in  consideration 
that  the  plaintiff  would  consent  and  agree  not  to  press  W.  H.  for  payment 
of  the  amount  of  the  fiAt-mentioned  bm  when  the  same  should  become  due, 
and  not  to  negotiate  such  bill,  and  to  abstain  from  pressing  for  payment  of 
the  amount  thereof,  or  any  part  thereof  until  the  13th  day  of  August  then 
next;  the  defendant  promised  the  plaintiff  to  guarantee  ti^e  payment  unto 
tiie  plaintiff,  on  the  13th  day  of  August  then  next,  as  well  the  amount  of 
die  nrst-mentioned  bill,  or  so  much  of  the  said  amount  as  should  not  have 
been  previously  paid,  as  also  the  payment  of  the  amount  of  the  secondly- 
mentioned  bill.  Averment :  that  the  plaintiff,  confiding,  &c.,  did,  at  the 
time  of  the  making  of  the  said  promise,  consent  and  agree  not  to  press 
W.  H.  for  payment  of  the  amount  of  the  first-mentioned  bill,  when  the 
same  should  become  due  and  payable,  and  did,  from  the  time  of  the  mak- 
ing of  the  said  promise,  abstain  from  pressing  W.  H.  for  the  pavment  of 
the  amount  thereof,  until  the  13th  of  August  next  after  making  of*^  the  said 
promise,  and  never  did  negotiate  the  said  bills  or  either  of  them ;  that  W.  H. 
did  not  pay  to  the  plaintifi*  the  amount  of  the  first-mentioned  bill  on  or 
before  the  day  when  the  first-mentioned  bill  became  due  and  payable,  ac- 
cording to  the  tenor,  &c.,  or  on  or  before  the  said  13th  of  August,  nor  did 
nor  would  W.  H.  pay  to  the  plaintiff  the  amount  of  the  secondfy-mentioned 
bill,  on  or  before  die  day  when  the  same  became  due  and  payable,  &c.,  or 
on^or  before  the  said  13th  of  August,  but  therein  &iled  and  made  default; 
whereof  the  defendant  then  had  notice,  and  was  *then  called  upon  r*i  53 
and  requested  bv  the  plaintiff  to  pay  him  i^  well  the  amount  of  the  ^ 
first-mentioned  bill,  as  also  the  amount  of  the  secondly-mentioned  bill ; 
that  the  defendant  nevertheless  did  not,  nor  would  when  he  was  so  called 
upon,  &c.,  pay  to  the  plaintiff  the  amount  of  the  said  two  several  bills,  or 
any  part  thereof,  but  then,  and  at  all  times  before  the  commencement  of 
this  suit,  wholly  neglected,  and  the  amount  of  the  said  several  bills  still 
remains  wholly  unpaid  to  the  plaintiff;  that  after  the  said  13th  of  August 
in  the  vear  aforesaid,  and  before  the  commencement,  &c.,  to  wit,  on  thir 
10th  of  September  in  the  year  aforesaid,  a  certain  fiat  in  bankruptcy  was 
dulv  issued,  and  sued  forth  according  to  the  statute,  &c.,  against  W.  H., 
under  which  W.  H.  was  afterwards,  to  wit,  on,  &c.,  duly  declared  and  ad- 
jud^d  to  be  a  bankrupt  within  the  true  intent,  &c.,  and  that  afterwards, 
to  wit,  on  the  4th  of  October  in  the  vear  aforesaid,  W.  C.  the  elder,  C.  B., 
R.  L.,  and  J.  F.  G.  were  duly  appomted  assignees,  Slc.  of  the  said  W.  H., 
according  to  the  form  of  the  statute,  &c.,  and  men  accepted,  and  took  upon 
themselves,  the  office  of  such  assignees ;  that  afterwards,  and  after  W.  C,  &c. 
were  appointed  such  assignees  as  aforesaid,  and  after  the  said  13th  of 
August  in  the  year  aforesaid,  and  whilst  the  amount  of  the  said  several  bills 
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remained  due  and  unpaid  to  the  pJaintifTas  aforesaid,  and  after  the  defend 
ant  had  been  called  upon  and  requested  by  the  plaintiff  to  pay  him  the 
amount  of  the  said  several  bills  as  aforesaid,  and  before  the  commence- 
ment, &c.,  to  wit,  on,  Suc.j  W.  C,  &c.,  as  such  assignees  as  aforesaid,  re- 
quired the  plaintiff  to  repay  to  fbem  the  said  W.  C,  &c.  as  such  assignees 
as  aforesaid,  divers  sums  of  money,  amounting  in  the  whole  to  2000/., 
which  after  the  said  bills  became  due  and  were  payable  according  to  the 
tenor,  &c.,  and  between  the  8th  August  and  the  1st  September  in  me  year 
*lo41  ^^^^'^'^i^)  ^^d  before  the  date  and  •issuing  of  the  said  fiat,  had 
J  been  paid  by  W.  H.  to  the  plaintiff,  as  payments  made  in  discharge 
of  the  bills  in  fraud  of  his  other  creditors,  and  by  way  of  fi:^udulently  pre- 
ferring the  plaintiff  to  his  other  creditors ;  which  the  plaintiff,  in  ignorance 
of  any  such  fraud  or  fraudulent  preference,  then  refused  to  repay ;  of  aU 
which  the  defendant  then  had  notice ;  and  thereupon  afterwards  and  whilst 
the  amount  of  the  said  two  bills  remained  wholly  unpaid  by  the  defendant 
to  the  plaintiff  as  aforesaid,  and  after  the  defendant  had  been  so  called 
upon,  and  requested,  by  the  plaintiff  to  pay  him  the  same,  and  before  the 
commencement,  &c.,  to  wit,  on,  &c.,  W.  C,  &c.,  as  assignees  as  aforesaid, 
commenced  an  action  in  die  Court  of  Queen's  Bench,(a)  at  Westminster 
against  the  plaintiff  for  the  recovery  of  the  sums  so  paid  by  W.  H.  to  the 
pmintiff  as  aforesaid ;  and  the  plaintiff  then  and  until  the  recovery  of  the 
judgment  thereinafter  mentioned,  being  ignorant  that  such  payments  had 
oeen  made  by  W.  H.  in  fraud  or  by  way  of  such  firaudulent  preference  as 
aforesaid,  and  believing  that  he  had  a  good  defence  to  the  action,  appeared 
and  pleaded  to  the  action,  and  endeavoured,  as  much  as  in  him  lay,  to 
defend  himself  against  the  said  action ;  that  he  defended  the  said  action  at 
the  instance  and  request  and  for  the  benefit  of  the  defendant ;  that  such  pro- 
ceedings were  thereupon  had  in  the  said  action,  that  it  was  afterwards,  to  wit, 
on,  &c.  considered  and  adjudged,  &c.,  that  W.  C,  &c.,  as  such  assignees 
as  aforesaid,  should  recover  from  the  now  plaintiff  as  well  the  said  sum  of 
2000/.  as  also  the  sum  of  406/.  135.  6d.  for  their  costs  and  charges  by  the 
said  court  adjudged ;  which  damages,  costs,  and  charg:es  in  the  whole 
amounted  to  2406/.  13^.  6(/.,  and  that  the  now  plaintiff  should  be  in 
•1551  ™^'*^>  *^*  5  as  by  the  record,  &c. ;  •that  the  sum  so  recovered  by 
-*  W.  C.,  &c.,  against  the  now  plaintiff  as  aforesaid,  was  recovered 
for  and  in  respect  of  the  sam^  identical  sums  of  money ;  that,  by  reason 
of  the  said  judgment,  and  of  the  defendant  not  having  paid  to  the  plaintiff 
the  amount  of  the  two  several  bills,  or  either,  &c.,  according  to  his  said 
promise,  the  plaintiff  was  afterwards,  and  after  the  recovery  of  the  said 
judgment,  and  before  the  commencement,  &c.,  to  wit,  on,  fitc.  called  upon, 
and  forced  and  obliged,  to  pay,  and  actually  did  pay,  to  W.  C,  fitc.,  as 
such  assignees,  as  aforesaid,  the  several  sums  of,  &c.,  so  recovered  as  afore- 
said; and  the  plaintiff  was  also  forced  and  obliged  to  incur,  and  actually 
did  incur,  a  great  expense,  amounting  to  a  large  sum  of  money,  to  wit, 
300/.,  in  and  about  defending  and  endeavouring  to  defend  himseff  against 
the  said  action ;  which  the  plaintiff  is  still  liable  to  pay. 

Pleas :  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not  consent 
or  agree  not  to  press  W.  H.  for  payment  of  the  last-mentioned  bill,  modo 
et  forma ;  concluding  to  the  country ;  thirdly,  that  the  plaintiffs  did,  before 
the  1.3th  of  August  next  after  the  making  of  the  said  promise,  to  wit,  on, 
&c.,  and  on  divers  other  days,  &c.  press  W.  H.  for  payment  of  the  amount 

(a)  The  action  was  not  in  the  Queen's  Bench,  but  in  the  Common  Pleas.  See  Cook  t 
PrUchardy  antd,  vol.  v.  p.  329. 
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of  the  fiist-mentioned  bill ;  concluding  to  the  countiy.    Upon  aD  of  which 
duee  pleas  issue  was  joined. 

Fourthly,  that  after  the  making  of  the  said  promise,  and  before  the  com- 
mencement, &c.,  to  wit,  on,  &c.,  and  on  divers  other  days  between  that 
day  and  the  1st  of  September,  1841,  W.  H.  paid  to  the  plaintiff,  and  the 
plaintiff  then  accepted  and  received  from  W.  H.  divers  moneys  amounting 
to  a  lai^  sum,  &c.,  to  wit,  2002/.  6s.  6d.,  in  full  satisfaction  and  discharge 
of  the  said  bills,  and  of  all  damages  sustained  by  the  plaintiff  by  reason  of 
the  nonpayment  thereof,  and  further  that  the  defendant  never  had  notice 
that  the  said  bills  had  not  been  paid  *by  W.  H.  on  the  said  13th  pici* 
day  of  August,  1841,  nor  was  the  defendant  ever  requested  to  pay  ^ 
the  amount  thereof  between  the  said  13th  day  of  August  aforesaid,  on 
which  day  the  defendant  had  such  notice,  and  was  so  required  to  pay  the 
amount  of  the  said  bills  as  in  the  declaration  mentioned,  and  the  commence- 
ment of  this  suit,  &c.     Verification. 

Fifthly,  that  the  promise  bv  defendant  was  in  writing,  and  signed  by 
him,  and  that  the  plaintiff,  beiore  the  commencement  of  the  writ,  and  be- 
fore the  issuing  of  the  fiat,  to  wit,  on,  &c.,  did  knowingly  and  intentionally 
cancel  the  saia  promise,  and  did  then  deliver  up  the  same  so  cancelled  to 
the  defendant  as  satisfied,  cancelled,  and  annulled.     Verification. 

Sixthly.  As  to  the  nonpayment  of  the  2000/.  and  the  damages  alleged 
to  have  been  maintained  by  the  plaintiff  by  reason  of  the  nonpayment  of  the 
bills,  and  also  as  to  the  damages  sustained  by  the  plaintiff  by  reason  of  his 
being  obliged  to  pay  the  moneys  recovered,  as  in  the  declaration  stated, 
&c. ;  that  the  next  payment  in  the  declaration  alleged  to  have  been  made 
by  W.  H.  were  not  made  by  him  in  firaud  of  his  other  creditors,  and  by 
way  of  firaudulently  preferring  the  plaintiffs  to  other  creditors  of  W.  H., 
mado  et  formd;  concluding  to  the  countiy.  Upon  which  issue  was 
joined. 

Seventhly.  As  to  the  causes  of  action  in  the  introductory  part  of  the 
sixth,  plea  mentioned,  that  at  the  time  of  the  said  several  payments  by  W. 
H.  to  the  plaintiff,  and  also  at  the  time  of  the  commencement  of  the  said 
action  agamst  the  plaintiff,  the  plaintiff  well  knew  that  such  payments  were 
made  in  firaud  of  the  other  creditors  of  W.  H.,  &c.     Verification. 

Ei^thly,  to  the  causes  of  action  in  the  introductory  part  of  the  sixth  plea 
mentioned,  that  the  defendant  had  not,  at  the  time  of  making  these  several 
payments  by  *W.  H.  in  discharging  these  bills,  any  notice  that  such   r«ig-^ 
payments,  or  any  of  them,  fitc.,  were  made  in  fiaud  of  the  other   ^ 
crraitors,  &c.     Verification. 

Replication  to  the  fourth  plea,  that  W.  H.  did  not  pay  to  the  plaintiff, 
nor  did  the  plaintiff  accept  or  receive  fix>m  W.  H.  the  saicl  several  sums  of 
money  in  the  fourth  plea  mentioned,  in  full  satisfaction  and  discharge  of 
the  said  bills  and  all  damages  sustained  by  the  plaintiff  by  reason  of  the 
nonpayment  thereof,  and  that  the  defendant  had  notice  of  the  nonpayment 
thereof,  modo  d  formd;  concluding  to  the  country. 

To  die  fifth  plea  that  the  plaintiff  did  not  cancel  the  said  promise,  &c. ; 
concluding  to  the  country. 

To  the  seventh  plea  that  the  plaintiff  did  not  know  that  the  payments 
were  made  in  fraud  of  the  other  creditors,  fitc. ;  concluding  to  the  country. 

To  the  eighth  plea,  that  the  defendant  had,  at  the  time  of  the  making  of 
the  payments  by  W.  H.,  &c.  notice  that  such  payments,  &c.  were  made  in 
fraud  of  the  creditors  of  W.  H.,  &c.:  concluding  to  the  country.  Upon  all 
of  which  replications  issue  was  joined. 

VOL,  VI.  12  H  2 
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On  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  spring  assizes  for  the 
county  of  Surrey,  the  following  facts  appeared. 

In  the  month  of  July,  1841,  William  Hitchcock,  a  brother  of  the  defend- 
ant, owed  the  plaintiff  2000/.  for  money  lent ;  and,  as  securities  for  the  sum, 
had  accepted  two  bills  of  exchange  drawn  by  the  plaintiff,  each  for  the  sum 
of  1000/.  The  first  of  these  biUs  being  on  the  eve  of  becoming  due,  Wil- 
liam Hitchcock  applied  to  the  plaintiff  to  renew  it;  which  the  latter  did, 
upon  receiving  from  the  defendant  the  following  guarantee : — 

"  In  consideration  of  your  consenting  and  agreeing  not  to  press  for  im- 
mediate payment  of  the  amount  of  a  certain  bill  of  exchange  for  the  sum 
of  1000/.,  dated  the  19th  day  of  April  now  last,  and  drawn  by  you  upon, 
•1581  *^^^  accepted  by,  my  brother,  William  Hitchcock,  and  now  in  your 
J  hands,  when  the  same  shall  become  due,  and  not  to  negotiate  such 
bill,  and  to  abstain  fi'om  pressing  for  payment  of  such  amount,  or  any  part 
thereof,  until  the  13th  day  of  August  next  (being  the  day  on  which  a  cer- 
tain other  bill  of  exchange  for  the  sum  of  1000/.  dated  the  10th  day  of  May 
now  last,  and  likewise  drawn  by  my  said  brother  upon  and  accepted  by 
you,  [sic,]  and  now  in  your  hands,)  I  do  hereby  guarantee  the  payment  unto 
you  on  the  said  13th  day  of  August  next,  as  well  of  the  amount  of  the  said 
first-mentioned  bill  of  exchange,  or  so  much  of  such  amount  as  shall  not 
have  then  been  previously  paid,  as  also  of  the  amount  of  the  said  secondly 
mentioned  bill  of  exchange.     Dated,  the  17th  of  July,  1841. 

"  I  am,  &c.,  (Signed)  George  Hitchcock." 

Between  the  9th  and  31st  of  August  following,  W.  H.  being  at  that  time 
in  a  state  of  complete  insolvency,  paid  to  the  plamtifi's  attorneys,  after  some 
application  on  their  part,  several  sums,  amounting  to  2002/.  2^.  6d.,  being 
the  amount  of  the  two  bills  and  interest.  On  the  16th  of  September  a  fiat 
in  bankru{)tcy  issued  against  W.  H.;  the  assignees  under  which  broueht  an 
action  against  the  plaintiff  to  recover  back  the  money  so  paid  by  the  oank- 
rupt,  upon  the  ground  that  the  payments  were  a  firaudulent  preference ;  in 
which  action  tfaev  succeeded.  The  costs  of  the  assignees  amounted  to 
406/.  13^.  6{/.,  which  sum,  together  with  the  amount  of  the  verdict,  was 
paid  bv  the  plaintiff. 

At  me  present  trial  evidence  was  tendered  on  the  part  of  the  plaintiff  to 
prove  the  trading  of  W.  H.,  the  petitioning  creditor's  debt,  and  the  act  of 
•1591  ^^^'^^'^ptcy ;  but  this  eviaence  was  objected  to  on  behalf  of  the  *de- 
^  fendant,  and  rejected  by  his  lordship,  who  was  of  opinion  that 
the  question  as  to  the  bankruptcy  of  W.  H.  was  not  raised  by  the 
pleadings. 

It  was  then  contended  on  the  part  of  the  defendant,  that  the  affirmative 
of  the  issue  raised  by  the  fourth  plea  was  supported  by  the  fact  of  the  pay- 
ments stated  m  the  declaration,  and  admitted  to  have  been  made  by  W.  H. 
to  the  plaintiff.  On  the  part  of  the  plaintiff  it  was  argued,  that  as  the 
money  m  question  had  been,  in  point  of  law,  received  by  the  plaintiff  to 
the  use  of  the  assignees,  it  could  not  operate  as  a  payment  to  him.  His 
lordship  said  he  thought  that  the  proof  of  the  fact  of  money  having  passed 
firom  W.  H.  to  the  plaintiff  by  way  of  payment,  even  although  it  was  a 
firaudulent  preference,  was,  as  between  the  present  parties,  sufficient  to 
support  the  issue.    ' 

It  is  not  material  to  consider  the  questions  as  to  the  other  issues. 

A  verdict  was  returned  for  the  plaintiff  on  the  first,  second,  third,  iiflh, 
and  seventh  issues,  and  for  the  defendant  on  the  fourth,  sixth,  and  eighth 
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leave  being  reseired  to  the  plaintiflf  to  move  to  enter  a  verdict  upon  llie 
issue  taken  on  the  replication  to  ^he  fourth  plea. 

Sir  T.  WUdey  Serjt.,  in  last  Easter  term  obtained  a  rule  nisi  accordingly, 
and  also  for  judgment  non  obstarUe  veredicto  on  the  issue  raised  upon  the 
fifth  plea;  or  for  a  new  trial  on  the  ground  of  misdirection,  of  the  improper 
rejection  of  evidence,  and  that  the  verdict  was  against  evidence. 

BampaSy  Serjt.,  (with  whom  was  Peacock^)  now  showed  cause.  The 
real  question  in  the  case  is  as  to  the  meaning  of  the  fourth  plea,  alleging  a 
payment  and  acceptance  in  satisfaction  of  the  money  due  from  W.  H.  to 
the  plaintiff;  which  allegation  is  traversed  by  the  replication.  There  was  a 
payment  of  money  in  point  of  fact.  *Then  the  question  is,  whether  r»i  gQ 
events  occurring  subsequently  to  the  fact  of  payment,  will  change  the  *- 
nature  of  that  fact — whether  the  circumstance  of  the  assignees  recovering 
the  money  back  from  the  plaintiff,  will  prove  that  it  had  not  been  paid  to 
him.  [Maule,  J.  The  plaintiff  will  say  that  the  fact  of  the  assignees  having; 
recovered  the  money  back  from  him,  made  it  no  payment,  ab  initio ;  and, 
if  so,  he  has  a  right  to  say  that  the  money  was  not  received  by  him  in  satis- 
faction of  his  debt.]  He  might  have  replied  that  it  was  not  a  valid  satisfac- 
tion, in  the  same  way  as  a  party  who  seeks  to  avoid  a  contract  obtained  by 
duress  or  fraud,  must  show  that  it  was  so  obtained.  [Maule,  J.  Suppose 
this  had  been  the  case  of  a  plea  of  the  delivery  of  a  chattel  in  satisfaction, 
which  had  been  traversed  by  the  plaintiff;  might  not  the  plaintiff  have 
shown  that  the  owner  of  the  chattel  had  recovered  the  value  of  it  from  him 
in  trover  }(a)  Cresswell,  J.  The  real  question  is,  what  was  given  and 
niiat  was  taken  in  satis&ction  ?  Was  it  the  property,  or  the  mere  pos- 
session, of  the  money  ?]  It  was  a  payment  at  the  time,  and  so  received, 
tiiougfa  it  was  avoided  by  subsequent  events.  There  are  cases  undoubtedly 
where  subsequent  events  have  been  held  to  change  the  nature  of  a  previous 
transaction ;  as  in  the  case  of  Marston  v.  AUen^  8  M.  &  W.  494,  which 
will  probably  be  relied  upon  by  the  plaintiff,  where  it  was  held  that  the 
delivery  of  a  bill  (which  had  been  endorsed  by  the  holder  to  another  par^ 
for  safe  custody,)  was  not  an  endorsement  to  such  party.  [Tindal,  C.  J . 
So  here,  the  *plaintiff  sajrs  the  handin"?  over  the  money  was  not  a  rwigj 
payment.]  In  Marston  v.  AUen  the  holder  of  the  bill  did  not  ^ 
mtend  to  confer  any  rights  upon  the  party  into  whose  custody  he  ^ve  the 
bill ;  but  here  W.  H.  intended  to  pay,  and  the  plaintiff  to  receive,  the 
money,  in  satis&ction.  [Maule,  J.  But  in  point  of  fiau^t  it  was  a  pajrment 
to  the  plaintiff,  not  for  his  own  use,  but  for  the  use  of  other  persons.  Your 
argument  is,  that  the  plaintiff  should  have  shown  this  by  his  replication. 
Now  suppose  the  replication  had  stated  that  the  mone^  alleged  in  the  plea 
to  have  been  paid  to  the  plaintiff,  was  not  paid  to  him  by  the  defendant, 
or  accepted  by  him  in  satisfaction ;  but  was  paid  to  him  by  the  defendant 
for  the  use  of  the  assignees, — ^that  would  have  been  bad,  as  amounting  to 
a  statement  in  a  round  about  way  that  the  plaintiff  had  not  accepted  th« 
money  in  discharge  of  the  debt.  That  would  be  the  effect  of  the  replica- 
tion you  propose.]  The  replication  suggested  would  undoubtedly  be  bad, 
as  neither  denying  nor  confessing  and  avoiding,  the  allegation  in  the  plea. 
[Maule,  J.  It  would  amount  to  a  denial  that  the  money  was  accepted  by 

(a)  A  fortiori  upon  a  recovery  of  the  chattel  itself  in  dtiinMi^  or  in  repleyin,  the  judgment 
in  which  actioni  does  not  vest  the  property  in  the  defendant,  as  is  the  effect  of  a  judg- 
ment in  trover,  or  in  trespass  iU  btmU  <uportati$  «t  convertii,  P.  19,  H.  6,  fo.  6d,  pi.  d;  M.  6, 
H.  7,  foL  S,  9,  pi.  4.  If^  however,  after  a  judi^ment  for  the  plaintiff  in  diHnue,  which  is  to 
recover  the  goods  or  their  value,  the  plaintiff,  by  issuing  process  for  the  vaiut,  renounces 
his  right  to  the  chattel  in  specie,  the  property  would,  it  is  conceived,  vest  in  the  defendant. 
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the  plaintiff  in  dischai^  of  the  debt.]  In  the  case  of  a  plea  of  no  award, 
the  meaning  of  the  plea  is,  that  no  legal  award  was  made  at  the  time  ;  but 
if  something  has  occurred  afterwards  to  render  the  award  invalid,  the  de- 
fendant must  set  out  the  facts  in  his  pleading.  In  the  present  case  the 
plaintiff  took  the  money,  and  for  a  time,  at  least,  held  it  as  a  satis&ction 
of  his  debt.  During  that  time  he  could  not  have  sued  the  surety,  nor  could 
the  surety,  by  paying  the  plaintiff,  have  maintained  any  action  against  the 
principal  debtor.  The  surety  was  then  discharged  absolutely,  and  the 
plaintiff  cannot  revive  the  debt  against  him  by  matter  ex  post  facto.  The 
whole  question  will  perhaps  turn  substantially  upon  the  point,  whether  or 
•1 621   ^®*  ^^  ^^^^^  upon  which  the  plaintiff  relies,  ought  to  have  been  •spe- 

-'  cially  replied,  with  a  special  traverse  of  the  payment,  or  an  induce- 
ment giving  colour.(a) 

At  all  events  the  plaintiff  is  not  entitled  to  a  verdict  upon  the  issue  on 
the  fourth  plea,  as  the  jury  have  found  a  verdict  for  the  defendant  upon  the 
sixth,  thereby  negativmg  the  fact  of  fraudulent  preference.  [Maule,  J. 
The  bankruptcy  was  not  proved.]  And,  therefore,  it  was  not  shown  tiiat 
the  money  the  plaintiff  received  was  not  properly  his  own.  The  verdict 
and  judgment  in  the  former  action  were  not  evidence  against  the  present 
defendant,  being  res  inter  alios  acta.  [Maule,  J.  They  would  clearly  not 
be  conclusive  against  him.] 

Sir  T.  Wilde  and  Channelly  Serjts.,  (with  whom  was  DeedeSy)  in  support 
of  the  rule.  As  the  bankruptcy  was  not  proved,  it  is  manifest  diat  the  jury 
could  not  find  the  fact  of  a  fraudulent  preference.(6)  The  fourth  plea  is 
pleaded  as  a  bar  to  the  action,  and  must  be  received  in  that  sense.  It  pur- 
ports that  the  plaintiff  has  no  cause  of  action  against  the  defendant,  a  surety, 
•1631   ^^^^^^^  *^  •principal  debtor  paid  the  debt,  and  the  claim  of  the 

J  plaintiff  was  fliereby  satisfied.  The  question  then  is,  was  the  debt 
paid  ?  Was  not  the  effect  of  the  recovery  of  the  money  by  the  assignees 
to  rescind  the  payment  ab  initio  ?  Whose  money  was  it  mat  was  paid  ? 
Was  it  ever  paid  in  discharge  of  W.  H.'s  debt?  It  was  paid  to  the  use 
of  the  assignees  from  the  first  moment  that  the  plaintiff  received  it.  Clearly, 
then,  it  never  was  a  payment  to  the  plaintiff  in  satisfaction  of  his  claim.  The 
language  of  the  plea  must  receive  a  legal  construction.  The  term  "  payment'* 
cannot  mean  the  handing  over  from  one  party  to  another  of  money  which  does 
not  belong  to  the  one,  and  which  cannot  be  retained  (c)  by  the  other.  It  is 
said  that  at  any  rate  the  facts  ought  to  have  been  specially  replied ;  but  it  is 
admitted  that  if  they  had  been  set  out  upon  the  record,  the  replication  would 
have  been  bad.(d)    It  is,  however,  contended  that  the  facts  might  have  been 

(a)  Qutgrey  whether  a  special  replication  might  not  have  been  supported  on  the  ground 
that  the  subject  of  the  fraudulent  preference  was  not  a  specific  chattel,  by  a  successful 
assertion  of  title  to  which,  the  assignees,  would  show  that  the  creditor  never  had  acquired 
any  thing  in  the  chattel  beyond  a  mere  naked  possession  without  property,  but  was,  as 
far  as  appears,  a  payment  in  moneys  numbered,  in  coin  or  notes  unearmarked.  xhe 
Tight  of  the  assignees  arising  out  of  the  circumstances  which  gave  to  the  payment  the 
character  of  a  fraudulent  preference,  would  therefore  appear  to  be,  not  a  ri^ht  to  avoid 
and  annul  the  payment,  bat  a  new  risht  accruing  to  them  from  the  very  tact  that  the 
property  in  the  coin  or  notes  had  vested,  and  had  irrecoverably  vested,  in  the  defendant. 
Vide  post,  167,  n.  (a). 

{b)  The  bankruptcy  was  distinctly  alleged  in  the  declaration,  and  was  not  denied  by  any 
plea.  There  seems  to  be  no  difference,  as  to  the  question  of  fraudulent  preference,  be- 
tween a  bankruptcy  admitted  on  the  record  and  a  bankruptcy  denied  and  proved.  The 
plaintifi*  produces  his  tecta,  ready  to  establish  the  truth  of  the  allegations  of  bis  declara- 
tion ;  the  defendant  cannot  weaken  the  effect  of  those  allegation  by  declining  to  hear  the 
evidence  brought  to  support  them. 

(€}Videsuprl^  162,(al. 

(iQ  Vide  inirli,  167,  n. 
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ipeciaUy  stated,  with  a  special  traverse  of  the  payment.  But  the  argument 
OD  the  other  side  shows  diat  this  is  not  the  case  for  a  special  traverse.  For, 
in  the  first  place,  the  facts  alleged  in  the  inducement  would  amount  either 
to  a  direct  denial  of  the  allegation  of  payment,  or  they  would  be  in  confes- 
sion and  avoidance ;  and  in  either  case  a  special  traverse  would  be  impro« 
per.  [Maxtle,  J.  It  mav  be  doubted  whether  the  defendant,  after  taking 
issue,  or  upon  a  general  demurrer,  has  strictly  a  right  to  contend  that  the 
traverse  ought  to  have  been  special.]  Under  a  plea  of  no  award,  it  is  com- 
petent  to  the  defendant  to  show  that  although  an  award  has  been  made  in 
point  of  fact,  the  instrument  is  defective,  and  consequently  is  invalid.  In 
!EU  V.  The  Manchester  Water- Works  Company y  5  B.  &  Ad.  866,  2  N.  & 
M.  573 — ^in  an  action  against  a  corporation  on  a  bond,  the  condition  of 
which  recited,  that  the  company  were  by  an  act  'of  parliament  au-  rm-ic^A 
thorized  to  raise  money  by  bond,  and  thzt  at  a  general  assembly  of  ^ 
the  company  of  proprietors,  it  had  been  resolvea  that  the  bond  in  question 
Aould  be  issued  for  that  purpose, — ^the  defendants  pleaded  non  est  factum; 
and  it  was  held,  that  although  the  company  could  not,  under  that  plea, 
Aaw  that  the  bond  executed  by  them,  was  invalidated  by  collateral  matter, 
they  might  show  that  it  was  void,  because  executed  contrary  to  the  provi- 
sions of  the  act  of  parliament.  [Maule,  J.  The  issue  is,  whether  the 
money  was  received  by  the  plaintiff  in  satisfaction  of  his  claim.  You  say 
it  was  received  by  him  for  the  use  of  the  assignees  of  the  debtor.  His 
bankruptcy  must  therefore  be  proved.  You  wiU  then  contend  that  it  was 
proved  by  showing  the  record  in  the  action  by  the  assignees  against  the 
present  plaintiff,  in  which  they  recovered  the  money  fi*om  him.]  That  is 
not  exactly  the  argument  submitted.  The  question  is,  whether  the  princi- 
pal debtor  discharged  his  debt  to  the  plaintiff.  A  jury  have  found,  and 
this  court  has  upheld  the  findin^,(a)  that  the  assignees  had  a  right  to  the 
money  which  passed  from  the  debtor  to  the  plaintiff  on  that  occasion.  If 
another  jury  were  to  find  that  there  had  been  no  firaudulent  preference, 
that  would  not  make  the  former  transaction  amount  to  a  payment.  The 
verdict  and  judgment  in  that  case  are  conclusive  against  the  present  de- 
fendant: for  that  was  not,  as  far  as  he  is  concerned,  res  inter  alios.  As  a 
surety  he  cannot  be  treated  as  a  stranger  to  transactions  between  the  prm- 
cipal  debtor  and  creditor,  relating  to  the  debt  itself.  If  the  creditor  had 
recovered  against  the  surety,  and  the  latter  were  to  sue  the  principal  debtor, 
the  judgment  in  the  former  action  could  not  be  said  to  be  res  inter  alios. 
[CoLTMAN,  J.  Your  argument  would  seem  to  go  the  length  of  showing,  that 
if  the  former  verdict  had  been  *obtauied  by  reason  of  gross  negli-   r*i  ge 

S?nce  on  the  part  of  the  then  defendant,  it  would  still  be  binding  on  •- 
e  surety.]  Negligence,  or  collusion,  or  fraud,  might  have  been  set  up 
*>y  the  present  defendant.  But  he  has  no  right  to  try  again  a  question  that 
has  already  been  fairly  contested  and  disposed  of.  It  was  not  necessaiy 
in  the  present  action  to  prove  the  bankruptcy  of  the  principal  debtor.  The 
action  is  brought  upon  a  guarantee  for  the  payment  of  two  bills ;  the  surety 
says  they  have  already  been  paid :  surely  the  judgment  in  the  former  action 
is  conclusive  to  show,  they  have  not  been  paid.  Whether  or  not  the  surety 
was  discharged  is  another  question.  [Cresswell,  J.  Can  you  use  the 
record  in  the  former  action  to  show  a  fact  upon  which  the  verdict  and  judg- 
ment were  obtained,  namely,  that  the  money  was  received  by  the  plaintiff, 
not  as  a  payment,  but  for  the  use  of  the  assi^ees?  In  the  ordinary  case 
of  an  action  for  negligence  against  a  master,  in  which  a  verdict  is  obtained 
(a)  See  Cook  y.  Prichardy  antd,  vol.  y.,  p.  329. 
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Dy  the  plaintifT,  where  the  master  brings  an  action  against  his  servant  in 
whose  negligence  the  cause  of  action  originated,  the  verdict  and  judgment 
in  the  former  action  are  evidence  of  the  amount  of  damages,  but  not  of  the 
circumstances  under  which  they  were  recovered.(a)]  It  is  submitted  that 
the  cases  are  distinguishable.  It  was  certainly  competent  to  the  plaintiff  in 
this  action  to  show  that  the  money  which  was  alleged  in  the  former  action 
to  have  been  received  by  him  to  the  use  of  other  parties,  and  as  such  was 
recovered  from  him,  had  been  paid  to  him  by  the  principal  debtor  in  respect 
of  these  particular  bills. 

TiNDAL,  C.  J.  The  principal  question  in  this  case  arises  on  the  issue 
taken  on  the  fourth  plea,  which  states  that  W.  H.  had  paid  to  the  plaintiff, 
•1661  ^^  ***  ^^  plaintiff  *had  received  and  accepted  from  him,  a  sum 
^  ot  money  in  fiill  satisfaction  and  discharge  of  the  bills  of  exchange 
mentioned  in  the  declaration.  The  replication  traverses  this  allegation  of 
payment  and  acceptance.  And  the  question  is,  whether,  under  this  general 
traverse,  the  plaintiff  was  at  liberty  to  give  in  evidence  circumstances  sub- 
sequent to  the  fact  of  the  money  being  handed  over  to  him  from  W.  Hitch- 
cock for  the  purpose  of  showing  that  the  transaction  was  not,  in  fact,  a 
payment  in  satisfaction  of  the  bills  in  question.  And  upon  the  best  con- 
sideration which  I  can  bring  to  the  case,  I  am  of  opinion  that  the  plaintiff 
was  at  liberty  to  do  so.  Of  the  fact  of  money  being  passed  as  a  payment 
there  can  be  no  doubt ;  but  I  think  that  the  plaintiff  was  at  liberty  to  show 
that  what  appeared  at  the  time  to  be  a  good  and  satisfactory  payment,  was 
perfectly  illusory ;  that  the  money  which  he  had  received  from  W.  Hitchcock 
could  not  be  appropriated  by  him  to  his  own  use,  but  that  it  belonged  to 
the  assignees.  Suppose  the  particular  facts  had  been  replied,  the  replica- 
tion must  have  been  by  way  of  confession  and  avoidance ;  and  it  is  a  rule 
in  pleading  that  where  a  replication  is  in  confession  and  avoidance,  and  the 
subject  matter  of  the  avoidance  is  inconsistent  with  the  facts  stated  in  the 
plea,  the  plaintiff  must  specially  traverse  them.(J)  If,  therefore,  the  plain- 
tiff had  replied  the  facts  specially  he  must  have  concluded  "without  this," 
that  the  money  was  paid  by  W.  Hitchcock  and  accepted  by  him  in  satis- 
faction. In  Vumher  v.  Wane^  1  Stra.  426,  where,  to  an  action  m  assumpsit 
for  15/.,  the  defendant  pleaded  that  he  gave,  and  the  plaintiff  received,  a 
note  for  5/.  in  satisfaction,  the  plea  was  held  bad ;  and  Pratt,  C.  J.,  in 
giving  judgment,  said,  "  As  the  plaintiff  had  a  cause  of  action,  it  can  only 
*1671  ^^^^^i^gui^^d  ^y  satisfaction  he  agrees  to  accept;  and  it  is  not 
J  his  agreement  alone  that  is  sufficient,  out  it  must  appear  to  the  court 
to  be  a  reasonable  satisfaction ;  or,  at  least,  the  contrary  must  not  appear, 
as  it  does  in  this  case."  So  here,  the  real  facts  of  the  case  show  that  the 
plaintiff  had  not  received  any  satisfaction  for  his  claim ;  and  I  think  that 
was  evidence  to  support,  in  point  of  law,  the  denial  of  the  payment. 

Upon  the  other  point  I  am  of  opinion  that  the  judgment  m  the  action  by 
the  assi^ees  against  the  present  plaintiff  was  not  conclusive  against  the 
present  defendant.  He  was  no  party  to  that  action,  and  could  not  interfere 
m  it.  But  I  thmk  it  was  admissible  as  evidence  for  the  purpose  of  showing 
the  nature  of  the  whole  transaction.  Upon  the  whole,  I  am  of  opinion  that 
the  case  should  go  down  to  a  new  trial  to  ascertain  whether  or  not  there 
had  been  a  real  and  genuine  payment  of  the  bills  by  the  bankrupt  to  the 
plaintiff. 

CoLTMAN,  J.  The  plea  imports  that  W.  H.  paid  2092/.  2».  M.  of  his 


fa)  Vide  diet,  per  cur.  in  Qrttn  v.  Tht  Neto  River  Company,  4  T.  R.  990. 
\b)  See  1  Wms.  Saund.  21,  (i)  209,  (8) ;  Kenchin  v.  Knight,  1  Wi'U.  253. 
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own  money;  if  the  money  was  not  his,  it  was  not  paid  in  satisfaction  of  his 
debt.(a)  Cumber  v.  Wane  is  very  much  in  point.  What  there  appeared 
upon  the  record,  in  this  case  appeared  bj^  the  •evidence;  namely,  r»-igo 
that  the  plaintiff  had  not  received  satisfaction  for  his  debt.  Upon  I- 
the  other  point  also  I  quite  agree.  The  judgment  in  the  former  action, 
though  receivable  as  a  medium  of  proof  that  the  money  did  not  belong  to 
the  party  paying  it,  was  not  conclusive  evidence  to  satisfy  the  allegation — 
that  the  money  had  not  been  paid  in  satisfaction. 

Maule,  J.  I  also  think  the  rule  must  be  made  absolute  for  a  new  trial. 
As  to  the  fourth  plea  the  most  material  point  is,  the  allegation  that  the 
plaintiff  received  the  money  from  W.  Hitchcock  in  satisfaction  of  his  claim. 
But  the  evidence  shows  that  the  money  received  by  him  was  received  in- 
consistently with  its  being  in  satisfaction,  for  that  it  was  received  to  the  use 
of  the  assiornees  of  the  bankrupt.  This  was  affirmative  matter  negativing 
the  allegation  in  the  defendant's  plea.  There  is  no  rule  of  pleading  to 
prevent  the  plaintiff  from  denying  that  which  the  defendant  has  alleged ; 
and  here  it  was  quite  unnecessary  for  the  plaintiff  to  give  colour  or  to  have 
a  special  traverse.  I  do  not  think,  however,  that  the  plaintiff  is  entitled  to 
have  a  verdict  entered  for  him  upon  the  fourth  plea,  as  I  am  of  opinion 
th^  the  judgment  in  the  action  between  the  assignees  and  him  was  not 
conclusive  evidence  against  the  present  defendant.  It  is  said  that  it  is  hard, 
after  the  plaintiff  has  done  his  best  to  defend  himself  in  the  action  brou^t 
by  the  assigness,  and  has  been  compelled  to  pay  them  back  the  money, 
that  he  should  suffer  the  loss.  But  the  question  between  the  present  plain- 
tiff and  defendant  is,  whether  the  assignees  were  entitled  to  recover  that 
money.  And  that  is  a  fact  which  the  plaintiff  cannot  prove  conclusively 
by  the  production  of  the  record  in  the  former  action — ^he  must  bring 
forward  other  evidence.  If  the  next  jury  should  find  against  the  plain- 
tiff upon  that  point,  and  that  the  assignees  had  no  rieht  to  the  money, 
•it  would  be  the  same  between  the  present  parties  as  if  me  plaintiff  r*|gQ 
had  been  robbed  of  it ;  and  he  must  put  up  with  the  loss.  Juries  '■ 
do  sometimes  find  different  verdicts  upon  the  same  facts.  In  an  action  on 
a  policy  of  insurance  against  the  insurer,  where  the  defence  set  up  is  that 
certain  matters  ought  to  have  been  communicated  to  the  insurer,  the  jury 
may  find  that  the  matters  were  material  and  give  a  verdict  for  the  defendant. 
The  assured  may  then  sue  his  broker  for  negligence  in  not  making  the 
communication ;  and  in  that  action  the  jury  may  uiink  the  matters  not  ma- 
terial ;  and  the  assured  consequently  has  to  put  up  with  the  loss.  It  is  a 
hardship  upon  him ;  but  there  is  no  remedy  for  it  in  the  present  state  of 
the  law. 

Cresswell,  J.,  concurred.  Rule  absolute  for  a  new  trial. 

(a)Tn  this  view  of  the  case  a  special  replication  would  be  clearly  inadmissible;  butj 
fMore;  whether  at  the  time  of  the  fraudulent  preference,  which  must  be  taken  to  have 
occurred  before  any  act  of  bankrtiptcy,  it  being  so  alleged  in  the  declaration,  and  not 
denied,  the  money  was  not,  for  ail  purposes,  the  money  of  W.  Hitchcock,  though  it  may 
have  been  so  applied  by  him  as  to  ^ive  the  assignees  a  right  of  action  to  recover  it,  as  tf 
it  had  betn  their  own  money.  If  the  assignees  had  declared  specially,  would  they  not 
hare  stated  that  W.  H.,  with  intent  to  defraud  his  creditors,  voluntarily  paid  the  money 
to  the  defendant,  without  saying  that  the  money  so  handed  over  belonged  to  them  ?  \i 
would  rather  seem  that  the  assignees  are  allowed  to  recover,  brtvi  maiitt,  om  for  money 
leoeived  for  their  use  a  sum  of  which,  though  paid  otherwise  than  for  their  use,  they  are 
entitled  to  take  the  benefit. 
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DAL,  C.  J.,  proposed,  as  the  best  course,  that  the  action  against  the  sherifT 
should  be  suspended,  that  a  feigned  issue  should  be  directed  to  try  whether 
the  property  was  in  the  claimants  and  the  execution  debtor,  and  that  if  the 
Terdict  should  be  found  against  the  execution  creditor,  the  action  against 
the  sheriff  might  proceed;  out,  upon  Channellj  Serjt.,  calling  the  attention 
of  the  court  to  the  statement  in  the  affidavits  upon  wluch  he  had  moved — 
that  at  the  time  of  the  seizure  a  clerk  of  the  plaintiff's  attorney  had  attended 
the  officer,  had  pointed  out  the  horse,  and  desired  that  the  horse  might  be 
seized,  telling  the  officer  that  it  was  ^e  defendants'  property ;  which  state- 
ment was  not  answered ;  and  that  the  sheriff  had  been  ruled  to  return  the 
writ  so  soon  that  he  could  not  have  made  an  applirition  at  an  earlier 
period — the  court  ordered  the  rule  to  be  drawn  up — ^that  the  action  of  tres- 
pass should  proceed,  the  name  of  the  execution  creditor  bein^  substituted 
lor  those  of  the  sheriff  and  his  officer ;  that  the  horse  should  be  delivered 
*up  to  the  claimants,  upon  their  giving  security,  within  a  week,  to  r^^^o 
the  satisfaction  of  the  master,  for  the  return  of  the  horse,  in  the  1- 
event  of  their  claim  turning  out  to  be  unfounded;  that  otherwise  the  horse 
should  be  sold,  and  the  proceeds  paid  into  court;  and  that  the  question  as 
to  costs  should  be  reserved.  Rule  according]y.(a) 

(ft)  And  see  MdvUU  v.  Smark^  antd,  toI.  iii.  p.  57 ;  Ooidaekmidi  t.  Hamltt,  poit,  p.  187 ; 
Fmrnick  V.  La^coek,  2  Q.  B.  108. 
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A.,  by  deed,  "  io  consideration  of  the  reniSj  covenants,  and  agreements  hereinafier  rtttrvtd 
and  contained,"  on  the  part  of  B.,  covenants  to  grant  to  B.,  at  his  request,  a  lease  of  a 
bouse ;  hobendum  for  twenty-one  years  from  a  day  past,  "  but  determinable  as  berein- 
aAer  mentioned."  B.  covenants  to  lay  out  a  certain  sum  on  the  premises.  And  it  is 
agreed  that  the  lease  shall  contain  a  covenant  for  the  payment  of  rent  and  other  usual 
covenants ;  "  and  also  a  covenant,  as  it  is  also  hereby  agreed,  on  the  part  of  A.  for  the 
qoiet  enjoyment,  &c. ;  and  it  is  also  agreed  that  it  shall  be  lawful  for,  and,  in  the  event 
of  a  lease  being  executed,  there  shall  be  contained  in  the  lease  a  proviso  empowering, 
B.  to  determine  the  tenancy  or  the  lease,"  &c. 

Bddj  a  present  demise. 

Before  the  date  of  the  deed,  (September,  1835,)  A.  was  the  owner  of  a  row  of  houses 
runninj^  from  north  to  south,  with  a  garden  at  the  back  of  each  (to  the  east.)  In  the 
rear  oi  the  gardens,  and  divided  from  them  by  a  wire-fence,  was  a  shrubbery  with  a 
gravel- walk,  which  was  used  in  common  by  the  ocdupiers  oF  all  the  houses.  This 
shrubbery  was  bounded  on  the  east  and  north  by  the  fence  of  J.  S.  By  the  instrument 
the  premises  demised  to  B.  were  described  as  "the  fir^t  house  south  in  the  row  call- 
ed, sc,  with  the  garden  and  shrubbery  at  the  rear  and  north  side  thereof,  and  extend- 
ing to  J.  S.'s  fence  either  way,  &c.,  and  also  liberty  of  way  and  passage  to  and  for  such 
person  for  the  time  being  occupying  the  premises  intended  to  be  hereby  demised  in, 
along,  and  over  the  walk  in  the  rear  of  the  houses,  &c.,  enclosed  by  a  wire-fence  from 
the  garden-ground,  or  ground  occupied  with  such  several  houses."  The  fehce  of  J.  S. 
fan  along  the  south  side  of  the  garden  belonging  to  the  house  demised  to  B.,  ns  far  as 
the  wire-fence  dividing  the  garden  from  the  shrubbery.  In  September,  1839,  A.  by 
indenture  of  lease,  demised  to  C.  another  house  in  the  same  row,  with  a  reservation 
of  a  similar  right  of  way. 

F«U,  that  the  premises  demised  to  B.  included  at  least  some  portion  of  the  angle  of  the 
shrubbery  at  the  back  of  his  garden,  between  the  wire-fence  and  the  fence  of  J.  S.  to 
the  east,  and  therefore  that  C.  had  no  right  to  walk  over  the  whole  of  the  land  com- 
prised in  that  angle. 

Trespass,  for  breaking  and  entermg  the  plaintiflPs  close,  called  "  the 
garden.'' 

Pleas ;  first,  not  guilty ;  secondly,  that  the  locus  in  quo  was  not  the  plain- 
tiff's close.     Upon  both  of  which  issue  was  joined. 

Thirdly,  that  the  locvs  in  quo  was  the  close,  soil,  and  fireehold  of  Maiy 
P.  Whitton ;  and  leave  and  licence  from  her. 

VOL.  VI.  13  I 
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•1741  Fourthly,  that  the  plaintiff  had  not,  at  any  of  the  •times  when,  &c 
■I  any  estate,  right,  or  interest  in  the  close  in  which,  &c.  save  and 
except  under  the  said  M.  P.  W. ;  and  that  before  the  plaintiff  was  possessed 
of  the  close,  or  any  part  thereof,  and  before  the  times  when,  &c.,  to  wit, 
on  the  27th  of  September,  1839,  M.  P.  W.,  by  indenture,  granted  to  the 
defendant  full  and  free  right,  liberty,  and  permission,  of  walking  in  and 
upon  the  close ;  wherefore,  &c.    Verification. 

Replication,  to  the  third  plea,  that,  whilst  the  close  was  the  close,  soil, 
and  freehold  of  M.  P.  W.,  and  long  before  the  giving  and  granting  of  the 
leave  and  licence  of  M.  P.  W.  to  the  defendant,  to  wit,  on  the  18th  of 
September,  1835,  M.  P.  W.  demised  the  close  to  the  plaintiff;  habendum 
unto  the  plaintiff,  his  executors,  &c.  for  twenty-one  years  from  the  24th  of 
June,  1835,  the  plaintiff  to  be  at  liberty  to  determine  the  tenancy  at  the 
end  of  the  third,  seventh,  or  fourteenth  year  of  the  term,  on  giving  six 
calendar  months'  notice  thereof;  by  virtue  of  which  demise,  the  plamtiff, 
on.  Sue. J  entered  upon  and  was  possessed  of  the  close;  and  that  he  had 
not,  at  any  time  given  notice  to  determine  the  tenancy ;  and  that  he  con- 
tinued so  possessed  until  the  defendant,  during  the  continuance  of  the  said 
demise  of  his  own  wrong,  broke  and  entered,  &c.    Verification. 

To  the  last  plea,  that  the  plamtiff  was  possessed  of  the  close  long  before 
and  at  the  several  times  when,  &c.,  and  long  before  and  at  the  time  of  the 
making  of  the  said  indenture  as  tenant  thereof  to  M.  P.  W.  under  and  by 
virtue  of  a  certain  demise  thereof,  firom  M.  P.  W.  to  the  plaintiff,  long 
before  the  several  times  when,  &e.,  and  long  before  the  making  of  the 
indenture ;  without  tkisj  that  before  the  plaintiff  was  possessed  of  the  close, 
M.  P.  W.,  by  the  said  indenture,  granted  unto  the  defendant  full  and  free 
right,  liberty,  and  permission,  of  waking  in  and  upon  the  close,  modo  et 
fbrmd;  concluding  to  the  country. 

^1751       *1^6  rejoinder  took  issue  upon  the  demurrer  mentioned  in  the 
^   replication  to  the  third  plea,  and  joined  issue  upon  the  replication 
to  the  fourth  plea. 

The  surre-joinder  joined  issue  upon  the  rejoinder  to  the  replication  to 
tiie  third  plea. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  the  county 
of  Surrey,  the  following  facts  appeared. 

The  plaintiff  was  the  occupier  of  a  house,  being  No.  8,  in  Grove  Cres- 
cent, Camberwell,  (being  the  last  house  south  in  a  crescent  running  north 
and  south;)  the  defendant  was  the  occupier  of  the  house,  &c.  No.  6.  At 
the  back  of  each  of  the  houses  (to  the  east)  was  a  small  garden,  and  in  the 
rear  of  the  gardens  was  a  wire-fence  separating  them  from  a  strip  of  land 

Elanted  as  a  shrubbery,  in  which  there  was  a  six-foot  gravel  walk,  which, 
efore  the  agreement  hereinafter  mentioned,  appeared  to  have  been  used  bv 
the  inhabitants  of  all  the  houses  in  the  crescent.  At  each  end  of  this  walk 
(running  north  and  south)  was  a  circular  turn.  The  whole  of  the  premises 
were  bounded,  on  the  south  and  east,  by  lands  in  the  occupation  of  Charles 
Baldwin.(a)  ' 

On  the  18th  of  September,  1835,  an  agreement,  under  seal,  was  exe-? 
cuted  between  Mary  P.  Whitton  (who,  it  was  admitted,  was  then  the  owner 
in  fee  of  the  whole  of  the  houses,)  of  the  one  part,  and  the  plaintiff  of  the 
other  part ;  the  material  points  of  which  were  as  follows : 

"  TTie  said  M.  P.  W.,  in  consideration  of  the  rents,  covenants,  and 

(a)  See  Dykes  v.  Biakt^  1  Arn.  C.  P.  Rep.,  where  a  plan  of  the  premises  in  question  is 
given. 


6  Manning  &  Granger.  .  75 

agreements,  hereinafter  reserved  and  contained,  on  the  part  of  the  said  John 
Curling,  his  executors,  &c.,  to  be  paid,  performed,  and  observed,  doth 
hereby  covenant  with  the  said  J.  C,  his  executors,  &c.,  that  she  the  said 
M.  P.  W.,  her  heirs  or  assigns,  shall  and  •will  at  any  time  during  r*^^^ 
the  term  hereinafter  agreed  to  be  demised,  upon  request  made  to  ^ 
her  or  them  in  writing  under  the  hand  of  the  said  J.  C.,  his  executors,  &c. 
for  that  purpose,  and  at  his^r  their  and  her  joint  expense,  grant  and  exe- 
cute unto  the  said  J.  C,  his  executors,  &c.,  and  J.  C.  doth  hereby  cove- 
nant to  accept  a  counterpart  of  a  good  and  effectual  demise  or  lease  by 
M.  P.  W.,  her  heirs  or.  assigns,  of  all.  that  messuage,  tenement,  and  pre- 
mises, being  the  first  house  south  in  the  row  of  eight  hopses  caHed  Grove 
Crescent,  in  Camberwell  Grove,  with  the  garden  and  shmbbery  at  the  rear 
and  south  side  thereof,  and  extending  to  Mr.  Baldwin's  fence  either  way, 
tf^ether  with  the  use  of  water,  &c.,  and  also  full  and  free  liberty  of  way 
and  passage  to  and  for  such  person  or  persons,  for  the  time  being,  occupy- 
ing; the  said  messuage  or  tenement  and  premises  intended  to  be  hereby  de- 
mised, and  his  and  their  res))ective  families  (not  being  sen'ants)  and  friends 
in,  along,  and  over  the  walk  of  six  feet  wide,  in  the  rear  of  the  houses  form- 
ing the  said  crescent  enclosed  by  a  wire-fence  from  the  garden-ground,  or 
ground  occupied  with  such  several  houses,  the  same  walk  having  been  set 
out  and  provided  as  a  promenade  or  walk  for  their  respective  families  (not 
being  servants ;)  habendum^  unto  J.  C,  his  executors,  administrators  and 
assigns,  for  the  term  of  twenty-one  years,  from  the  24th  day  of  June  last, 
but  determinable  as  hereinafter  mentioned ;  Yielding  and  paying  for  the 
same  the  rent  of  a  peppercorn  until  the  10th  day  of  November,  1836 ;  and 
yielding  and  paying  for  the  same  from  the  said  10th  day  of  November  to 
the  25th  day  of  December  following,  the  sum  of  11/.  12^.  6d.\  and  yielding 
and  paying  for  the  same  from  the  said  25th  day  of  December  for  and  dur- 
ing every  subsequent  year  of  the  same  term  the  yearly  rent  of  90/.,  clear  of 
all  tenants'  taxes,  deductions  and  abatements  whatsoever,  by  four  equal 
quarterly  payments,  *on  the  25th  day  of  March,  &c.,  and  the  annual  r*-i77 
sum  of  3/.  3*.  for  the  supply  of  water,  &c.  (The  instrument  con-  ^ 
tained  a  covenant  by  the  plaintiff,  to  lay  out  125/.  at  the  least  within  the 
first  year  after  the  date,  in  repairing,  improving,  and  embellishing.)  And 
it  is  hereby  agreed  and  declared,  that  there  shall  be  contained  in  the  said 
lease  and  counterpart,  by  and  on  the  part  of  J.  C,  his  executors,  &c.,  a 
covenant  for  the  payment  of  the  said  yearly  rent,  and  also  of  the  said  yearly 
sum  of  3/.  38,  for  the  water,  and  also  all  taxes,  &c. ;  and  also  a  covenant 
that  J.  C.  shall  pay  unto  M.  P.  W.  one  eighth  part  (not,  however,  exceed- 
ing 2/.  in  any  one  year)  of  what  she  shall  expend  or  incur  in  repairing, 
maintaining  and  keeping  the  road  and  ground,  lawn,  and  plantation  in  front 
of  the  houses,  and  the  fences,  &c.,  and  also  the  walk  in  the  rear  of  the  said 
j|round ;  and  the  usual  covenants  to  keep  in  repair  and  leave  in  repair. 
And  also  a  covenant, — as  it  is  also  hereby  agreed,  on  the  part  of  M.  P.  W., 
her  heirs  and  assigns, — ^for  the  quiet  enjoyment  of  the  premises  hereby  de- 
mised against  any  person  or  persons  claiming  under  her  or  them,  &c.  And 
it  is  also  agreed,  that  it  shall  be  lawful  for,  and  in  the  event  of  a  lease  being 
executed,  there  shall  be  contained  therein  a  proviso  empowering,  J.  C,  his 
ex^utors,  &c.  to  determine  the  said  tenancy,  or  the  said  lease,  at  the  end 
of  the  third,  seventh,  or  fourteenth  year  of  the  said  term,  on  giving  six 
calendar  months'  notice  thereof." 

On  the  27th  September,  1839,  M.  P.  W.  executed  a  lease  for  twenty- 
one  years  of  No.  6,  to  the  defendant ;  wherein  was  reserved  the  use^  as 
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theretofore  enjoyed  by  the  occupiers  of  the  same  messuage,  of  the  road  or 
entrance  in  front  of  Grove  Crescent,  and  of  the  walk  of  six  feet  in  width, 
on  the  east  of  the  ^rdens  of  the  houses  forming  the  Crescent. 
*1781  '^^^  plaintiff,  some  time  after  he  had  taken  possession  *under  the 
J  agreement,  removed  the  wire-fence  at  the  back  of  his  garden,  and 
planted  flower-beds,  with  gravel  walks  between  them,  in  the  shrubbery,  in 
the  line  of  the  six-feet  gravel  walk,  so  as  to  make  that  part  a  continuation 
of  his  own  garden,  and  he  put  up  a  wire-fence  separating  the  part  so  planted 
from  the  remainder  of  the  shrubbery  containing  the  six-feet  walk.  The 
trespass  complained  of,  was  committed  by  the  defendant  in  the  exercise  of 
a  right  claimed  by  him,  to  walk  over  the  whole  of  this  ground,  which  had 
formerly  been  part  of  the  shrubbery. 

It  was  objected  at  the  trial,  on  the  part  of  the  defendant,  first,  that  the 
agreement  of  the  18th  September,  1835,  did  not  amount  to  a  demise ; 
secondly,  that  if  it  did,  the  interest  in  the  hcus  in  qtio  did  not  thereby  pass 
to  the  plaintiff,  as  no  exclusive  rieht  of  possession  had  been  therein  con- 
ferred upon  the  plaintiff  as  against  the  defendant ;  and,  thirdly,  that  the  locus, 
in  quo  could  not  be  described  as  a  close  called  "  The  garden."  His  lord- 
ship expressed  an  opinion  against  the  two  former  objections ;  and  he  left  it 
to  the  jury  to  say,  whether  the  place  trespassed  upon,  was  ^^  a  garden,"  and 
whether  the  plamtiff  was  in  possession  thereof,  and  whether  the  premises 
demised  to  hun,  included  all  the  soil  up  to  Baldwin's  fence.  The  jury 
found  in  favour  of  the  plaintiff  upon  all  three  points;  and  a  verdict  was  en- 
tered for  him,  leave  being  reserved  to  move  to  enter  a  verdict  for  the  de- 
fendant upon  the  second  issue,  if  the  court  should  think  it  was  not  satisfac- 
torily proved  that  the  plaintiff  had  such  a  possession  as  entitled  him  to 
maintam  trespass,  or  upon  the  third  issue  if  they  should  think  the  agreement 
did  not  amount  to  a  present  demise. 

BompaSy  Serjt.,  in  last  term,  obtained  a  rule  nisi  on  the  points  reserved, 
or  for  a  new  trial,  upon  the  ground  that  the  verdict  was  against  evidence. 
*1791  ^Ckanneliy  Serjt.,  now  showed  cause.  The  declaration  charges  a 
^  trespass  in  '^  a  garden ;"  and  although  the  locus  in  quo  is  called  a 
shrubbery  in  the  agreement,  the  jury  have  found  that,  in  fact,  it  was  a  gar- 
den. [TiNDAL,  C.  J.  If  the  defendant  had  a  right  to  walk  in  the  six-foot 
walk,  as  he  has  justified  that  in  his  plea,  ought  mere  not  to  have  been  a 
new  assignment  for  the  trespass  extra  viam9]  It  is  submitted  that  it  was 
not  necessary,  as  the  plaintiff  has  named  the  close  in  his  declaration ; 
Cocker  v.  Crompton,  1  B.  &  C.  489,  2  D.  &  R.  719.  The  defendant  heie, 
does  not  justify  for  a  right  of  way ;  he  sets  up  a  licence  over  the  whole  done. 
The  substantial  questions  in  the  case  are,  whether  the  agreement  amounted 
to  a  demise ;  and,  if  it  did,  whether  the  locus  in  quo  was  included  therein. 
The  plaintiff  insists  upon  the  affirmative  of  these  propositions. 

The  agreement  is  under  seal ;  it  contains  actual  covenants  by  the  plain 
tiff;  there  is  an  obligation  on  his  part  to  lay  out  money  on  the  premises ; 
the  periods  of  the  commencement  and  determination  of  the  term  are  spoker 
of;  there  is  an  agreement  on  the  part  of  Mrs.  Whitton,  amounting  to  a 
covenant  for  quiet  enjoyment,  on  which  the  plaintiff  mig^t  have  sued ;  and 
altogether  the  intention  of  the  parties  is  clear,  that  the  instrument  should 
operate  as  a  present  demise  for  twenty-one  years,  determinable  as  therein 
mentioned ;  nor  is  that  intention  less  clear,  because  the  agreement  stipulates 
for  the  execution  of  a  formal  lease.  [Maule,  J.  It  appears  that  Mrs.  Whit- 
ton could  not  insist  upon  the  lease  being  executed.  It  lay  with  the  plaintiff 
to  require  it.    Tindal,  C.  J.  There  are  certainly  no  words  of  present  demiao 
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m  the  instrament,  except  by  inference.]  Words  of  present  demise  are  not 
essential  to  the  operation  of  the  agreement  as  a  demise ;  Bac.  Abr.  title 
Lease  (K.) 

Secondly,  the  locus  in  quo  was  included  in  the  demise.  *The  r^^oQ 
premises  demised  are  described  as  extending  to  Mr.  Baldwin's  I- 
fem:e  either  way ;  and  as  soon  as  it  was  ascertained  where  that  fence  was, 
the  construction  of  the  instrument  lay  with  the  judge.  His  opinion  was  in 
favour  of  the  plaintiff;  but,  to  avoid  any  doubt,  he  lefl  the  question  to  the 
jury,  who  also  found  for  the  plaintiff.  It  may  be  a^ed  on  the  other  side, 
that  there  was  no  demise  of  the  locus  in  quo  to  the  plaintiff,  as  there  was  a 
reservation  of  a  ri^ht  of  way,  in  the  six-foot  walk  to  the  plaintiff  himself, 
and  that  there  could  not  be  an  easement  granted  to  him  in  premises  of 
^ich  he  had  already  the  legal  estate.  But  the  right  of  way  is  for  the  omoi- 
ers  of  all  the  houses ;  and  all  that  was  meant  bv  the  agreement  was,  that 
the  plaintiff  should  have  a  right  of  way  behind  the  other  houses.  The 
circular  footpath  was  undoubtedly  in  existence  before  the  demise  to  the 
plaintiff;  but  even  supposing  that  to  be  included  in  the  right  of  way,  the 
defendant  could  not  succeed  on  the  present  pleadings.  The  soil  being  in 
Mrs.  Whitton,  she  had  demised  it  to  the  plaintiff  previously  to  the  time 
wbea  Ate  assumed  to  grant  to  the  defendant  an  easement  which  she  had 
then  no  power  to  create. 

Bompas^  '^^*'  ^  support  of  the  rule.  The  agreement  did  not  amount 
to  a  demise.  There  are  no  words  of  present  demise,  and  it  contains  cove- 
nants for  a  future  lease.  The  covenant  to  lay  out  money,  which  has  been 
relied  upon  on  the  other  side,  is  the  same  as  m  building  contracts,  in  which 
it  is  frequently  stipulated  that  money  shall  be  expended  before  a  lease  is 
granted.  If  this  instrument  were  intended  to  operate  as  an  actual  lease, 
mere  would  have  been  no  necessity  for  any  provision  for  a  future  lease, 
which  should  contain  certain  specified  covenants.  There  is  no  covenant  to 
pay  rent.  Even  where  rent  has  been  reserved  with  a  right  to  distrain,  the 
instrument  has  been  held  not  to  amount  to  a  demise,  *where  there  r«^o| 
has  been  a  stipulation  for  a  future  lease ;  Bicknell  v.  Hoody  bM.  ^ 
&.  W.  104.  Here  the  future  lease  is  to  contain  certain  covenants ;  but 
taking  this  to  be  a  present  demise,  if  no  future  lease  is  granted,  will  the 
tenant  hold  the  premises  for  twenty-one  years  without  being  subject  to  any 
of  the  covenants,  Mrs.  Whitton  not  having  the  power  to  compel  the  execu- 
tion of  the  lease  ?  By  the  covenant  for  quiet  enjoyment,  nothing  more  was 
meant  than  that  the  plaintiff  should  have  quiet  enjoyment  until  the  lease 
was  granted,  and  that  Mrs.  Whitton  had  title  to  grant  such  a  lease.  The 
covenant  as  to  the  determination  of  the  tenancy  clearly  points  to  the  ri^t 
to  determme  the  tenancy  afler  the  lease  should  have  been  e;ranted.  j^TiN- 
DAL,  C.  J.  In  what  relation  were  the  parties  to  stand  in  the  mean  time  ?] 
As  in  the  case  of  buildmg  leases.  The  learned  serjeant  upon  this  point 
cited  Chapman  v.  Toumer^  6  M.  &  W.  100 ;  Braskier  v.  Jacksony  6  M.  & 
W.  549 ;  Jones  v.  BeynoldSy  1  Q.  B.  506,  1  G.  &  D.  62;  and  Doe  dem. 
Tkompsan  v.  ^mey^  12  A.  &  E.  476,  4  P.  &  D.  177.  [Maule,  J.,  refer- 
red to  Perring  v.  Brooky  7  C.  &  P.  360.] 

But  even  assuming  that  this  mstrument  did  amount  to  a  demise,(a)  the 
locus  in  quo  was  not  included  in  it.     The  whole  instriment  must  be  read 

{a)  The  qoestion  has  generally  arisen  upon  the  construction  ot  instruments  not  under 
seal.  But  now  by  the  "act  to  simpUry  the  transfer  of  property."  (7  &  8  Vict.,  c.  76,)  all 
ilemises  in  writing  made  after  the  Ist  of  January,  184.%  must  he  under  seal,  otherwise  they 
■re  to  operate  as  agreements  only.  Sealing  by  the  lessor  without  any  sealing  on  the  part 
of  Uie  teesee,  would  appear  to  be  sufficient  under  this  statute  j  ud  qtutre. 
•  i2 
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together.  A  right  of  way  over  the  locus  in  quo^  was  clearly  reserved  to  the 
plaintiff,  and  therefore  the  soil  could  not  have  been  demised  to  him.  He 
IS  to  pay  one-eighth  of  the  expense  of  keeping  the  path  in  order.  [Maule,  J. 
There  might  be  a  demise  of  the  soil  to  one  party,  and  a  concurrent 
•1821  *S^^^  ^^  ^  "S^^  ^^  ^^y  ^^^^^  ^^  ^^  others,  with  a  condition  that  they 
-I  should  all  join  in  the  expense  of  keeping  the  way  in  order.  Colt- 
man,  J.  As  you  put  it,  you  make  it  a  question  for  the  jury;  and  they  have 
found  against  you.  Maule,  J.  You  treat  it  as  a  question  of  parcel  or  no 
parcel.]  It  is  clear  that  the  demise  to  the  plaintiff  was  only  of  that  portion 
of  the  garden  which  extended  to  where  the  wire-fence  had  formeriy  run, 
reserving  the  right  of  way  in  the  shrubbery  beyond  to  the  tenants  of  all  the 
houses ;  and  if  they  all  had  a  common  right,  they  could  be  no  possession 
in  the  plaintiff  as  against  the  defendant. 

Tindal,  C.  J.  It  is  often  very  difficult  to  say  whether  a  particular  instrument 
amounts  to  an  agreement  for  a  lease,  or  an  actual  demise.  The  general  rule 
is  correctly  laid  down  in  Morgan  v.  Bisselly  3  Taunt.  65,  namely,  that  the 

Question  depends  on  the  intention  of  the  parties,  as  it  is  to  be  collected 
om  the  instrument.  That  rule  the  courts  have  endeavoured  to  apply  in 
all  cases,  by  seeking  to  arrive  at  the  intention  of  the  parties.  That  inten- 
tion it  is  most  important  to  ascertain  in  the  present  case,  as  the  question 
whether  this  instrument  operates  as  a  demise,  is  substantially  the  only  one 
raised  on  the  pleadings,  whether  we  look  to  the  plea  of  not  possessed — 
which  must  mean  not  legally  possessed — or  to  the  other  issue,  where  the 
point  is  more  directly  raised.  And,  looking  at  the  instrument  in  all  its 
parts,  I  think  effect  will  be  given  to  the  intention  of  the  parties,  by  con- 
struing it  as  an  actual  demise  rather  than  by  treating  it  as  a  mere  agree- 
ment for  a  lease.  It  begins  by  stating,  that  "  in  consideration  of  the  rents, 
covenants,  and  s^greements  hereinafter  reserved  and  contained ;"  on  the 
part  of  the  plaintiff,  Mrs.  Whitton  covenants  that  she  will,  at  the  request 
of  the  plamtiff,  "  grant  and  execute  an  effectual  demise  or  lease"  to  him. 
•1831  '^^^  clearly  refers  to  the  rents,  covenants,  and  •agreements  con- 
J  tained  in  the  agreement,  and  not  to  those  which  are  to  be  inserted 
in  the  formal  lease.  Then,  passing  by  the  description  of  the  premises,  we 
come  to  the  habendum^  which  is  "  for  die  term  of  twenty-one  years,  from  the 
24th  day  of  June  last,"  which  rather  seems  to  form  part  of  the  instrument 
itself.  After  the  reddendum^  it  contains  a  covenant  on  the  part  of  the 
plaintiff  to  lay  out  a  certain  sum  within  the  first  year  after  the  date ;  and 
then  it  proceeds  to  specify  the  covenants  that  are  to  be  contained  in  the 
future  lea^e  ;  which  are  covenants  usually  contained  in  such  an  instrument. 
The  question  is,  what  would  be  the  relation  c5  the  parties  between  the 
execution  of  the  agreement  and  the  execution  of  the  lease.  And  I  cannot 
think  it  would  be  any  oth^r  than  that  of  landlord  and  tenant  under  the 
habendum  and  reddendum  in  the  agreement.  In  further  corroboration  of 
this  view,  we  find  a  clause  towards  the  end  of  the  instrument,  that  the  lease 
shall  contain  "  also  a  covenant,  as  it  is  also  hereby  agreed,^^  on  the  part  of 
Mrs.  Whitton  for  quiet  enjoyment ;  showing  that  the  instrument  provides 
for  a  future  lease,  and  also  for  the  quiet  possession  of  the  premises  in  the 
interval  There  is  also  the  further  clause — "  And  it  is  also  agreed  that  it 
shall  be  lawful  for, — and  in  the  event  of  a  lease  being  executed^  there  shall 
be  contained  in  the  said  lease  a  proviso  empowering — ^the  said  J.  C.  P.  to 
determine  the  said,  tenancy'*'*  in  the  way  there  mentioned.  Now,  what  is  this 
but  showing  that  in  the  interval  before  a  formal  lease  was  granted,  a  tenancy 
was  to  subsist  ?    I  think,  therefore,  this  falls  within  the  class  of  cases  mani- 
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festing  an  intention  between  the  parties  that  an  absolute  demise  shall  takc^ 
eflfect,  and  that  the  issues  turning  on  the  fact  of  a  demise  were  properly 
found  for  the  plaintiflf. 

The  second  question  is,  whether  the  premises  upon  which  the  alleged 
trespass  was  committed  are  properly  contained  in  die  description  of  the 
part  demised. 
&c.,  with  the 
thereof,  and  extending  I 
must  mean  the  comer  that  was  bounded  by  Mr.  Baldwin's  fence  on  both 
sides.  If  that  be  so,  the  spot  where  the  defendant  walked  was  cleariy 
within  the  limit.     Upon  the  whole,  therefore,  I  think  the  verdict  was  right. 

CoLTiiAir,  J.  I  also  think  that  the  instrument  in  question  amounted  to  a 
present  demise.  The  words  at  the  beginning  are  very  strong.  If  the  state- 
ment had  been  that  by  the  plairUiff^s  lease  rent  was  to  be  reserved,  the 
natural  construction  would  be  that  none  was  reserved  by  the  instrument 
itself.  But  the  consideration  is  expressed  to  be  the  rents,  &c.,  herein  re- 
served ;  which  shows  that  the  demise  was  then  to  come  into  operation.  And 
this  construction  is  consistent  with  the  other  parts  of  the  mstrument.  It 
speaks  of  ^^the  demise  herein  contained,"  and  of  the  determination  of  the 
said  tenancy  or  the  said  lease. 

As  to  the  question  whether  the  locus  in  quo  formed  part  of  the  demised 
property,  I  think  the  jury  came  to  a  right  conclusion.  The  construction 
put  upon  the  deed  by  the  defendant  would  not  satisfy  the  words  "  either 
way;"  as,  if  the  premises  demised  to  the  plaintiff  terminated  at  the  line 
where  the  wire-fence  formerly  stood,  those  premises  would  extend  to  Mr. 
Baldwin's  fence  only  one  way, 

Maule,  J.  I  also  am  of  opinion  that  the  instrument  in  question  amounts 
to  a  demise.  It  appears  clearly  to  have  been  the  intention  of  Mrs.  Whitton 
to  deprive  herself  of,  and  to  confer  upon  the  plaintiff,  the  right  to  the  pos- 
session of  the  property  for  three,  seven,  fourteen,  or  twenty-one  years.  It 
was  not  a  formal  lease ;  that  was  •contemplated  to  be  made  after-  r»i  05 
wards.  Another  argument  strikes  me,  in  addition  to  those  of  the  ^ 
rest  of  the  court,  in  which  I  entirely  concur,  that  in  supposing  this  instrument 
not  to  operate  as  a  demise,  the  lessor  would  not  have  the  advantage  of  any 
of  the  covenants,  unless  the  plaintiff  himself  required  a  lease  to  be  executecf. 

With  regard  to  the  question  whether  the  locus  in  quo  was  demised,  the 
defendant  msists  upon,  and  has  exercised,  a  right  to  go  upon  any  part  of 
that  plot  of  land  which  is  bounded  on  the  norSi  by  the  wire-fence  put  up 
by  the  plaintiff,  on  the  west  by  the  line  where  the  fence,  which  was  re- 
moved by  him,  formerly  stood,  and  on  the  south  and  east  by  Baldwin's 
fence.  The  trespass  therefore  was  committed  on  a  portion  of  the  land  in- 
cluded in  the  demise.  It  may  be  that  the  defendant  has  a  right  more 
extensive  than  the  plaintiff  is  willing  to  allow,  but  still  he  has  exceeded  that 
ri^t(a}  Rule  discharged. 

(a)  CressweU,  J.,  was  absent. 


BADMAN  V.  PU6H. 

AnaffidATit  stating  the  insolTency  of  the  defendant  in  answer  to  a  rule  nisi  for  judgment 
as  in  ease  of  a  nonsuit,  should  show  that  no  step  has  been  taken  since  the  insoWencf 
was  known. 

An  affidavit  in  answer  to  a  rule  nisi  setting  up  as  an  answer  that  the  application  was 
against  good  faith,  should  be  precise  and  unambiguous. 
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Dawling^  Serjt,  showed  cause  against  a  rule  for  judgment  as  in  case  of 
A  nonsuit,  upon  an  affidavit  made  by  the  plaintiff,  stating  that  he  had  been 
informed  and  believed,  that  since  the  commencement  of  the  action  the  de- 
fendant had  become  embarrassed  in  his  circumstances,  and  that  in  May  last 
^iRfil  ^  negotiation  took  *place  for  staying  all  proceedings  in  the  action, 
-I  each  party  paying  Ins  own  costs ;  upon  which  it  was  agreed  that 
proceedings  sboidd  be  stayed,  and  that  the  present  rule  had  been  obtained 
m  breach  of  ^ood  faith.  According  to  the  late  cases,  a  plaintiff  relying; 
upon  the  insolvency  of  the  defendant  as  an  excuse  for  not  going  to  trial, 
must  show  that  no  step  has  been  taken  by  him  since  the  &ct  of  insolvency 
came  to  his  knowledge.  But  it  is  submitted,  that  when  a  ne^tiation  is 
entered  into  by  which  a  plaintiff  is  prevented  from  going  to  tnal,  the  de- 
fendant is  not  entitled  to  move  for  judgment  in  case  of  a  nonsuit  upon  die 
ground  of  a  delay  in  which  he  was  himself  the  principal  party,  and  that  he 
ought  to  pay  the  plaintiff  the  costs  of  bringing  hun  unnecessarily  before  the 
court. 

Channeltj  Serjt.,  in  support  of  the  rule.  The  plaintiff's  affidavit  is  vague 
and  ambiguous.  It  contains  no  statement  of  the  nature  of  the  alleged  ne- 
gotiation, nor  does  it  disclose  any  of  the  circumstances  attending  it.  The 
affidavit  is  as  bare  upon  the  second  point,  as  it  is  admitted  by  the  plaintiff's 
counsel  to  be,  upon  the  first. 

Maule,  J.  Where  a  party  swears  last,  he  should  be  more  precise  and 
positive. 

TiNDAL,  C.  J.  He  should  not  so  swear  as  to  leave  the  matter  in  doubt. 

Per  curiam  ;  Rule  discharged  on  giving  a  peremptoiy  undertaking. 


•187]  •GOLDSGHMIDT  v.  HAMLET. 

rhe  goods  of  X.  being  seised  under  seTeral  writs  of /L  /a,  issued  successiTely  by  A.  and 
B.,  A.  became  banknipt.  Upon  an  issue  tried  under  an  order  of  interpleader  obtained 
by  the  assignees  of  X.  A.'s  execution  is  set  aside,  as  haTing  issued  on  a  judgment 
founded  on  a  warrant  of  attorney.  Hddy  that  B.  was  entitled  to  be  paid  as  if  he  had 
been  the  sole  execution  creditor,  and  that  the  assignees  of  X.  were  not  entitled  to  take 
the  benefit  of  A.'s  execution. 

The  sheriff  of  Bucks  levied  under  a  fi,  fa.^  issued  in  this  action,  for 
380/.  35.  6d.^  on  the  17th  of  March,  1841,  at  which,  having  previously 
issued  warrants  upon  similar  writs  in  lAnniU  v.  Hamlet^  and  upon  sue  subi- 
sequent  writs  of  execution  against  the  same  defendant.  On  the  20th  of 
March  a  fiat  issued  against  the  defendant  On  the  30th  of  March,  an  order 
was  made  in  all  the  causes — ^that  the  sheriff  do  bring  the  proceeds  of  the 
sale  into  court ;  that  issues  be  tried,  in  which  the  execution  creditors  shall 
be  plaintiffs,  and  the  assignees  defendants;  that  the  question  to  be  tried 
shall  be,  whether  the  executions  are  or  are  not  valid  as  to  each  action ;  that 
the  assignees  do,  on  or  before  the  1 5th  day  of  April  next,  select  which  «ze- 
cution  (a)  they  will  contest,  or  that  a  case  be  stated  for  the  opinion  of  the 
court  upon  admitted  facts ;  with  power  to  name  a  barrister  to  decide  upon 
any  disputed  facts;  and  with  a  stay  of  proceedings  in  the  meantime.  The 
assimiees  declined  to  contest  the  validity  of  the  execution  in  this  cause,  and 
in  four  of  the  others.  In  one,  the  execution  creditor  withdrew  fi'om  the 
cx)ntest ;  and  in  Linnitty.Hamktj  where  the  judgment  was  on  a  warrant  of 
attorney,  an  issu^  nas  tried,  and  decided  in  favour  of  the  assignees. 

{a)  It  seems  doubtful  under  the  terms  of  the  order,  whether  scleral  issues,  or  one  only, 
were  to  be  tried. 
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Sir  T.  Wilde,  Seijt.,  obtained  ruies  in  this  and  in  the  three  other  actions, 
in  which  the  assignees  had  not  contested  the  validity  of  the  executors  call- 
ing upon  them  to  *show  cause  why  the  amounts  directed  to  be  levied  r«  |  oo 
should  not  be  paid  to  the  respective  plaintiffs,  out  of  the  proceeds  *■ 
of  the  levies  which  had  been  paid  into  court  under  a  judge's  order  "  to 
abide  the  event  of  the  issues  now  pending  as  to  the  validity  of  the  execution 
•r  some  of  them,  and  to  abide  the  further  order  of  the  court  as  to  the  exe 
cutions  on  which  respectively  no  issues  were  pending." 

BompaSy  Serjt.,  also  obtained  a  cross  rule  on  behalf  of  the  assignees  ol 
Hamlet,  for  the  payment  out  to  them  of  the  whole  sum  levied  and  paid 
over  under  the  executions. 

BompaSy  Serjt.,  now  showed  cause  against  the  rules  obtained  by  Sir  T. 
Wilde,  Serjt.  The  108th  section  of  the  6  G.  4,  c.  16,  does  not  make  the 
aecuri^  by  warrants  of  attorney  void  in  case  of  bankruptcy.  The  proceeds 
of  an  execution  on  such  a  security  are  to  be  paid  over  to  the  assignees.  No 
new  right  is  given  to  subsequent  creditors.  A^nst  all  the  other  execu- 
tions, ttie  writs  in  which  were  not  delivered  to  the  sheriff  till  after  the^  fa. 
in  lAnrntt  v.  Hamlet,  The  execution  in  that  action  had  sued  out  for  the 
whole  amount  of  the  sum  endorsed  to  be  levied  under  it.  It  would  have 
been  different  if  the  statute  had  said  that  an  execution  upon  such  a  securi^ 
diould,  in  the  event  of  a  bankruptcy,  be  void  altogether.  [Coltman,  J. 
Tbe  words  are,  "  provided  that  no  creditor,  though  for  a  valuable  consider- 
ation who  shall  sue  out  execution  upon  any  judgment  obtamed  by  default, 
confession,  or  nil  didt,  shall  avail  himself  of  such  execution  to  the  preju- 
dice of  other  fair  creditors,  but  shall  be  paid  ratably  with  such  creditors.'* 
Are  not  the  subsequent  execution  creditors,  whose  executions  stand  unim- 
peached,  "  fair  creditors"  of  the  bankrupt  ?]  Suppose  a  first  mortgagee 
relinquishes  •his  security  in  order  to  prove,  the  second  mortgagee  is  r^^oQ 
not  to  be  let  in ;  or  suppose  a  settlement  upon  a  wife  and  children,  ^ 
to  be  made  after  marriage,  and  therefore  without  valuable  consideration, 
and  that  the  husband  conveys  subject  to  the  settlement,  the  settlement  will 
be  void  as  against  assignees,  but  it  will  not  let  in  the  purchaser  and  enable 
him  to  take  the  estates  discharged  of  the  settlement.  By  the  135th  section 
of  6  G.  4,  c.  16,  that  act  is  directed  to  be  construed  "  beneficially  for  cre- 
ditors," that  is,  in  the  manner  in  which  the  general  body  of  creditors  are 
most  benefited. 

tJpon  the  interpleader  rule  the  court  will  look  at  the  case  in  the  same 
manner  as  a  court  of  equity  would  have  done,  (a) 

(a)  The  proTisions  of  the  interpleader  act,  1  &  2  W.  4,  c.  58,  are  framed,  and  the  prac- 
tice under  it  has  been  adopted,  in  a  great  measure,  with  reference  to  bills  of  interpleader 
in  coufta  of  equity.  Bat  the  practice  oi  these  courts  in  cases  of  interpleader,  is  founded 
npon  the  ancient  common  law  proceedings  in  enierpledery  chiefly  in  detinue,  the  defendant 
in  which  action  might,  and  still  may,  issue  a  tcirefacioM  against  a  party  claiming  adversely 
to  the  plaintiff  for  the  purpose  of  compelling  the  two  antagonist  parties,  namely,  the 
plaintiff  and  the  garnishee  (or  person  so  warned  {garni)  by  the  sheriff  under  the  teire 
faciae)  to  settle  their  respective  claims  between  themselves. 

In  reintroducing  the  practice  of  interpleader. — which  had  fallen  into  desuetude  with 
the  mction  of  detinue,  upon  which  it  was  most  commonly  founded,  in  consequence  of  the 
wager  of  law  formerly  allowed  in  that  action — the  legislature  appear  to  have  resorted  to 
the  practice  of  courts  of  equity,  which  was  generally  Known,  instead  of  returning  to  the 
fo^jptten,  though  more  appropriate,  system  ot  enlerpleder  of  the  courts  of  common  law. 

Ttie  consequence  has  been  that  those  questions  which  formerly  were  matters  of  law 
and  of  pleading,  placed  on  the  record,  with  all  the  safeguards  and  remedies  which  the 
common  law  throws  round  its  proceedings,  are  now  dealt  with  summarily  and  finally,  by 
the  court,  under  the  1  &  2  W.  4,  c.  58,  or  even  by  a  single  judge,  under  the  1  &  2  vict^ 
c.  45.  8.  2. 

"Multa  ignoramus."  says  Lord  Coke,  citing  Macrobius,  ^'quaa  nobis  non  laterent  s. 
▼ecerum  lectio  nobis  esset  familiaris."    2  Inst.  166. 
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*1 901  Channelly  Serjt.,  for  the  plaintiff  Linnitt.  The  construction  of  the 
-I  lOSth  section  has  come  before  the  Court  of  Queen's  Bench  in  two 
cases;  Wimer  y.  Kembk^  6  B.  &  C.  479,  9  D.  &  R.  511,  and  MorUmd  v. 
Pellatt,  8  B.  &  C.  722,  3  Mann.  &  Ryl.  411.  If  the  >varrants  v/ere  void, 
the  execution  creditor  would  not  be  able,  as  the  statute  requires,  to  come 
ratably  with  the  fair  creditor  of  the  bankrupt. 

Sir  T.  Wildey  Serjt.,  in  support  of  his  rules.  A  seizure  in  execution 
operates  as  a  seizure  under  all  the  writs  of  ^.  fa,  then  in  the  hands  of  the 
s^eriS.  Jones  v.  Atherton^  7  Taunt.  56,  2  Marsh.  375.  The  second  exe- 
cution creditor  has  become  the  first  execution  creditor,  upon  that  execution 
which  was  dejucto  the  first,  being  withdrawn.  It  must  be  seen  upon  what 
cround  the  pnor  execution  is  defeated ;  but  it  is  immaterial  whether  it  is 
defeated  before  or  after  the  seizure  under  a  subsequent  process. 

ByleSy  Serjt.,  for  the  sheriff,  submitted  that  his  client  was  entitled  either 
to  poundage  or  to  the  expense  of  keeping  the  property,  the  amount  levied 
being  between  5000/.  and  6000/. 

TiNDAL,  C.  J.  Some  confusion  has  been  introduced  into  this  cause  by 
the  argument  which  has  been  addressed  to  the  court  on  behalf  of  the  assig- 
nees. It  is  contended  that  the  assignees  are  to  stand  in  the  place  of  tbe 
Judgment  creditor,  upon  an  execution  they  have  successfully  impeached. 
But  the  assignees  claim,  not  under  the  execution  creditor,  but  under  the 
bankrupt.  The  assignees  cannot  entitle  themselves  to  claim  the  money 
*1911  ^^^^  ^^  sheriff,  unless  they  can  show  that  they  are  claiming  *under 
^  the  execution  creditor,  on  whose  behalf  the  seizure  was  made.  I 
can  see  nothing  in  the  108th  section  which  authorizes  us  to  consider  the 
assignees  ^  parties  claiming  under  the  execution  creditor.  The  assignees 
had  an  interest  in  disputing  the  validity  of  Linnitt's  execution,  and  they  have 
succeeded  in  defeating  it.     I  think  that  these  rules  ought  to  be  discharged. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  I  think  that  the  statute  gave  a 
right  to  the  assignees  to  object  to  the  preference  obtained  by  the  creditor 
through  the  medium  of  a  warrant  of  attorney.  My  brother  Bompas  con- 
tends, that  although  the  execution  is  void  as  against  the  assignees,  it  ope- 
rates against  other  execution  creditors,  so  as  to  prevent  their  being  let  in. 
It  is  not  necessary  to  adopt  that  construction  of  the  statute.  If  the  provision, 
that  no  creditor  suing  out  execution  on  a  warrant  of  attorney  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  fair  creditors,  had  stopped 
there,  no  doubt  would  have  arisen.  It  might  have  been  contended  that 
such  creditor  was  to  lose  his  debt  altogether.  Subsequent  words  show  that 
the  object  of  the  clause  was  to  reduce  such  a  creditor  to  the  same  position 
as  the  general  creditors,  leaving  other  execution  creditors  in  the  same 
situation  as  if  their  executions  had  issued  before  the  fiat.  It  was  intended 
only  to  affect  those  creditors  who  had  issued  executions  upon  warrants  of 
attorney,  cognovits,  and  process  of  foreign  attachment,  and  to  leave  othei 
creditors  in  the  situation  in  which  they  would  have  been  if  no  such  pro 
ceedings  had  taken  place.  The  effect  of  the  construction  contended  for  on 
behalf  of  the  assignees  would  be,  to  deprive  an  execution  creditor  who  had 
levied  an  execution  in  a  hostile  action,  of  the  benefit  which  he  ought  to 
derive  fi-om  the  circumstance  of  the  validity  of  a  prior  execution  being 
destroyed  by  this  enactment. 
•1921       *Maule,  J.  I  am  of  the  same  opinion,  for  the  same  reasons. 

-I       Cresswell,  J.  The  general  rule  is,  that  an  execution  is  executed 
by  seizure.(a)    It  is  the  same  tning  whether  an  execution  is  first  executed 

(a)  Vide  I  N.  &  M.  189:  (b)  \Bird  v.  Bois,  antd,  p.  143. 
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iD  point  of  fact,  or  whether  it  becomes  a  first  execution  by  reason  of  a  prior 
execution  being  superseded.(a)  Here,  the  execution  in  Linnitt's  action 
was  superseded;  the  others  were  not  supersedable. 

Bylesj  Serjt.,  again  applied  for  poundage; (6)  but  the  court  refused  to 
siake  any  order. 

Rules  absolute  to  pay  to  the  plaintiffs  in  this  and  the  four  other  actions 
the  amounts  directed  to  be  levied.  Cross  rule  discharged.((;) 

(ti>S«e  Tk*  Prince •  cate,  8  Co.  Rep.  1. 

(6)  Vide  Rex  v.  Robinson^  5  Tyrwh.  1095 ;  2  C.  M.  &  R.  334 ;  1  Gale,  £xch.  209 ;  4  DowL 
P.  C.  447 ;  Scales  v.  Sarf^eson,  4  Dowl.  P.  C.  231. 

(e)  Vide  Crosgfield  v.  Stanley,  4  B.  &  Ad.  87,  1  N.  &  M.  668 ;  Whitmore  v.  Robertion,  8  M. 
&  W.  463,  1  Dowl.  N.  S.  135;  Laekington  ▼.  IPLaehlan,  5  Scott,  N.  R.  874;  Skey  v.  Carter^ 
lb.  877.  As  to  proceedings  by  interpleader  in  actions  of  detinue  and  in  qtiare  m^fediiy 
traverse  of  office,  and  the  lew  other  cases  in  which  interpleading  is  allowed  at  common 
law,  see  Fitzherbert's  Ik  Brook's  Abridgments,  tit.  EnterpUder- 
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Eddy  that  an  undertaking,  whereby  a  party,  describing  a  distress  to  be  taken  for  rent 
claimed  to  be  due  to  him,  engages  to  indemnify  the  baiilfif  who  makes  the  distress, 
does  not  require  an  agreement  stamp. 

Assumpsit.  The  declaration  stated  that,  on  the  26th  of  January,  1841, 
the  defendant  represented  to  the  plaintiff  that  James  Lock  was  in  possession 
of  certain  tenements  as  tenant  diereof  to  the  defendant,  and  was  then  in- 
debted to  the  defendant  in  1/.  4s.  for  rent  of  the  said  tenements,  and  then 
requested  the  plaintiff  to  distrain  for  the  said  pretended  arrears  of  rent,  as 
the  bailiff  of  the  defendant;  that  thereupon,  in  consideration  that  the  plain- 
ttflr,  as  the  bailiff  of  the  defendant,  would  seize  and  take  the  goods  and 
chattels  then  found  and  being  in  and  upon  the  said  tenements,  as  a  distress 
for  the  said  pretended  arrears,  the  defendant  promised  the  plaintiff  to  in- 
demnify the  plaintiff  and  save  him  harmless  against  all  actions  at  law, 
damages,  costs,  expenses,  and  loss,  for  or  by  reason  of  his  so  seizing  and 
taking  such  goods  and  chattels;  ^t  the  plaintiff,  relying  upon  the  said 
representation,  &c.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
entered  into  the  said  tenement,  as  such  bailiff  of  the  defendant,  at  his  request 
as  aforesaid,  for  the  purpose  of  distraining  for  the  said  pretended  arrears; 
and  then,  as  such  bailifi,  and  at  such  request,  seized,  and  took  as  a  distress 
for  the  said  pretended  arrears,  divers  goods  and  chattels  of  the  said  J.  L. 
then  found  and  being  thereon,  of  great  value,  to  wit,  of  the  value  of  5/., 
and  impounded  the  same  in  his  me  plaintiff's  custody,  as  such  distress, 
until  afterwards,  to  wit,  on  the  28th  day  of  January,  in  the  year  aforesaid, 
when  the  plaintiff  discovered  that  the  said  pretended  arrears  were  not,  nor 
was  any  part  thereof,  due  or  payable  from  J.  L.  to  the  defendant.  Aver- 
ment :  that  at  the  time  of  making  *the  representation  and  promise  of  r«|  (vj 
the  defendant,  and  at  the  time  of  levying  the  said  distress,  no  part  *- 
of  the  said  pretended  arrear  was  due  or. payable  from  J.  L.,  nor  was  any 
part  of  the  said  sum  of  money,  and  that  no  money  or  other  thing  was  due 
or  payable  from  J.  L.  to  the  defendant  for  or  in  respect  of  the  rent  of  the 
said  tenements  at  any  of  the  times  aforesaid ;  yet  the  defendant  did  not,  nor 
would,  indemnify  the  plaintiff,  or  save  him  harmless,  against  actions  at  law, 
damages,  costs,  expenses,  or  loss,  by  reason  of  the  plaintiff's  so  seizing  and 
taking  the  said  goods  and  chattels,  but  the  defendant  wholly  nedected  and 
refused  so  to  do,  and  therein  wholly  failed.  By  means  of  which  premises, 
an  action  at  law  was,  to  wit,  on,  &c.,  commenced  and  prosecuted  by  J.  L. 


194  Cox  V.  Bailey.  T.  T.  1843. 

against  the  plaintiff  in  the  Court  of  Elxchequer  of  Pleas,  for  so  entering;  into 
and  upon  ^e  said  tenements,  and  seizing  and  taking  the  said  goods  and 
chattels;  and  such  proceedings  were  thereupon  had,  that  J.  L.  sdterwards, 
to  wit,  on  the  11th  day  of  March  in  the  year  aforesaid,  recovered  against 
the  now  plaintiff  m  the  said  action,  by  the  verdict  of  a  jury,  a  certain  sum, 
to  wit,  5/.,  for  his  damages  which  he  had  sustained  on  occasion  of  the  pre- 
mises, and  the  now  plaintiff  was  afterwards,  to  wit,  on,  &c.,  forced  to,  and 
did  necessarily,  pay  to  J.  L.  the  said  damages,  and  also  another  sum  of 
money,  to  wit,  14/.  I3s.  3(/.,  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  and  was  also  then  forced  to  expend,  and 
necessarily  did  expend,  divers  moneys,  and  incur  divers  debts,  in  the  whole 
amounting  to  10/.,  in  and  about  defending,  settling,  and  putting  an  end  to 
the  said  action,  and  was  also,  by  means  of  idie  premises,  put  to  great  incon- 
venience, and  was  prevented  for  divers  lon^  space  of  tune,  amounting  in 
the  whole  to  five  aays,  firom  attending  to  his  necessaiy  affairs  and  busi- 
nesses, and  from  thereby  acquiring  divers  spreat  gnins,  which  he  might,  and 
otherwise  would  have  acquired.  To  the  plaintiff's  damage  of  50/. 
•1951  *Plcas:  first,  that  the  defendant  did  not  request  the  plaintiff  to 
^  distrain  for  the  said  arrears  of  rent  in  the  declaration  mentioned, 
as  bailiff  to  the  defendant,  modo  etformd;  concluding  to  the  country; 
secondly,  non  assumpsit. 

At  the  trial  before  Erskine,  J.,  at  the  sittings  at  Westminster,  in  this 
term,  the  defendant's  undertaking,  to  the  effect  stated  in  the  declaration, 
was  produced ;  but  it  was  objected  that  it  could  not  be  read  for  want  of  an 
agreement  stamp.  The  learned  judge  was  of  opinion  that  no  stamp  was 
necessaiy;  and  a  verdict  was  taken  for  the  plaintiff,  damages  19/.  13^.  6(/. ; 
leave  bemg  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Bompas^  Serjt,,  now  moved  accordingly.  By  the  55  G.  3,  c.  184,  sched. 
part  I.,  an  agreement  stamp  is  required  upon  any  '^  agreement,  or  any 
minute  thereof,  where  the  matter  thereof  shall  be  of  the  value  of  20/.  or 
upwards."  Here,  the  value  of  the  indemnity  was  uncertain.  It  might, 
and  in  fact  did,  exceed  20/.,  the  plainilff  having  proved  that  he  was  dam- 
nified to  the  extent  of  25/.,  tfaou^,  for  the  purpose  of  avoiding  the  force 
of  this  objection,  he  took  his  verdict  for  a  sum  under  20/.  [Maule,  J. 
Where  the  value  of  the  subject-matter  of  the  agreement  is  uncertain,  a 
20s.{a)  stamp  would,  according  to  the  argument  now  advanced,  be  neces- 
sary. The  revenue  would  be  no  gainer  by  our  so  holding.  The  learned 
judge  then  referred  to  Latham  v.  Rutleyy  Ryan  8l  Mood.  13 ;  and  Chad- 
vnck  V.  SiUsy  Ryan  &  Mood.  15.  These  two  cases  and  common  sense  are 
direcdy  agaiust  you.  Tindal,  C.  J.  This  case  must  be  determmed  upon 
•1961  ^^  cordis  of  the  statute.  How  can  it  be  said  that  an  ^agreement 
J  to  guarantee  against  this  contingency  is  an  "  agreement  where  the 
matter  thereof  is  of  the  value  of  20/.  or  upwards  ?"  It  may  be  of  no  value 
ataU.] 

Per  curiam;  Rule  refused.(&) 

{a)  Since  rodnoed  to  3t.  8d.  by  7  &  8  Vict.,  o.  21,  sohed.,  and  aee  as.  1,  5. 
ib)  Vide  HiU  t.  Ranm,  ant*,  toL  t.,  p.  789. 
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Under  a  plea  of  not  guilty  to  a  declaration  in  ease  against  a  carrier  for  hire,  for  not  safely 
conveying  goods,  the  defendant  cannot  set  up  that  the  goods  were  lost  through  the 
negligence  of  the  plaintiff. 

Case.  The  declaration  stated  that  theretofore,  to  wit,  on  the  23d  of  Septem- 
ber, 1842,  the  plaintiff,  at  the  request  of  the  defendant,  caused  to  be  delivered 
to  the  defendant  certain  goods  and  chattels,  to  wit,  five  beds,  &c.  of  the  plain- 
tiff, of  great  value,  to  wit,  of  the  value  of  240/.,  to  be  safely  and  securely 
carried  for  him  the  plaintiff  by  the  defendant,  to  wit,  from  Maidstone  to 
London,  and  to  be  delivered  in  London  by  the  defendant  for  the  plaintiff 
for  reasonable  reward  to  the  defendant  in  that  behalf;  and  that  the  defend- 
ant then  had  and  received  the  said  goods  and  chattels  for  the  purpose  afore- 
said. Yet  the  defendant,  not  re^dmg  his  duty  in  that  behalf,  to  wit,  on 
the  day  and  year  aforesaid,  by  himself  and  his  servants  in  that  behalf,  con- 
ducted himself  so  carelessly,  neg^ligentiy,  and  improperly,  in  and  about  the 
carrying  of  the  said  goods  and  chattels,  to  wit,  from  Maidstone  to  London, 
that,  by  and  through  the  negUgence  and  improper  conduct  of  the  defend- 
ant and  his  servants  in  that  behalf,  part  of  the  said  goods  and  chattels,  to 
wit,  two  tables,  &c.  of  great  value,  to  wit,  of  the  value  of  20/.,  then  be- 
came and  were  broken,  damaged,  spoiled,  and  injured,  and  other  part  of 
the  said  goods  and  chattels,  *to  wit,  one  large  press-roller,  &c.  of  rm-tnj 
great  value,  to  wit,  of  the  value  of  10/.,  then  became,  and  were  ^ 
and  are  wholly  lost  to  the  plaintiff;  to  the  plaintiff's  damage  of  30/. 

Plea,  not  guilty.  At  the  trial  bdbre  Maule,  J.,  at  the  adjourned  sittings 
in  London  after  last  term,  it  appeared  that  the  defendant,  who  was  a  litho- 
graphic printer  in  London,  contracted  to  convey  certain  household  furniture, 
lithographic  presses,  and  other  articles,  belonging  to  the  plaintiff,  from 
Hai£tone  to  London,  for  the  sum  of  2/.,  and  sent  a  van  and  two  horses  to 
Maidstone  for  that  purpose  on  the  23d  of  November,  1842.  The  goods 
having  been  loaded,  the  van  started  on  its  journey  to  London.  The  two 
hones  proTing  insufficient  to  draw  the  load,  the  weight  of  which  was  52  cwt., 
a  third  was  procured.  In  the  course  of  the  journey  the  van  was  upset  in 
a  ditch.  On  the  arrival  of  the  goods  in  London,  part  were  discovered  to 
be  damaged  by  exposure  to  the  weather,  and  insufficient  and  improper 
packing,  and  other  part  were  lost. 

The  defendant  proposed  to  give  in  evidence,  that  the  van  was  almost 
entirely  loaded  by  the  plaintiff;  that  he  had  represented  the  weight  of  the 
goods  as  not  exceeding  30  cwt. ;  and  that  the  van  was  not  reasonably 
adapted  for  carrying  more. 

The  learned  ju(%e  told  the  jury  that  the  defendant,  by  pleading  not 
^ty  only,  which  merely  denied  the  negligence  charged  in  the  declaration, 
nad  admitted  the  receipt  of  the  goods  upon  a  contract  safely  and  securely 
to  carry  and  deliver  them,  and  consequentiy  that  the  defendant  could  not, 
as  the  pleadings  stood,  set  up  as  a  defence  that  the  plaintiff  had  packed 
the  goods  himself,  or  had  misrepresented  their  weight ;  that  the  only  ques- 
tion was,  whether  the  defendant  had  omitted  to  do  any  thing  which  his 
contract  bound  him  to  perform, — ^telling  the  jury  that  it  they  thought  the 
loss  and  injury  complained  of  resulted  from  any  ne^li^ence  and  omission 
on  the  defendant's  *part,  they  must  find  for  the  plaintiff;  but  that  r^igo 
if,  on  the  other  hand,  they  were  of  opinion  that  the  injury  arose  ^ 
from  other  causes,  over  which  the  defendant  had  no  control,  their  verdict 
should  he  for  him 

K 
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The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  5/., 
Bompas^  Serjt.,  on  a  former  day  in  this  term,  obtained  a  new  trial  on  the 
ground  of  misdirection ;  against  which 

Dowlingj  Serjt.,  now  showed  cause.  It  is  submitted  that  the  direction 
to  the  jury  was  perfectly  correct;  for  the  defendant,  by  pleading  not  guilty 
only,  admitted  that  he  received  the  goods  without  any  condition  or  quali- 
fication whatever,  to  be  safely  earned  and  delivered,  and  therefore  the 
defence  he  endeavoured  to  set  up  at  the  trial  was  clearly  not  open  to  him. 
By  the  new  rules,  (Pleadings  in  Particular  Actions,  IV.  1,)  it  is  provided 
that  '^  in  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been  committed 
oy  the  defendant,  and  not  of  the  facts  stated  m  the  inducement ;  and  no 
other  defence  than  such  denial  shall  be  admissible  under  that  plea."  And 
amongst  the  examples  given  is  the  following.  "  In  this  form  of  action 
against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the  loss 
or  damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  car- 
rier for  hire  or  of  the  purpose  for  which  they  were  received."  If  the  de- 
fendant, therefore,  had  intended  to  object  that  the  plaintiff  had  parked  the 
goods  himself,  or  had  made  any  misrepresentation  as  to  their  weight,  he 
diould  have  raised  that  defence  by  some  other  plea.  Being  aware,  throu^ 
his  servants,  of  the  nature  of  the  goods,  and  the  insufficiency  of  the  van 
for  convejdng  them,  he  was  guilty  of  negligence  in  attempting  to  cany 
them  to  London  in  such  a  mode. 

•1991  ^BompaSj  Serjt.,  in  support  of  the  rule.  The  defendant  in  this 
-I  case  is  not  sued  as  a  common  carrier,  but  in  the  usual  form  as  a 
bailee  for  hire.  The  only  duty  which  arose  out  of  the  defendant's  contract 
was,  to  take  ordinary  care  of  the  goods;  Coggs  v.  Bernard^  2  Ld.  Raym. 
909.  By  the  plea  of  not  guilty,  the  defendant  denies  that  the  goods  were 
lost  through  his  negligence ;  and  the  question  is,  whether  they  were  so  lost 
owing  to  his  negligence,  or  by  the  misconduct  of  the  plaintiff.  Evidence 
of  such  misconduct  was  clearly  admissible ;  for  it  went  to  negative  negli- 
gence on  the  defendant's  part.  In  Brind  v.  Daky  2  M.  &  W.  775,  to 
assumpsit  against  the  defendant  as  a  common  carrier,  to  recover  the  vaJue 
of  goods  delivered  to  him  to  be  taken  care  of,  and  safely  carried  by  him  as 
such  a  carrier,  in  his  cart  from  N.  to  B.,  and  there  safely  to  be  delivered  by 
him  for  the  plaintiff,  but  which  were  lost  by  his  negligence ;  the  defendant 
pleaded  that  when  he  received  the  goods,  an  express  condition  and  agree- 
ment was  made  between  him  and  the  plaintiff,  that  the  plaintiff  should  ac- 
company the  cart,  and  watch  and  protect  the  goods  from  being  lost  or 
stolen ;  but  that  he  neglected  and  refused  so  to  do,  and  that  by  reason 
thereof,  and  not  by  reason  of  any  negligence  of  the  defendant,  the  goods 
were  lost.  The  plea  was  held  bad  on  special  demurrer,  as  amounting  to 
the  general  issue.  That  case  goes  for  to  show  that  if  the  defendant  liad 
pleaded  that  he  had  been  misled  by  a  misrepresentation  of  the  plaintiff  as  to 
the  weight  of  the  goods,  the  plea  would  have  been  bad,  ancl  that  the  de- 
fence is  admissible  under  the  general  issue.  [Maule,  J.  There  the  action 
was  in  assumpsit,  and  the  plea  of  non  assumpsit  amounted  to  a  denial  of  the 
receipt  of  the  goods  upon  the  terms  stated.  That  case  shows  that  if  the 
*2001  ^^^'^^^^^  meant  to  deny  that  he  had  received  the  •goods  upon  the 
J  terms  alleged,  he  ought  to  have  taken  issue  upon  mat  part  of  the 
declaration.]  The  defendant  does  not  seek  to  deny  the  contract  as  set 
forth,  but  says  that  he  is  entitled  to  show  that  the  loss  occurred  throu^  the 
negligence,  not  of  the  defendant,  but  of  the  plaintiff.     AH  that  the  defend- 
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ant  undertook  was,  to  cany  goods  to  the  amount  of  30  cwt.,  according  to  the 
plaintifPs  representation ;  and  although  the  defendant  received  goods  of  the 
weight  of  52  cwt.,  he  was  not  aware  of  the  fact.  [Cresswell,  J.  You  admit 
fliat  you  received  52  cwt.  of  goods,  and  that  the  van  provided  was  not  calcu- 
lated to  convey  them.  The  question  is,  who  was  responsible  for  carrying 
tiiat  weight  of  goods  in  that  van  ?]  Supposing  the  van  to  be  unfit,  the 
point  still  is,  whether  that  was  owing  to  the  negligence  of  the  plaintiff  or  of 
the  defendant,  and  was  matter  for  the  jury.  [Cresswell,  J.  It  could  not 
be  owing  to  the  negligence  of  the  plaintiff  that  the  van  was  not  adapted  for 
carrying  52  cwt.  Coltman,  J.  This  is  a  very  different  case  from  one  in 
which  a  collision  takes  place  between  two  carnages ;  for  there  the  duty  of 
the  plaintiff  is  to  take  care  of  his  own  vehicle.  Here,  the  plaintiff  was  not 
bound  to  superintend  the  packing.]  If  the  facts  had  been  pleaded  as  to 
Ae  misrepresentation  of  the  weight  of  the  goods,  whereby  the  whole  were 
loaded  in  the  van,  the  statement  of  those  facts  would  only  have  amounted, 
at  last,  to  a  denial  of  negligence  on  the  part  of  the  defendant.  A  common 
carrier  does  not  undertake  to  carry  and  deliver  goods  at  all  events;  and 
under  the  general  issue,  he  may  set  up  the  defence  that  the  goods  were  de- 
stroyed by  lightning.  Here,  it  is  equally  open  for  this  defendant  to  say 
that,  instead  of  beinff  the  act  of  God,  it  was  the  negligence  of  the  plaintiff, 
ttiat  occasioned  the  loss.  Any  thing  which  shows  that  the  damage  was  not 
owing  to  the  defendant's  n^ligence,  is  admissible  under  not  guilty. 

•I'iNDAL,  C.  J.  It  occurred  to  me  when  the  rule  was  moved  for,  t^qai 
that  there  is  upon  the  record  an  admission  which  prevents  the  de-  ^ 
fendant  from  giving  evidence  of  what  he  calls  negligence  on  the  part  of  the 
plaintiff,  in  answer  to  the  action.  This  is  an  action  on  the  case ;  and  the 
declaration,  after  stating  that  the  plaintiff,  at  the  request  of  the  defendant, 
caused  to  be  delivered  to  the  defendant  certain  goods  and  chattels  of  the 
plaintiff,  to  be  safely  and  securely  carried  for  him,  the  plaintiff,  from  Maid- 
stone to  London,  and  that  the  defendant  then  had  and  received  the  said 
goods  and  chattels  for  the  purpose  aforesaid,  alleges  that  the  defendant,  not 
regarding  his  duty  in  that  behalf,  conducted  himself  so  carelessly,  negli- 
gently, and  improperly,  in  and  about  the  carrying  of  the  said  goods  and 
chattels,  that,  by  and  through  the  negligence  and  improper  conduct  of  the 
defendant  and  his  servants,  part  of  the  goods  were  damaged  and  the  other 
part  were  lost.  To  this  declaration  the  only  plea  is  not  guilty,  which,  ac- 
cording to  the  rule  of  court  that  has  been  referred  to,  operates  "  merely  as 
a  denim  of  the  loss  and  damage,  and  not  of  the  receipt  of  the  goods  by  the 
defendant,  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were  re- 
ceived." The  defendant  therefore  has  gone  down  to  trial  with  an  admis- 
sion that  certain  goods  were  put  into  the  van  for  the  purpose  of  being  safely 
and  securely  earned  from  Maidstone  to  London,  and  that  he  received  them 
for  that  purpose.  No  particular  quantity  of  goods  is  specified  in  the  decla- 
ration. At  the  trial,  the  defendant  attempted  to  set  up  as  a  defence,  that 
the  plaintiff  had  misrepresented  the  weight  of  the  goods,  and  had  put  into 
the  van  a  larger  quantity  of  goods  than  the  defendant  was  aware  of,  and 
therefore  that  the  injury  was  occasioned  by  the  wrongful  act  of  the  plaintiff 
himself.  It  seems  to  me  that  the  defendant  was  not  at  liberty,  upon  this 
record,  to  give  evidence  of  that  nature,  but  that  he  should  either  have 
pleaded  that  he  was  induced  •by  the  misrepresentation  of  the  plain-  r*2Q2 
tiff  to  take  a  greater  load  than  the  van  could  safely  carry,  or  should  ^ 
have  denied  the  acceptance  of  the  goods  for  the  purpose  alleged,  and  thai 
then  he  might  have  given  in  evidence  that  on  which  he  now  relies  as  a 
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defence  to  tlie  action.  This  case  is  distinguishable  from  a  case  of  negli- 
gence in  driving  on  the  highway.  There,  the  injury  arises  from  a  single. 
ju;t,  the  collision  of  the  carriages ;  and  it  is  in  many  cases  impossible  for  me 
defendant  to  show  that  he  had  been  guilty  of  no  negligence  without  show- 
ixxg  negligence  on  the  part  of  the  pfaintifT.  But  here,  the  evidence  was 
o&red,  not  to  show  what  took  place  when  the  van  was  upset  during  the 
joume)r,  but  what  occurred  when  the  van,  owing,  as  it  is  said,  to  the  plain- 
tifi*'s  misrepresentation,  was  too  heavily  loaded.  The  case  is  also  distin- 
guishable from  Brind  v.  DaUj  2  M.  &  W.  775,  where  a  plea — ^that  the  goods 
were  received  upon  an  express  condition  and  agreement  that  the  plaintiff 
should  accompany  and  watch  and  protect  them,  but  that  he  neglected  and 
refused  so  to  do,  by  reason  whereof,  and  not  by  reason  of  any  negligence 
of  the  defendant,  the  goods  were  lost, — was  held  bad,  as  amounting  to  the 
general  issue.  The  action  there  was  in  assumpsit ;  and  in  that  action  sudi 
a  plea  is  clearly  bad ;  for  evidence  of  the  promise  being  conditional,  goes 
to  negative  the  unqualified  promise  alleged  in  the  declaration.  It  appears 
to  me  that  the  defendant  was  properly  held  at  the  trial  to  be  bound  by  the 
admission  upon  the  record ;  and  that  the  rule  for  a  new  trial  must  be 
discharged. 

CoLTMAN,  J.  The  ground  upon  which  this  rule  was  moved  for,  was,  that 
my  brother  Maule  had  laid  it  down  in  broad  terms,  that  if  the  defendant 
haid  omitted  to  do  any  act  by  which  the  goods  might  have  been  safely  con- 
•oQQi  veyed  to  their  destination,  he  womd  be  responsible.  ^That  certainly 
'  J  would  have  been  laying  down  the  law  too  broadly.  It  does  not 
appear  that  the  learned  judge  gave  any  such  direction  to  the  jury.  It  was 
not  necessary  to  lay  down  the  precise  degree  of  negligence  that  would 
render  the  defendant  liable.  It  was  admitted  that  there  was  sufficient  ne- 
^igence  to  make  the  defendant  liable,  provided  it  could  be  properly  im- 
puted to  the  defendant.  The  struggle  was,  to  show  that  the  negligence  was 
on  the  part  of  the  plaintiff  himself.  It  was  contended  that  the  plaintiff  had 
no  right  to  complain  either  of  insufficient  package  or  of  over-weighting, 
inasmuch  as  the  one  was  in  part  his  o^ni  act,  and  the  other  the  consequence 
of  his  misrepresentation.  If  any  duty  had  been  cast  upon  the  plaintiff  to 
ascertain  the  weight  of  the  £[Oods,  or  that  they  were  properly  packed,  I 
confess  I  should  have  been  disposed  to  think  that  the  defence  set  up  would 
have  been  open  to  the  defendant.  But  I  do  not  see  that  any  such  duty  was 
cast  on  the  plaintiff;  and,  though  he  assisted  in  the  packing,  he  was  not 
bound  to  exercise  his  judgment  as  to  the  mode  in  which  the  goods  were 
stowed.  "With  respect  to  the  excessive  weight,  if  there  had  been  any  fraud 
on  the  plaintiff's  part,  the  question  might  have  been  different ;  but  all  that 
took  place  on  the  subject  was  in  a  conversation  in  London,  when  the  plain- 
tiff made  a  conjectural  statement  as  to  the  weight  of  the  goods,  but  nothing 
passed  to  bind  the  plaintiff  to  the  weight  he  mentioned.  It  was  the  de- 
fendant's duty,  on  loading  the  goods,  to  see  that  the  goods  were  properly 
packed,  and  that  the  carnage  was  sufficient  for  their  conveyance.  Upon 
the  whole,  it  seems  to  me  that  there  is  no  ground  for  giving  to  the  evidence 
the  effect  contended  for,  and  for  saying  that  the  case  was  not  correctly  left 
to  the  jury. 

Cresswell,  J.  I  also  am  of  opinion  that  the  direction  in  this  case  to  the 

jury  was  quite  right.     The  question  of  the  degree  of  care  to  be  taken  of 

•2041   ^^  goods  •does  not  arise ;  for  it  was  admitted  on  all  hands  that 

-I   there  was  negligence.     The  defendant  by  his  plea  admits  that  he 

received  the  goods  for  3ie  purpose  of  safely  and  securely  carrying  them  to 
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London  uid  though  not  a  common  carrier,  a  duty  wa&  thereby  imposed 
jpon  him  ^.o  provide  a  proper  conveyance,  and  to  see  that  the  goods  were 
properly  pa  2ked.  The  evidence  clearly  shows  that  in  both  of  these  respeo.t8, 
he  failed  in  his  duty:  the  van  was  not  a  proper  one,  neither  were  the  goods 
properly  packed.  I  do  not  think  that  the  statement  made  by  the  plamtiflf, 
as  to  the  presumed  weight  of  the  goods,  exonerated  the  defendant  from  the 
performance  of  his  duty. 

Maule,  J.  It  appeared  to  me  at  the  trial  that  this  was  a  very  clear  case. 
The  declaration  aUeges  that  the  defendant  received  the  goods  for  the  pur- 
pose of  their  being  safely  and  securely  carried  for  the  plaintiff  from  Maid- 
stone to  London.  The  plea  admits  that  they  were  so  received,  and  denies 
neglijgence1[n  the  performance  of  the  duty  resulting  from  the  contract  alleged, 
that  is  to  say,  it  denies  that  the  defendant  had  omitted  any  thing  necessary 
for  the  safe  conveyance  of  the  goods.  At  the  trial  it  was  conceded  that  the 
goods  had  been  improperly  packed,  and  that  the  van  was  not  a  proper  one 
for  the  purpose.  And  that  being  the  state  of  things,  the  defendant  sought 
to  give  in  evidence,  that  he  had  been  induced  to  take  upon  himself  the 
conveyance  of  the  goods  by  the  fraud  and  misrepresentation  of  the  plaintiff. 
It  is  impossible  to  read  the  new  rules  without  seeing  that  this  evidence  was 
wholly  inadmissible  under  the  plea  of  not  guilty  .(a)  The  very  spirit  of 
those  rules  is,  that  a  plaintiff  should  have  notice  of  ihe  defence  on  which 
the  defendant  means  to  rely.  Rule  discharged. 

(a)  Tide  Milim  ▼.  Hawery,  Latch.  13 ;  Knapp  v.  SaiUntryy  2  Campb.  500 ;  Norton  v.  Schol^idd, 
30  Law  Journ.  393,  Esch.  T.  1842 ;  Com.  Dig.  PUader,  (3  M.  31,)  am4,  toI  i.  p.  571,  (a). 
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ta  ease  for  conspiring  to  prevent  the  plainiifij  who  was  about  to  perform  as  an  actor  at 
a  theatre,  from  acquiring  fame  and  profit  in  that  performance,  and  for  hiring  persons 
to  hoot,  hiss,  groan,  and  yell  at  the  plaintifi'  during  the  performance,  and  for  booting, 
hissing,  &c.,  toprether  with  such  persons,  a  plea  as  to  the  hooting.  &c.,  at  the  plainrin, 
tbat  the  plaintiff  was,  on  certain  grounds  specified  in  the  plea,  an  unfit  and  improper 
person  to  appear  before  the  public,  was  held  bad.  as  containing  no  answer  to  the 
charge  of  conspiracy,  but  merely  singling  out,  ana  attempting  to  justify,  one  of  the 
OTert  acts  of  the  alleged  conspiracy. 

Case.  The  declaration  stated  that,  before  and  at  the  time  of  the  making 
li  the  conspiiacy,  confederacy,  combination,  and  agreement  thereinafter 
mentioned,  the  plaintiff  was  about  to  become  an  actor,  and  to  use  and 
exercise  the  profession  or  occupation  of  an  actor,  for  the  emolument,  profit, 
and  advantage  of  the  plaintiff,  and  to  perform,  as  thereinafter  mentioned, 
in  public,  as  such  actor,  in  the  character  of  Hamlet,  in  the  performance  of 
a  certain  tragedy,  in  a  certain  theatre  wherein  such  performance  was  duly 
authorized  as  by  law  required,  to  wit,  in  Covent  Garden  theatre,  in  the 
county  of  Middlesex,  at  die  request  of  one  Alfred  Bunn,  for  reward  to  be 
therefore  paid  to  the  plaintiff  by  Bunn,  the  then  manager  of  the  said  theatre ; 
yet  the  defendants,  together  with  other  persons,  whose  names  were  unknown 
to  the  plaintiff,  well  knowing  the  premises,  but  contriving  and  maliciously 
intending  to  injure  and  aggneve  the  plaintiff,  and  to  bring  him  into  public 
scandal,  shame,  and  disgrace,  and  to  injure  the  plamtiff  in  his  said  profes- 
sion or  occupation  of  an  actor,  and  to  prevent  him  from  acquiring  any 
&me,  success^  or  reputation,  gain  or  pront  therein,  and  to  oppress,  vex, 
impoverish  and  ruin  the  plaintif!,  before  the  plaintiff  appeared  and  per- 

VOL.  VI.  15  K  2 


205       Gregory  v.  Dake  of  Brunswick.  T.  T.  1843. 

Ibnned  in  the  said  character  of  Hamlet,  as  thereinafter  mentioned,  to  i^t, 
on  lae  13th  of  February,  1843,  wickedly  and  maliciously  did,  amongst 
•206 1   t^^°^selves,  conspire,  ^combine,  confederate,  and  agree  together  to 

-I  prevent  the  plaintiff  from  performing  in  public  as  such  actor  as 
aforesaid,  in  the  character  of  Hamlet  in  the  performance  of  the  said  tragedy 
in  the  theatre  aforesaid,  and  to  prevent  the  public  audience  which  might 
be  assembled  to  witness  the  performance  of  the  said  tragedy  in  the  said 
theatre  on  the  occasion  when  the  plaintiff  was  to  perform  as  aforesaid,  from 
hearing  or  appreciating  the  performance  of  the  said  character  by  the  plain- 
tiff as  aforesaid  in  the  said  tragedy,  and  to  compel  the  plaintiff  to  desist 
from  the  performance  of  the  said  character,  and  to  deter  and^prevent  the 
manager  of  the  said  theatre  from  allowing  or  retaining  the  plaintiff  to  per- 
form as  such  actor  as  aforesaid  in  the  said  theatre,  and  to  prevent  the 
plaintiff  from  exercising  his  said  profession  or  occupation  of  an  actor  in  the 
said  theatre,  and  from  gaining  or  acquiring  any  profit,  fame,  or  reputation 
as  an  actor  in  the  character  aforesaid ;  that  the  defendants,  maliciously  con- 
triving and  intending  as  aforesaid,  afterwards,  and  before  the  plaintiff 
speared  and  performed  as  thereinafter  mentioned,  to  wit,  on,  &c.,  in 
pursuance  of,  and  according  to,  the  said  conspiracy,  combination,  &c.,  and 
m  order  to  cany  the  same  into  effect,  hired  and  engaged  divers,  to  wit, 
200  persons,  whose  names  were  unknown  to  the  plaintiff,  for  gain  and 
reward  to  them  in  that  behalf,  and  caused  and  procured  divers,  to  wit,  200 
other  persons,  whose  names  were  unknown  to  the  plaintiff,  to  attend,  and 
they  did  accordingly  attend,  as  part  of  the  audience  in  the  said  theatre  on 
the  occasion  when  the  plamtiff  was  to  perform  as  aforesaid,  and  did  per- 
form as  thereinafter  mentioned,  to  hoot,  hiss,  groan,  and  yell  at  and  against 
the  plaintiff,  and  to  make  a  great  noise,  outcry,  uproar,  and  riot  at  and 
against  tlie  plaintiff  during  his  performance  of  the  said  character  on  the  occa- 
*2071   ^^^"  aforesaid,  and  to  aid  and  assist  the  defendants  and  the  persons 

■I  •unknown  first  above-mentioned  in  carrying  into  effect  their  unlawftil 
and  malicious  conspiracy,  combination,  confederacy,  and  agreement  afore- 
said ;  that  afterwards,  and  before,  and  at  the  time  of  the  committing  of  the 
grievances  next  thereinafter  mentioned,  to  wit,  on,  &c.,  the  plaintiff  became 
such  actor  as  aforesaid,  and  used  and  exercised  the  said  profession  and 
occupation  of  an  actor  for  his  emolument  and  profit,  and  at  such  request  of 
the  said  A.  B.,  and  for  reward  to  be  paid  by  him  to  the  plaintiff  as  aforesaid, 
did  appear  and  perform  as  such  actor  as  aforesaid  in  the  said  chanicter  of 
Hamlet,  in  the  performance  of  the  said  tragedy  in  the  said  theatre,  before  a 
public  audience  therein ;  and  that  the  defendants,  well  knowing  the  pre- 
mises, but  maliciously  contriving  and  intending  as  aforesaid,  after  the 
plaintiff  had  become  such  actor  as  aforesaid,  and  while  he  was  so  in  the 
act  of  appearing  and  performing  as  such  actor  as  aforesaid,  in  the  character 
as  aforesaid,  in  the  performance  of  the  said  tragedy  in  the  said  theatre  be- 
foit;  the  said  public  audience,  and  continually  ourin^  all  the  time  while  the 
plaintiff  was  so  appearing  and  performing  as  aforesaid ;  to  wit,  on,  &c.,  in 
pursuance  of,  and  according  to  the  said  malicious  and  unlawful  conspiracy, 
&c.,  so  had  and  made  as  aforesaid,  and  in  order  to  carry  the  same  into 
effect,  did  together  with  divers  others  of  the  persons  unknown  first  above 
mentioned,  and  divers  persons  of  the  persons  so  hired  and  engaged,  and 
caused  and  procured  by  the  defendants  to  attend  for  the  purpose  in  that 
behalf  above-mentioned,  then  and  there  in  the  said  theatre,  and  in  the 
presence  and  hearing  of  the  plaintiff  and  of  the  said  public  audience,  hoot, 
hiss,  groan,  shout,  and  yell  at  and  against  the  plaintiff,  and  make  a  great 
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hideous  and  intolerable  noise,  outcry,  uproar,  and  riot  at  and  against  the 
plaintiff,  and  persuade,  instigate,  cause  and  procure,  lead  and  induce,  divers 
and  very  many  other  persons  then  and  there  present  in  the  said  theatre  also 
to  join  in,  and  whc  did  by  reason  thereof  *join  them  the  defendants  r^oAg 
m  then  and  there  hooting,  hissing,  groaning,  shouting,  and  yelling  *- 
at  the  plaintiiT,  and  in  making  such  noise,  outcry,  uproar,  and  riot  at  and 
against  the  plaintiff  as  aforesaid,  during  the  plaintiff's  said  performance  in 
the  said  theatre,  and  in  the  presence  and  hearing  of  the  plaintiff,  and  of  the 
said  public  audience^  insomuch  that  the  plaintiff's  said  performance  of  the 
said  character  of  Hamlet  on  the  occasion  aforesaid  could  not,  by  reason  of 
the  committing  of  the  said  grievances  by  the  defendants  as  aforesaid,  be  heard, 
understood,  or  appreciated  by  the  said  audience  then  and  there  assembled 
m  the  said  theatre  as  aforesaid;  and  inasmuch  as  the  plaintiff  was,  by  and 
through  the  same,  and  in  consequence  thereof,  then  compelled  to  desist 
from  and  discontinue,  and  did  desist  from  and  discontinue  the  performance 
of  the  said  character  of  Hamlet  on  the  occasion  aforesaid,  and  before  the 
plaintiff  had  finished  or  completed  the  performance  thereof.  Averment: 
that  the  said  A.  B.  was,  by  reason  of  the  premises,  induced  and  obliged  to 
refuse,  and  did  refuse,  to  retain  or  allow  the  plaintiff  to  perform  at  subse- 
quent times  as  an  actor  in  the  said  theatre  for  gain  and  reward  to  the  plain- 
tiff, as  the  said  A.  B.  otherwise  might  and  would  have  done,  and  that  also 
by  reason  of  the  premises  the  jJlaintiff  had  been  brought  into  public  shame 
and  disgrace,  and  had  been  prevented  firom  acquiring  any  applause,  appro- 
bation, fame,  or  reputation  as  an  actor,  and  had  been  and  was  prevented 
from  exercising  his  profession  and  occupation  of  an  actor,  and  from  obtain- 
ing an  engagement  or  employment  therein,  and  had  thereby  lost  and  been 
prevented  from  acquiring  all  the  gains  and  profits  that  he  might  and  other- 
wise would  have  made  and  derived,  from  being  retained  and  allowed  by 
die  said  Alfred  Bunn  to  perform  as  such  actor  as  aforesaid  in  the  said 
theatre,  and  from  the  exercise  of  his  said  profession  or  occupation  of  an 
actor,  amounting  to  a  large  sum  of  money,  to  wit,  •3Q00/.,  and  had  r*2(>9 
been  and  was  otherwise  injured  and  damnified  to  the  plaintiff's  *- 
damage  of  5000/.  &c. 

Fourth  plea,  as  to  so  much  of  the  said  grievances  as  related  to  the  hoot- 
ing, hissing,  groaning,  shouting,  and  yelling  at  the  plaintiff,  and  making  a 
noise,  outcry,  and  uproar  at  and  against  the  plaintiff, — that  for  a  long  time, 
to  wit,  five  years,  before  and  up  to  and  at  the  time  of  committing  the 
grievance  last  mentioned,  the  plaintiff  was  the  proprietor  and  publisher,  to 
wit,  at  London,  of  a  certain  weekly  newspaper,  called  The  Satirist,  or  the 
Censor  of  the  Times,  divers  and  very  many  copies  of  which  newspaper,  to 
the  number  of  ten  thousand  and  more,  during  all  that  time  had  been  and 
were,  on  the  Sunday  in  every  week,  openly  and  publicly  sold,  circulated, 
pablished,  and  distributed  by  the  plaintiff  for  a  certam  price  and  reward 
therefore  paid  to  the  plaintiff  to  and  among  the  subjects  of  our  lady  the 
<|ueen  dwelling  in  Liondon  aforesaid  and  elsewhere ;  that  during  all  that 
time  the  plaintiff  had  been  and  was  in  the  habit  and  practice  of  writing, 
composing,  printing,  and  publishing,  and  causing  and  procuring  to  be 
written,  composed,  prmted,  and  published,  in  the  said  newspaper,  and  did 
on  divers  and  very  many  occasions,  to  wit,  weekly,  and  every  week  during 
that  tiipe,  write,  compose,  print,  and  publish,  and  cause  and  procure  to  be 
written,  composed,  printed,  and  published,  in  the  said  newspaper,  divers 
indecent,  obscene,  lewd,  filthy,  and  disgusting  articles,  paragraphs,  stories, 
verses,  anecdotes,  and  sayings,  to  the  great  oflence  and  scandal  of  the  sub- 
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jects  of  this  realm,  against  good  morals,  and  in  open  violation  of  the  \kw§ 
of  this  realm ;  that  the  plaintiff,  so  being  such  proprietor  and  publisher  of 
the  said  newspaper  as  aforesaid,  was  also  during  all  the  time  aforesaid  in 
the  habit  and  practice  of  writing,  composing,  printing,  and  publishing,  and 
causing  and  procuring  to  be  written,  composed,  &c.,  m  the  said  newspaper, 
•2101   *^^^  ^^^  ^°  divers  and  very  many  occasions,  to  wit,  weekly  and 

-*  every  week  during  that  time,  write,  compose,  print,  and  publish, 
and  cause  and  procure  to  be  written,  composed,  printed,  and  published,  in 
the  said  newspaper,  divers  false,  scandalous,  malic.ious,  scurrilous,  and 
defamatory  libels  of  and  concerning  her  majesty  the  queen,  and  divers  other 
false,  scandalous,  scurrilous,  malicious,  and  defamatory  libels  of  and  con- 
cerning very  many  persons  respectively,  with  intent,  in  so  doine,  falsely 
and  wickedly  to  injure,  defame,  vex,  harass,  and  aggrieve  her  said  majesty 
and  the  said  persons  respectively,  and  to  bring  them  respectively  into  ridi- 
cule, scandal,  infamy,  and  contempt ;  that  the  plaintiff  so  bein^  such  pro- 
prietor and  publisher  of,  &c.  as  aforesaid,  did  also,  during  all  the  time 
aforesaid,  on  divers  and  very  many  occasions,  write,  compose,  print,  and 
publish,  and  cause  and  procure  to  be  written,  composed,  printed,  and  pub- 
lished, in  the  said  newspaper,  divers  wicked,  blasphemous,  and  seditious 
libels,  with  intent  thereby  to  bring  the  laws,  religion,  and  government  of 
this  realm  into  hatred,  ridicule,  ana  contempt ;  that  the  plaintiff  during  all 
the  time  aforesaid,  was  and  still  is  a  commbn  libeller  and  defamer  for  hire 
and  gain  to  him ;  that  the  plaintiff  during  all  the  time  aforesaid  was  in  the 
practice  and  habit  of  obtaining  and  receiving,  and  did  on  divers  occasions 
during  that  time  obtain  and  receive,  divers  large  sums  of  money  from  divers 
persons  for  and  in  consideration  of  the  plaintiff  on  divers  occasions  sup- 
pressing, and  on  divers  other  occasions  promising  to  suppress,  matter 
defamatory  of  such  persons  respectively,  and  which  matter  such  persons 
respectively  were  induced  to  apprehend  and  believe  would  be  publi^ed 
concerning  them  respectively  in  the  said  newspaper,  unless  they  respectively 
made  such  payments  to  the  plaintiff;  that  on  divers  occasions  during  the 
•2111   ^^^^  aforesaid  divers  persons  paid  to  the  plaintiff  divers  large  ^sums 

■'  of  money  respectively  under  fear  and  apprehension  of  being  libelled 
and  exposed  to  public  obloquy  and  ridicule  in  the  said  newspaper ;  that 
the  plaintiff  during  all  the  time  aforesaid  notoriously  gained  his  livelihood 
by  the  dishonest  and  disreputable  means  and  practices  aforesaid ;  that  just 
before  the  committing  of  the  grievance  in  the  introductory  part  of  this  plea 
mentiened,  the  plaintiff,  being  such  person  as  last  aforesaid,  and  being  such 
proprietor  and  publisher  as  aforesaid,  and  being  known,  and  publicly 
reputed,  to  be  guilty  of  such  practices  as  aforesaid,  appeared  in  the  said 
theatre  in  the  declaration  mentioned,  upon  the  stage  thereof,  as  a  public 
actor,  with  the  intent  then  and  there  to  perform  before  the  persons  then 
assembled  in  the  said  theatre,  as  such  actor,  in  the  said  character  of  Hamlet 
in  the  performance  of  the  said  tragedy,  and  was  then  intending  to  become 
and  be  a  public  actor  and  performer  of  dramatic  pieces  on  the  stage,  to 
wit,  of  the  theatre  aforesaid ;  to  the  giieat  scandal,  nuisance,  and  outrage 
of  the  persons  in  the  said  theatre  so  assembled  and  of  the  subjects  of  her 
said  majesty  in  general,  against  public  morals  and  decency,  and  to  the  great 
prejudice,  damage,  and  detriment  of  divers  and  very  many  worthy,  respect- 
able, modest,  and  virtuous  persons  who,  by  reason  of  the  appearance  of  the 
plaintiff  on  such  stage  as  such  actor,  then  were,  and  thereafter  would  be, 
prevented  from  attending  the  said  theatre  or  being  present  at  the  perform- 
ances there ;  wherefore  the  defendants,  being  then  present  in  the  saia  theatre 
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g8  part  of  the  said  audience,  did  then,  in  order  to  compel  the  plaintiff 
to  desist  and  forbear  from  appearing  on  the  said  stage,  as  such  actor  and 
performer,  and  to  prevent,  so  far  as  m  them  lay,  the  said  scandal,  nuisance, 
and  outrage,  a  little  hoot,  hiss,  groan,  and  yell  at  the  plaintiff,  and  make  a 
litde  noise,  outcry,  and  uproar,  at  and  against  the  plaintiff,  as,  for  the  causes 
aforesaid,  they  lawfully  might ;  which  *were  the  grievances  in  the  r*oi  o 
introductory  part  of  that  plea  mentioned.    Verification.  ^ 

Special  demurrer,  assigning  for  causes, 

1.  That  the  said  plea  is  pleaded  only  to  a  part  of  the  grievances  mentioned 
m  the  declaration,  which  part  of  the  said  grievances  is  not,  in  its  nature, 
divisible  from  the  conspiracy,  &c.  mentioned  in  the  declaration,  and  which 
part  of  the  grievances  does  not,  of  itself,  constitute  any  cause  of  action,  but 
does  amount  to  a  cause  of  action  when  taken  in  conjunction  with  the  other 
parts  mentioned  in  the  declaration.  2.  That  supposing  the  plea  to  show  a 
justification  of  the  hooting,  Sue.  at  the  plaintiff,  and  making  a  noise,  outciy, 
and  uproar  at  and  against  him,  if  those  acts  stood  alone,  and  not  connected 
with  any  previous  conspiracy  so  to  do,  yet  the  matters  of  the  plea  consti- 
tute no  justification  for  doing  the  acts  therein  attempted  to  be  justified,  in 
pursuance  of  a  previous  unlawfiil  and  malicious  conspiracy,  &c.  3.  That 
supposing  the  facts  alleged  in  the  said  plea  were  true,  yet  diey  did  not  war- 
rant the  defendants,  by  law,  in  hooting,  &c.  at  the  plamtiff,  and  making  a 
noise,  outcry,  uproar,  and  riot  at  and  against  him  as  mentioned  in  the  said 
declaration,  so  as  to  cause  the  damage  to  the  plaintiff  therein  mentioned. 
4.  That  the  audience  m  a  theatre,  present  during  a  theatrical  performance, 
have  no  right  by  law  to  hoot,  &c.  at  an  actor  in  such  performance,  and  to 
make  such  a  noise,  outcry,  and  uproar  against  him  as  to  injure  or  ruin  him 
in  his  profession,  or  to  amount  to  a  riot,  merely  because  he  mav  be  charge- 
able with  oflences  unconnected  with  the  stage,  or  with  his  performances  as 
an  actor.  5.  That  the  grievances  attempted  to  be  justified  in  the  said  plea 
are  not  the  same  as  the  grievances,  or  any  of  them,  charged  in  the  declara- 
tion, inasmuch  as  the  (feclaration  charges  the  defendants  with  doing  the 
sevcnral  acts  mentioned  in  the  btroductory  part  of  the  said  plea,  in  pursuance 
of  *the  malicious  and  unlawful  conspiracy,  &c.  set  out  in  the  decla-  r*oi  o 
ration,  and  in  order  to  carry  the  same  into  effect ;  whereas  the  said  ^ 
plea  oidy  justifies  the  acts  mentioned  in  the  introductory  part  thereof  as 
standing  alone,  and  done  without  any  previous  conspiracy  to  do  them. 
6.  That  the  said  plea  amounts  to  the  general  issue,  and  to  an  argumenta- 
tive, instead  of  a  direct,  denial  that  the  defendants  did  the  acts  mentioned 
in  the  introductory  part  of  the  said  plea,  with  the  malicious  intent  in  the 
declaration  mentioned,  and  in  pursuance  of  the  previous  conspiracy  therein 
mentioned,  and  in  order  to  carry  the  same  into  effect  as  alleged  in  the  de- 
claration ;  and  also  for  that  the  said  plea  contains,  and  consists  of,  mere 
matters  of  evidence,  tending  to  negative  the  malicious  and  unlawful  intent, 
and  the  conspiracy  charged  in  the  declaration.  7.  That  the  supposed  facts 
set  forth  in  the  said  plea  did  not,  even  if  true,  justify  the  defendants  in 
hiring  persons  for  gain  and  reward,  to  attend,  and  causing  them  to  attend 
accordmgly,  in  the  said  theatre  on  the  occasion  of  the  plaintiff's  perform- 
ance, to  aid  the  defendants  in  carrying  into  effect  the  conspiracy  mentioned 
in  the  declaration.  8.  That  the  charges  contained  against  the  plaintiff  in 
the  said  plea  are  too  general  and  uncertain,  and  want  particularity,  so  that 
the  plaintiff  cannot,  by  reason  of  the  generality  thereof,  know  what  particu- 
lar charge  will  be  brought  forward  at  the  trial  in  support  thereof,  nor  what 
lie  must  prepare  to  rebut,  justify,  or  disprove  by  evidence.     9.  That  the 
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said  plea  ought  to  have  set  forth  and  shown  the  particular  libels,  suticles, 
paragraphs,  stories,  verses,  anecdotes,  and  sayings,  which  the  plaintiff  is 
alleged  to  have  composed,  written,  printed,  and  published,  or  catised  and 
procured  to  be  composed,  wiitten,  printed,  and  published,  and  in  what 
parts  or  numbers  of  the  said  newspaper,  and  at  what  times,  the  same  were 
•2141  P™*^^  ^^  published,  and  the  names  of  the  persons,  or  some  of  *them, 
-'  from  whom  the  plaintiff  is  alleged  to  have  received  the  said  sums  of 
money  for  suppressing,  or  promising  to  suppress,  matter  de&matoiy  of  such 
persons ;  and  die  sums  of  money  so  received,  and  the  times  when  received, 
and  the  names  of  the  persons  alleged  to  have  paid  to  the  plaintiff  sums  of 
money  under  fear  and  apprehension  of  being  libelled  and  exposed  to  public 
obloquy  and  ridicule  in  the  said  newspaper,  and  the  sums  of  money  so  re- 
ceived, and  the  times  when  they  were  received.  •  11.  That  without  such 
information  and  particulars  as  above  mentioned,  it  is  impossible  for  the 
plaintiff  to  prepare  for  trial,  or  to  know  what  facts  will  be  set  up  by  the 
defendants  at  the  trial  in  support  of  the  said  plea.  12.  That  the  said  plea 
being  pleaded  to  part  only  of  the  grievances  in  the  declaration  mentioned, 
ought  to  have  had  a  formal  commencement  or  statement — that  the  plaintiff 
ought  not  to  have  or  maintain  his  action  (a)  against  the  defendants  as  to  the 

(a)  This  twelfth  assignment  of  appears  to  be  imperfect  in  not  distingnishing  between 
the  conclusion,  *' actionem  suam  versus  prsedictum  defendentem  habere,  ve I  maniitenere, 
non  debet;''  and  *' actionem  suam  versus  predictum  defendentem  inde  habere^  vel,''  &c. 
The  former  conclusion  is  proper  only  where  the  plea  answers  the  whole  declaration; 
althouf^h  the  converse  does  not  hold,  as  the  '^  inde*'  will  apply  to  the  whole  declaration, 
if  no  part  of  the  declaration  is  separated  from  the  rest  by  the  inducement  to  the  plea.  The 
language  of  the  ninth  of  the  general  rules  and  regulations  H.  4  W.  4,  i^  this:  ^'In  a  plea 
on  subsequent  pleadings  intended  to  be  pleaded  in  bar  of  the  whole  ViClion  generailjff  it 
shall  not  be  neccssarv  lo  uae  any  allegation  of  actionem  non^  or  to  the  like  effect,  or  any 
prayer  of  judgment.'' 

This  rule  was  generally  understood  to  mean, — that  where  the  plea  showed  that  the 
plaintiff  had  no  cause  of  action  whatever,  and  where  therefore,  before  the  rule,  actionem 
non  would  have  been  tfufhcient,  and  actionem  inde  non  would  have  been  unnecessary,  the 
formula  might  be  omitted  Viltosether;  that  where  the  formula  necetMoHly  was  actionem  vmU 
non  it  was  to  be  retained ;  and  that  the  rule  did  not  at  all  affect  the  formula — actionem 
ulteriut  non. 

This  construction  of  the  rule  was  first  departed  from  in  the  case  of  Bird  T.  Higginttmy 
2  A.  &  £.  696,  4  N.  &  M.  505,  where  it  was  held  in  K.  B.  that  the  rule  in  question  dis- 
penses with  the  statement  of  actioium  non  and  the  prayer  of  judgment  in  a  plea  pleaded 
to  the  whole  of  one  of  several  counts ;  as  the  "  whole  action  generally,"  must  be  taken 
to  mean — the  whole  cause  of  action  appearing  in  the  count  to  which  it  is  pleaded.  As 
the  division  of  a  declaration  into  different  counts,  as  cpntradistinguished  from  a  division 
into  distinct  causes  of  action,  is  purely  arbitrary,  Bird  v.  Higgineon  amounts  to  a  decision 
that  a  plea  pleaded  in  bar  of  a  particular  cause  of  action,  does  not, — whatever  confusion 
the  omission  may  oornsion, — require  a  commencement  by  actionem  inde  non.  Accord- 
ingly in  Weeding  v.  Mdrich^  9  A.  &  E.  861,  1  P.  &  D.  657,  in  trover  for  four  deer,  it  was 
held  that  a  plea  justifying  a  conversion  of  one  deer  (by  a  seizure  under  a  distress,  post, 
218,  n.)  was  properly  commenced  without  actionem  indtnon  and  without  a  prayer  of  judg- 
n^ent.  The  jiidgreni  of  Lord  Denman  in  Weeding  v.  Mdrich  appears  to  have  been 
founded  upon  the  authority  of  a  case  in  the  Exchequer,  Putney  v.  Swan^  2  M.  &  W.  72, 
5  Dowl.  P.  C.  296,  2  Gale,  Exch.  216,  although  the  latter  case  was  decided,  not  upon  the 
above  clause,  but  on  a  different  branch  of  the  same  rule,  and  is  not  inconsistent  with  the 
words  in  question  understood  in  their  natural  sense.  The  judgment  of  Coleridge,  J.,  in 
Weeding  v.  Mdrich,  proceeds  upon  a  different  groun''.,  namely,  that  "taking  this  plea  and 
the  others  together,  they  go  to  the  whole  action ;''  with  reference  to  which  it  may  be  ob- 
served, that  before  the  new  rules,  one  commencement  and  one  conclusion  by  actionem 
non  would  hav^  been  sufficient  if  the  several  matters  of  defence  had  been  collected  rntCK 
one  plea;  but  *hat  if  they  had  been  pleaded  severally,  as  in  Vi  ceding  v.  jildrickf  each  plea 
must  have  had  its  proper  commencement  and  conclusion  by  actionem  inde  non.  It  has, 
however,  been  since  held  in  Q.  B.,  that  a  plea  of  set-off  to  partof  the  debt  demanded,  and 
also  a  plea  of  payment  to  other  part  (not  being  the  remainder)  of  the  debt,  are  good  with- 
out the  actionem  inde  non;  Rattan  v.  Davie^  \  Q.  B.  496, 1  Gale  k  Dav.  21,  5  Jur.  408.  And 
with  this  agrees  Benmar  v.  Neck  in  Q.  B.,  2  Harr.  &  Woll.  178;  and  PhiUipi  v.  Roderick^  in 
the  Exchequer,  2  Jurist.  419. 

In  this  court,  however,  the  literal  construction  of  the  rule  in  question  has  been  upheld 


6  Manning  &  Granger.  215 

grievances  ^mentioned  in  the  introductory  part  of  the  said  plea,  and   r^.^x  5 
a  formal  prayer  of  judgment  at  the  conclusion  thereof;  and  for  that   ^ 
the  said  plea  is  too  general,  uncertain,  ambiguous,  and  is  otherwise  informal 
and  insufficient 

Joinder  in  demurrer.  [*216 

Sheey  Seijt.,  in  support  of  the  demurrer.  This  plea,  which  was  evi- 
dently drawn  to  invite  a  demurrer,  is  clearly  insufficient.  [Tindal,  C.  J. 
Rather  to  invite  an. issue.]  In  Cl^ord  v.  Brandon^  2  Campb.  358,  it  was 
held  that  if  persons  came  to  a  theatre  with  a  predetermined  purpose  of  in- 
terrupting the  performance,  and  make  a  great  noise  and  disturbance,  they 
are  guilty  of  a  riot,  although  no  personal  violence  be  attempted,  and  no 
injury  is  done  to  the  theatre.  [Maule,  J.  This  is  certainly  a  new  mode  of 
pleading.]  The  matter  of  complaint  set  forth  in  this  declaration,  is,  in  its 
very  nature,  indivisible.  A  defendant  is  not  to  be  allowed  to  pass  over  the 
sting  of  the  libel,  and  content  himself  with  answering  the  rest.  In  Roberts 
V.  Breum^  10  Bingh.  519,  4  M.  &  Sc.  407,  which  was  an  action  for  a  libel, 
containing  statements  reflecting  upon  the  conduct  of  Roberts  as  a  witness, 
and  concluded  with  saying,  ^^  Mr..  J.  made  a  splendid  speech,  and  com- 
mented with  cutting  severity  on  the  testimony  of  Mr.  Roberts,"  judgment 
was  given  for  the  plaintiff,  on  a  demurrer  to  a  plea  justifying  the  latter  sen- 
tence onhr.  In  delivering  the  judgment  of  the  court  it  was  said  by  Tin- 
DAL,  C.  J.,  that  ^^the  conclusion,  that  Mr.  J.  made  a  splendid  speech,  and 
commented  with  cutting  severity  on  the  testimony  of  the  plaintiff,"  was 
calculated,  in  conjunction  with  what  had  gone  before,  to  impress  the  read- 
ers with  a  notion  that  the  severity  was  deserved,  and  the  force  of  it  felt  by 
the  plaintiff,  from  a  consciousness  of  its  justice.  This  latter  passage,  there- 
fore, which  the  defendant  has  selected  for  the  purpose  of  justifying,  stand- 
ing alone  is  ambiguous,  and  admits  of  a  very  different  construction  if  taken 
in  conjunction  with  the  rest  of  the  libel,  and  on  that  *eround  the  r*oi7 
pica  is  bad."  So  here,  hooting  and  hissine,  taken  by  uiemselves,  ^ 
mi^t  not  be  unjustifiable.  [Maule,  J.  The  declaration  would  have  dis- 
closed no  ground  of  action  if  it  had  merely  stated  that  the  defendants 
hooted  and  hissed  at  the  plaintiff.  Tindal,  C.  J.  The  gist  of  the  action  is 
flie  conspiracy;  and  the  plea  justifies  only  an  overt  act.]  It  appears  by  a 
note  of  the  reporter  to  Cliffirrd  v.  Brandon f  2  Campb.  372,  that  Macklin, 
the  comedian,  indicted  several  persons  for  a  conspiracy  to  ruin  him  in  his 
profession.  They  were  tried  before  Lord  Mansfield  ;  and  it  being  proved 
that  they  had  entered  into  a  plan  to  hiss  him  as  often  as  he  appeared  on  the 
stage,  they  were  found  guilty  under  his  lordship's  direction.(a)  [Maule,  J. 
That  is  very  like  the  present  case.]  The  reporter,  Lord  Campbell,  concludes 
by  saying,  that  he  has  not  been  able  to  find  any  authentic  account  of  the 
tnal  m  Macklin's  case.  It  is  however  mentioned  in  the  New  Annual 
Register  for  1774,  1775,  where  Lord  Mansfield  is  represented  as  saying, 
that  an  action  would  lie  in  such  a  case. 

Another  objection  to  this  plea  is,  that  the  charge  of  misconduct  which  is 
set  up  is  not  sufficiently  distmct.  TJinson  v.  Stuart^  1  T.  R.  748 ;  Holmes 
V.  Caieshy,  1  Taunt.  543. 

The  objection  as  to  the  conclusion  of  the  plea  is  founded  upon  Upward 

in  the  ODly  case  in  which  the  point  appears  to  have  been  hitherto  i-aised }  Ujnoatd  v.  Knight^ 
5  N.  C.  338,  7  Scott,  311,  1  Arn.  546. 

(a)  But  it  is  added,  that  -'  the  prosecutor  declined  calling  upon  them  to  receive  Uie 
judgment  of  the  court."  The  defendants  had  therefore  no  opportunity,  if  they  had  been 
•o  advised,  of  questioning  the  sufficiency  of  the  indictment  by  a  motion  in  arrest  of 
mdgment. 
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V.  Knight  J  6  New  Cases,  338,  7  Scott,  311 .  But  the  decision  in  that  case 
does  not  appear  to  have  been  acquiesced  in  by  the  other  courts.  [Maule,  J. 
Where  is  it  doubted?]  In  Weeding  v.  Mdrich,  9  A.  &  E.  861,  note,  1  P. 
&  D.  657,  where,  in  trover  for  several  deer,  a  justification  of  the  conver- 
•2181  ^^^ — ^y  ^  •distress  damage  feasant y{a)—o{  one  deer  was  held  to 
■'  be  properly  concluded  wiSiout  actio  non  or  a  prayer  of  judgment. 
It  was  also  held  in  Putney  v.  Skoann^  2  M.  &  W.  72,  that  actio  non  is  neces- 
saij'  only  where  the  plea  is  pleaded  in  bar  of  ihejurther  maintenance  of 
the  action,  not  where  it  is  in  bar  of  the  action  generally. 

Talfourdj  Serjt.,  (with  whom  was  Wordsworth^)  contrd.  Exception  might 
•2191  ^^^^  ^^^"  taken  to  the  declaration;  •but  no  notice  of  objection  to 
•I  the  declaration  has  been  given.  [Maule,  J.  The  omission  of  notice 
of  objection  will  onlv  be  a  ground  for  giving  time  to  the  party  who  ou^t 
to  have  received  such  notice,  if  he  chooses  to  ask  for  it.{b)  If  the  practice 
were  otherwise,  we  might  pronounce  a  judgment  against  the  party  who  had 
omitted  to  give  the  notice,  in  a  case  where  our  judgment  would  be  reversed 
in  a  court  of  error.(c)  The  old  action  of  conspiracy  was  for  charging  the 
plaintiff  with  the  commission  of  a  crime.  An  indictment  lies  for  me  mere 
act  of  conspiring ;  but  no  action  can  be  maintained  unless  the  plaintiff  has 
been  aggrieved  oy  some  overt  act  done  in  pursuance  of  the  con^iracy. 
[CoLTMAN,  J.  Is  not  your  argument  that  the  hissing,  &c.  was  not  in  pur- 
suance of  the  conspiracy  ?  Maule,  J.  Any  thing  done  under  the  con- 
spiracy may  be  given  in  evidence  under  the  genersu  issue ;  and  you  might 
idiow  that  nothing  was  done  under  the  conspiracy.  If  your  plea  is,  that 
the  conspiracy  relates  to  the  hooting,  &c.  is  it  a  plea  to  the  whole  declara- 
tion ?  Must  it  not  be  taken  to  apply  to  the  hooting.  Sue.  only  ?]  Some 
5 ears  since  it  was  intended  to  produce  a  representation  of  the  murder  of 
(r.  Weare  on  the  stage ;  and  it  was  announced  that  Probert,  one  of  the 

(a)  In  T.  27  H.  8,  fo.  22,  pi.  15,  in  ddintte  tur  trover,  the  defendant  pleaded  that  he  had 
distrained  the  soods  for  rent  due  to  him  from  the  plaintiff  upon  a  lease  for  life.  It  was 
objected  that  the  trover  was  not  answered ;  but  it  was  held  that  the  plea  was  good.    The 

ground  of  this  decision  is  stated  by  Lord  Brooke,  Bro.  Abr.  Detinue^  pi.  2,  to  be  that  the 
nding  is  not  traversable.  And  see  Whitehead  v.  tiarriton^  2  D.  &  L.  122.  In  cote  tnr  tro- 
ver the  mere  taking  and  detaining  as  a  distress  damage  feataiU^  does  not  amount  to  a  eou- 
▼ersion  to  the  use  of  the  defendant,  who,  instead  of  assuming  any  oumertkip  of  the  goods, 
treats  them  as  goods  of  the  distrainee,  withheld  hy  the  defendant  for  the  sole  purpose  of 
causing  the  distrainee  to  make  satisfaction  for  the  damage  done.  The  plea,  therefore,  in 
Weeding  v.  Mdtich  would  appear  to  be  bad,  as  amounting  to  the  general  issue,  no  con- 
version  being  confessed.  This  seems  to  have  been  the  opinion  of  Littledale,  J.,  in  that 
case ;  with  which  opinion  agree  HUl  v.  Hauket,  1  Roll.  Rep.  44  ;  Jigart  v.  ZiWe,  Hutton  10. 
Hobart,  187,  1  Brownl.  5.  So,  in  Salter  v.  Butler^  Yelv.  10,  Cro.  El.  901,  Nov,  46,  it  was 
held  that  if  a  distress  for  rent  be  lawfully  taken  it  is  no  conversion  -,  smim,  if  it  be  not 
lawfully  taken.  Where,  therefore,  a  defendant  justifies  under  a  distress, — which  he  neces- 
sarily affirms  to  be  lawful, — he  confesses  no  conversion.  And  see  Le  Cittie  de  Coichetter 
v.  Le  Cittie  de  Londret^  Sir  W.  Jones,  240;  Miret  v  Solehy^  2  Mod.  244:  Cuekton  v.  Winter^ 
2  Mann.  &  Ryl.  313;  Whittcorth  v.  Smithy  5  Carr.  &  P.  250.  And  as  the  landlord  does  not, 
by  a  lawful  distress,  make  the  croods  his  own  by  any  conversion,  he  cannot  maintain  tro- 
ver against  a  party  who  lakes  them  away.  For  he  had  at  common  law  a  power  to  detain 
the  goods  as  a  pledge  only ;  and  the  statute  which  authorizes  him  to  sell,  gives  him  no 
property  in  the  goods  distrained  upon ;  M.  20  H.  7,  fo.  1,  pi.  1 ;  Rex  v.  Cotton^  Parker,  1 12, 
121 ;  Moneux  v.  Gcreham,  per  Probyn,  C.  B  ,at  Huntingdon,  29MSS.  of  Serjeant  Hill,  279, 
2  Selw.  N.  P.  1351,  10th  ed.  In  the  Chancellor^  ^.  of  OxfordU  case,  10  Co.  Rep.  53b.  it  is 
said  (57  a)  that  the  conversion  ought  to  alter  the  action  of  detinue  into  an  action  on  the  case. 
{b)  And  see  7)ke  Protector  v.  Chering^  Hardres,  85,  86;  ant^  vol.  i.  p.  16. 
(c)  The  whole  of  the  causes  of  demurrer  assigned  are  in  this  case,  (ant*,  212,)  set  out. 
Although  the  argument  proceeded  upon  the  first,  second,  eighth,  ninth,  tenth,  eleventh, 
and  twelfth  causes  assigned,  this  court  and  a  court  of  error,  (before  which  this  case  was 
afterwards  brought,  vide  post,  vol.  vii.,)  would  be  bound  to  pronounce  a  judgment  upon 
all  the  defects  of  form  assigned  as  causes  of  demurrer,  whether  argued  or  not,  and  upon 
all  the  defects  of  substance,  whether  argued  or  not,  and  whether  assigned  lu  causes  of 
demurrer  or  not. 
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parties  implicated  in  tbat/nurder,  would  appear  in  the  piece.     The  repre- 
sentation never  took  place ;  but  if  it  had,  would  it  not  have  been  most 
proper  to  hiss  such  a  piece  and  such  an  actor  off  the  *stage  ?  [Cress-   r*ooo 
WELL,  J.  The  question  would  still  have  been  whether  you  could   ^ 
justify  a  conspiracy  for  efifectin^  the  object.     Maule,  J.  Sympathy  is  the 

Koper  ground  for  the  expression  of  feeling  in  a  theatre,  not  conspiracy, 
ere,  the  plea  justifies  that  which  is  not  alleged  in  the  declaration.  The 
declaration  chara;es  no  hissing,  except  hissing  in  purstumce  of  a  conspiracy,] 
In  Clarkson  v.  Lawsouy  6  Bingh.  587,  4  Moo.  &  P.  356,  and  in  M  Gregor 
V.  Gregory,  11  M.  &  W.  289,  2  Dowl.  N.  S.  769,  it  was  held  that  the  alle- 
gations in  a  declaration  for  hbel  are  divisible.  [Maule,  J.  There  are  cases 
m  which  the  allegations  are  divisible.  The  question  is,  whether  they  are 
divisible  here.] 

TiNDAL,  C.  J.  It  appears  to  me  that  this  plea,  which  professes  to  be  a 
plea  in  confession  and  avoidance,  does  not  sufficiendy  confess  and  avoid 
the  matter  charged  in  the  declaration.  Every  plea  which  is  not  in  denial 
of  the  charge,  must  be  in  confession  and  avoidance  of  the  whole,  or  of 
some  part,  of  the  declaration.  Here,  the  defendants  single  out  an  overt 
act  of  an  alleged  conspiracy,  and  attempt  to  justify  that  alone.  The  chaise 
of  conspiracy  and  some  of  the  overt  acts  remain  unanswered.  The  &* 
fendants  may,  however,  have  leave  to  amend  on  payment  of  costs. 
•The  defendants  having  determined  not  to  amend,  there  was 
Per  curiam;  Judgment  for  the  plaintiff  on  the  fourth  plea. 
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A.  bavi^  accepted  a  bill  drawn  upon  him  by  B.  for  money  lent  by  B.  to  A.,  compounds 
with  D.  and  his  other  creditors,  and  pays  the  composition.  An  endorsee  of  the  bill 
afterwards  suen  A.,  and  compels  him  to  pay  the  amount  with  interest  and  costs.  A 
may  recover  the  amount  from  B.  as  money  paid  to  B.'s  use. 

Assumpsit,  for  money  paid,  money  had  and  received,  and  upon  an  ac 
count  stated.     Plea,  non  assumpsit. 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at  the  sittings  foi 
Middlesex,  after  Michaelmas  term,  1842,  when  a  verdict  was  found  foi 
the  plaintiff  for  59/.  3^.,  subject  to  the  opinion  of  this  court  upon  the  fol- 
lovring  case : — 

The  plaintiff  for  some  time  prior  to,  and  at  the  time  of,  the  making  of 
die  agreement  hereinafter  mentioned,  carried  on  the  business  of  a  clock 
and  watch-maker  in  the  Strand.  On  the  16th  of  January,  1839,  the  plain- 
tiff accepted  a  bill  of  exchange  drawn  by  the  defendant  who  resided  at 
Leeds,  for  the  payment  of  50/.  to  the  order  of  the  defendant  at  three  months 
after  date,  dated  Leeds,  the  16th  of  January,  1839;  upon  which  bill  the 
defendant  advanced  to  the  plaintiff  the  amount,  less  an  a^ed  discount 
The  defendant  previously  to  writing  the  letters,  and  to  the  signature  of  the 
deed,  hereinafter  mentioned,  endorsed  away  the  bill  to  Samuel  Atack.  At 
the  date  of  the  bill,  and  in  March,  1839,  the  plaintiff  convened  a  meeting 
of  his  creditors,  to  be  held  at  the  residence  of  the  plaintiff.  No.  455  West 
Strand,  in  the  county  of  Middlesex,  for  the  purpose  of  laying  before  ihem 
the  state  of  his  aflairs,  and  of  endeavouring  to  induce  them  to  accept  a 
composition.  Subsequently  to  this  meeting,  the  defendant  received  a  letter 
from  Mr.  1.  H.  Baugh,  as  follows: — 

VOL.  n  16  '  L 
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''London,  Strand^  ^9.  8th  March,  1839. 
*2221  '^^^  ^  claimant  upon  the  estate  of  Mr*  JIawley  of  *the  Strand,  1 
-'  am  very  sorry  to  state  that  he  has  been  under  the  necessity  of  calling 
ms  creditors  together,  who  met  yesterday;  and  I  am  requested  by  the 
creditors  to  inform  you  of  his  circumstances.  It  appears  by  a  statement  of 
his  accounts,  that  he  is  indebted  to  you  in  50/.  The  amount  of  his  debts 
IS  1334/.,  and  the  amount  of  the  assets,  by  taking  his  stock  at  cost  price,  is 
600/. ;  but  we  cannot  expect  it  to  realise  near  that  amount.  The  creditors, 
with  a  view  to  make  the  best  of  the  estate,  feel  desirous  to  get  your  assent 
to  such  terms  as  shall  be  most  beneficial  to  the  creditors  at  large,  and  will 
feel  obliged  if  you  will  either  appoint  some  agent  in  London  with  power  to 
assent  to  such  terms  as  the  creditors  may  agree  upon,  or  write  to  Mr.  Hawley 
before  Thursday  next,  signifying  your  assent,  as  the  creditors  meet  on  that 
day  with  a  view  to  make  a  final  setdement  of  his  affairs. 

''  Having  looked  over  Mr.  Hawley's  books,  and  feeling  satisfied  that  he 
has  made  a  fair  statement  of  his  accounts,  it  is  desirable  that  immediate 
steps  should  be  taken  to  dispose  of  the  stock,  for  the  purpose  of  preventing 
the  landlord  making  a  seizure  and  thereby  sacrificing  two  thirds  of  the 
property,  and  by  wmch  means  they  will  be  able  to  satisfy  the  landlord's 
demands." 

Upon  the  receipt  of  this  letter,  and  in  consequence  thereof,  the  defendant, 
on  the  11th  of  March,  1839,  addressed  and  sent  a  letter  to  one  Whitley, 
who  at  that  time  resided  in  Upper  Thames  Street,  London.  The  letter 
has  been  lost  or  destroyed ;  but  the  defendant  by  it  requested  Whitley  to 
attend  the  meeting  of  the  plaintiff's  creditors  on  the  14th  of  March,  and 
for  him,  the  defendant,  to  agree  to  any  arrangement  which  the  majority  of 
the  creditors  might  agree  to.  The  defendant,  at  the  same  time,  wrote  to 
Mr.  Baugh  a  letter  as  follows: — 
,223-|  •''68  Briggate,  Leeds,  March  nth,  1S39. 

■*  "In  reply  to  yours  respecting  Mr,  Hawley's  affairs,  I  have  to  in- 
form you,  that  as  it  appears  he  has  made  a  sati^actoiy  statement  to  his 
creditors,  I  will  consent  to  such  mode  of  settlement  as  the  generality  of  the 
creditors  may  deem  it  advisable  to  adopt  for  our  mutual  benefit.  As,  by 
your  letter,  you  appear  to  think  there  is  likely  to  be  a  sacrifice  in  disposing 
of  the  stock,  I  think  it  only  fair  that  such  of  the  creditors  as  feel  disposed 
should  have  an  offer  of  the  advantage,  and  therefore  beg  to  propose,  tor  the 
consideration  of 'the  meeting,  that  I  have  two  clocks  sent,  of  25/.  value  cost 
price,  which  will  be  equal  to  10^.  in  the  pound." 

He  also  at  the  same  time  wrote  a  letter  to  the  plaintiff,  of  which  the  fol- 
lowing is  a  copy: — 

"eS'Briggate,  Leeds,  March  11/A,  1839. 

"  Annexed  you  have  my  reply  to  Mr.  Baugh's  letter  complying  with 
your  request.  I  am  sorry  for  you  as  well  as  myself,  that  you  have  not  been 
more  fortunate.  As  you  appear  to  have  satisfied  your  creditors  with  your 
statement,  I  hope  you  will  be  enabled  to  surmount  your  present  embarrass- 
ment, and  be  more  successful  hereafler.  As  this  transaction  lies  rather  hard 
upon  me,  may  I  be  allowed  to  call  your  attention  to  the  selection  of  clocks, 
should  my  proposition  be  acceded  to,  and  a  packing  case  I  shall  expect  to 
have  to  pay  for. 

"  P.  S.  I  have  written  to  Mr.  Whitley,  a  fi*iend  of  mine  at  29  Upper 
Thames  street,  r^uesting  him  to  attend  the  meeting  if  he  can ;  but  a^  I  am 
aware  his  engagements  at  home  are  such  as  render  it  rather  uncertain,  you 
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will  peifaaps  inform  him  the  hour  and  place  where  the  meeting  is  to  be  held 
on  Thursday." 

Both  of  these  letters  were  written  upon  one  sheet  of  paper,  addressed  to, 
and  received  in  due  course  of  post  by,  the  plaintiff. 

*A  meeting  of  the  creditors  of  the  plaintiff  was  duly  held  on  the  rrnqoA 
14th  of  March,  1839,  at  the  plaintiff's  residence.  No.  455  West  L 
Strand  aforesaid,  and  was  attended  by  Whitley  on  the  part  of  the  defend- 
ant, in  pursuance  of  the  aforesaid  authority  and  request;  and,  at  such 
meeting,  it  was  agreed  by  the  majority  of  the  creditors  of  the  plaintiff,  and, 
among  them,  by  Whitley,  who  attended  as  aforesaid,  that  the  plaintiff 
should  assign  to  trustees,  for  the  benefit  of  his  several  creditors,  all  his  stock, 
fixtures,  and  book  debts,  the  proceeds  of  which  were  to  be  equally  divided 
amon^  the  several  creditors,  m  proportion  to  the  amounts  due  from  the 
plaintiff  to  them  respectively,  and  that  the  said  creditors  should  execute  to 
the  plaintiff  a  release  of  their  respective  debts.  In  pursuance  of  this  agree- 
ment a  deed  of  assignment  and  release  (a  copy  of  which  accompanies  the 
case,  and  is  to  be  considered  a  part  of  it)  was  prepared,  bearing  date  the 
27th  of  March,  1839,  and  made  between  the  plaintiff  of  the  first  part,  the 
several  other  persons  whose  names  were  thereunto  subscribed  and  seals 
affixed,  of  the  second  part,  and  John  Maniglier  and  Robert  Kimpton  of  the 
third  part.  This  deed  was  duly  executed  on  the  day  it  bore  date,  by  the 
plaintiff  and  many  of  his  creditors,  and,  among  them,  by  Whitley  for  the 
defendant.  Whitley  was  not  authorized  by  the  defendant  by  power  of 
attorney. 

The  estate  and  effects  of  the  plaintiff  did  not  realize  more  than  enough 
to  pay  a  composition  of  45.  in  the  pound.  At  the  time  of  executing  me 
deed  Whitley  selected  a  clock,  part  of  the  said  estate  and  effects,  m  lieu 
of  the  estimated  composition  on  the  debt  of  the  defendant ;  which  clock 
was  forthwith  packed  up  and  sent  to  the  defendant  at  Leecis,  and  received 
by  him.  The  defendant  had  previously  by  letter  requested  Whitley  to 
select  a  clock  in  lieu  of  the  amount  of  his  composition.  Atack,  who,  from 
the  time  the  bill  was  endorsed  to  him,  *had  been  the  holder  thereof,  r*2n5 
commenced  an  action  in  this  court  against  the  plaintiff  in  Decem-  ^ 
ber,  1841,  to  recover  the  amount  thereof.  The  plaintiff  having  no  defence 
to  the  said  action,  paid  Atack  50/.,  being  the  amount  of  the  bill,  and  also 
6/.  135.  for  interest,  and  21.  lOs.  for  costs  of  the  action,  making  together 
59/.  3s. 

In  Februaiy,  1842,  and  after  payment  by  the  plaintiff  of  the  said  sum  of 
59/.  35.  as  aforesaid,  the  defendant  returned  the  clock  which  he  had  so 
received  as  aforesaid,  to  the  now  plaintiff,  who,  in  consequence,  imme- 
diately wrote  and  addressed  to  the  defendant  a  letter,  of  which  the  follow- 
ing is  a  copy: — 

«  London,  28th  February,  1842. 
"  I  have  received  back  the  clock  which  you  accepted  in  discharge  of  the 
dividend  payable  under  the  trust  deed  of  assignment  of  my  property  and 
effects  for  the  benefit  of  all  my  creditors ;  and  inasmuch  as  I  have  since 
been  called  upon  and  have  paid  the  fuU  amount  of  your  claim  against  me 
upon  my  acceptance  in  the  hands  of  a  third  party,  (which  acceptance  ought 
to  have  been  delivered  up  when  the  deed  of  release  was  executed,)  1  de- 
cline receiving  back  the  clock,  and  request  that  you  will  desire  some  one 
to  call  here  for  it,  as  it  is  my  intention  to  commence  an  action  against  you 
for  the  recovery  of  the  sum  so  paid  upon  my  acceptance." 
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To  this  letter  the  defendant,  on  the  4tfa  of  March,  1842,  replied  as 
follows : — 

"  Leeds,  March  4th,  1842. 

**  In  reply  to  yours  of  the  28th  ult.,  acknowledging  the  receipt  of  the 
flock,  and  threatening  proceedings  against  me,  I  beg  to  refer  you  to  Mr. 
Atack's  solicitor,  who  has  instructions  to  appear.  As  he  has  had  the  con- 
ducting  of  this  unpleasant  business,  I  shall  be  guided  by  his  advice ;  and  if 
he  leads  me  hito  error,  I  suppose  I  must  abide  by  the  consequences." 

*2261  *^^  ^^  ^^  ^^  March,  1842,  this  action  was  commenced  to  re- 
•I  cover  back  from  the  defendant  the  59/.  3s,  so  paid  by  compulsion 
to  Atack.  The  pleadings  in  the  action,  and  all  written  documents  herein- 
before mentioned  or  referred  to,  are  to  be  considered  and  taken  as  part  of 
the  case. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  en- 
titled to  recover  from  the  defendant  the  said  sum  of  59/.  3s.,  or  any  part 
thereof.  If  the  court  shall  be  of  opinion  in  the  affirmative,  then  the  verdict 
so  found  for  the  plaintiff  is  to  stand,  and  judgment  is  to  be  entered  for  him 
for  the  said  sum  of  59/.  3s.,  or  for  such  part  thereof  as  the  court  may  be  of 
opinion  he  is  entitled  to  recover.  If  the  court  shall  be  of  a  contrary  opinion, 
judgment  is  to  be  entered  for  the  defendant. 

Shee,  Serjt.,  having  read  the  case,  the  court  called  upon 

Channellj  Sent.,  for  the  defendant.  The  bill  was  negotiated  b^  the  de- 
fendant before  the  arrangement  between  the  plaintiff  and  his  creditors  took 
i)lace.  The  defendant  contends  that  he  is  not  bound  by  the  acts  of  Whit- 
ey,  who  had  no  power  of  attorney  authorizing  him  to  act  for  the  defendant. 
Whidey  certainly  attended  the  meeting ;  and  probablv  the  court  will  think  that 
he  had  authority  to  assent.  The  payment  of  a  small  sum  will  not  discharce 
a  debt  for  a  lar^r  amount;  but  if  several  creditors  agree,  the  assent  of  the 
other  creditors  is  a  sufficient  consideration  for  the  assent  of  each.  But  the 
payment  in  question  must  take  effect  either  as  a  discharge  to  Hawley,  or  as 
a  payment  in  satisfaction  of  the  debt.  K  it  operates  by  way  of  discharge  of 
the  plaintiff  and  not  by  way  of  satis&ction  of  the  debt,  it  would  not  be 
money  paid  to  the  defendant's  use. 

•2271  I^  might  perhaps  be  put  thus — that  though  the  payment  *might 
^  give  rise  to  a  claim  of  indemnity,  it  would  not  be  money  paid  to  the 
defendant's  use.  [Maule,  J.  It  was  the  duty  of  Beverley  to  protect  Haw- 
ley against  the  bill.  That  duty  was  imposed  upon  him  by  entering  into 
the  contract.  Coltman,  J.  Where  an  accommodation  acceptor  pays  the 
amount  of  the  bill,  he  pays  it  for  the  use  of  the  party  accommodated.  This 
may  turn  out  to  be  a  case  of  the  same  description.  Tindal,  C.  J.  When 
Beverley  entered  into  the  composition,  he  virtually  represented  to  Hawley 
that  the  bill  was  in  his  possession.  Otherwise  no  such  composition  would 
have  been  agreed  to.  He  is  not  now  at  liberty  to  say  that  the  bill  was  out- 
standing in  die  hands  of  a  third  person.] 

Per  curiam  ;  Postea  to  the  plaintiff. 

Doe  dem.  ROBERTS  v.  ROE. 

Upon  an  attempt  to  serve  the  tenant  with  a  declaration  in  ejectment,  he  went  away 
refuftinff  to  listen.  The  notice  was  read  over  to  his  clerk,  and  a  copy  of  the  declaration 
was  delivered  to  the  clerk  upon  the  premises :  ffdd,  sufficient  service. 

Manning,  Seijt.,  moved  for  judgment  against  the  casual  ejector.  Hi^ 
affidavit  stated  that  the  deponent  on  the  20th  inst.  called  on  and  saw  DanieT 
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Fosskk,  the  tenant  in  possession,  in  an  office  on  the  premises,  and  showed 
him  the  declaration  and  notice,  and  explained  to  him  the  intent  and  meaning 
thereof,  and  proceeded  to  read  over  to  him  the  notice ;  that  whilst  he  was 
doing  so  Fossick  took  the  notice  and  declaration  out  of  the  deponent's 
hands  and  showed  the  same  to  a  person  standmg  near  him,  and  then  threw 
the  same  down  on  a  desk,  saying  he  would  have  nothing  to  do  with  them, 
and  should  not  stop  to  hear  the  deponent  read  the  notice,  and  left  the 
office ;  but  that  before  he  did  so  the  deponent  told  him  he  should  leave  the 
declaration  *with  his  clerk ;  that  Fossick  thereupon  said  the  deponent  rmncyo 
might  do  as  he  liked;  and  that  the  deponent  then  read  over  the  *- 
notice  to  the  cleik,  and  delivered  the  copy  to,  and  left  the  same  with,  him, 
and  explained  to  him  the  intent  and  meaning  thereof. 

The  learned  serjeant  submitted  'that  what  had  taken  place  amounted  to 
a  personal  service. 

TiNBAL,  C.  J.  The  service  appears  to  be  sufficient.     Qui  audit  per 
aliunij  audU  per  se. 

Per  curiam;    .  Rule  absolute. 


SHEARBURN  v.  SHUBRICK. 

The  court  granted  a  rule  to  change  the  venne  upon  an  affidavit  as  to  the  count/  in  which 
tne  cause  of  action  bad  arisen,  sworn  by  the  drftndaiWt  aUome^, 

Talfourdj  Serjt,  moved  to  change  the  venue  from  Middlesex  to  Surrey, 
upon  an  affidavit  by  the  defendant's  attorney  that  the  plaintiff's  cause  of 
action,  if  any,  arose  in  the  county  of  Surrey,  and  not  in  the  county  of 
Middlesex,  or  elsewhere  out  of  the  county  of  Surrey:  The  affidavit  had 
been  objected  to  by  the  officers  of  the  court,  on  the  ground  that  it  ought  to 
have  been  sworn  by  the  defendant  himself.  The  learned  serjeant,  however, 
submitted  that  the  attorney  might  have  been  present  at  the  making  of  the 
contract  In  the  other  courts  an  affidavit  by  the  defendant's  attorney  is 
considered  sufficient. 

The  master  {Ray)  certified,  that  in  this  court  the  defendant's .  own  affi- 
davit had  always  been  required. 

•TiNDAL,  C.  J.  As  the  defendant's  attorney  swears  positively,  it  r*209 
seems  to  me  that  we  have  no  right  to  assume  that  he  swears  falsely.   ^ 
He  may  possibly  have  been  a  witness  to  the  contract.    I  do  not  see  how 
we  can  reject  the  affidavit.  Rule  absolute. 


The  Company  of  Proprietors  of  the  Port  of  PORTSMOUTH 
Bridge  v.  NANCE. 

Toll  is  not  pa]rable  for  passenffers'  luggage  in  an  omnibus,  or  for  a  sheep  and  lamb  in  a 
basket  on  the  omnibus,  or  for  a  man  riding  a  horse,  under  an  act  imposing  toll,  sepa- 
rately, on  carriages — on  portmanteaus,  trunks,  &c. — on  passengers  and  travel lers,— on 
•heep.  Iambs,  &c., — and  on  horses  ridden  or  not  ridden. 

AssuMPsrr  for  tolls.    Plea,  non  assumpsit. 

The  following  case  was  stated  for  the  opinion  of  the  court  by  a  judge's 
order,  made  in  pursuance  of  the  3  &  4  W.  4,  c.  42,  s.  26. 

By  an  act  passed  in  the  first  and  second  year  of  the  reign  of  Victoria, 
(1  Vict.,  c.  xi,)  "for  establishing  a  floating  bridge  or  bridges  over  the  har- 
bour of  Portsmouth,  from  or  near  a  place  called  Gosport  Beach,  in  the 
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parish  of  Alverstoke,  in  the  county  of  Southampton,  to  the  opposite  shoie, 
to  or  near  a  place  called  Portsmouth  Point,  in  the  parish  of  Portsmouth,  in 
the  said  county,  with  proper  approaches  thereto,"  the  plaintifis  were  incor- 
porated, and  they  were  thereby  empowered  to  build,  maintain,  and  keep  in 
repair,  a  floating  bridge  or  bridges. 

By  the  eightieth  section  of  that  act  the  plaintifis  were  empowered  to 
demand,  collect,  take,  and  receive  before  any  travellers,  passengers,  or 
persons,  or  any  horses,  beast,  cattle,  or  carriages  should  be  permitted  to  go 
or  pass  upon  the  said  bridge  or  bridges,  or  any  of  the  landing  places  thereto, 
or  through  or  past  any  toll  houses,  toll  bars,  or  gates  erected,  or  to  be 
erected,  in  pursuance  of  the  powers  given  by  the  act,  certain  tolls, 
••2^01  *^^  ^^^^  ^^^'®  ^^^^  exceeding  the  respective  tolls  in  the  said  act 
-'   mentioned)  as  diey  should  fronfi  time  to  time  think  proper. 

By  the  ninety-second  section  it  is  provided  that  the  said  tolls  shall  be 
paid  for  each  time  of  going  upon  or  passing  or  repassing  the  said  bridge ; 
and  by  the  ninety-fourth  and  ninety-fiilh  sections  the  plaintifis  are  required 
to  affix  a  table  of  the  tolls  payable  at  the  said  bridge  at  or  near  each  landing 
place,  or  on  the  toll  gate  or  toll  bar,  or  toll  house  to  be  erected  in  pursuance 
of  the  act ;  and  that  it  shall  not  be  lawful  for  them  to  demand  or  take  any  tolls, 
but  for  and  during  such  time  as  such  table  of  the  tolls  so  payable  shall 
remain  so  affixed. 

By  the  ninety-ninth  section  it  is  provided  that  such  toDs  shall  be  charged 
equally  in  respect  of  the  same  description  of  articles,  matters,  or  things, 
cattle  or  carriages;  and  that  when  any  reduction  or  advance  of  such  tolls 
shall  be  made,  it  shall  be  done  equally  and  impartiaUy.(a) 

The  statute  contains  provisions  for  die  imposition  of  additional  tolls  in 
certain  cases,  not  applicable  to  the  questions  at  issue  in  this  action,  and  for 
the  appointment  of  toll  collectors,  and  the  collecting  and  leasing  the  tolls 
thereby  granted ;  and  it  imposes  certain  penalties  for  the  taking  of  a  greater 
or  less  toll  than  the  parties,  in  pursuance  of  the  powers  of  the  statute,  shall 
direct  to  be  taken ;  which  provisions  will  be  found  in  various  sections  of  the 
statute  from  the  81st  to  the  104th  inclusive. 

By  a  further  act  passed  m  the  third  year  of  Victoria,  (3  &  4  Vict.,  c.  54,) 
for  amending  and  enlarging  the  powers  of  the  first-mentioned  act,  certain 
penalties  are  imposed  on  any  person  who  shall  be  guilty  of  any  of  the  acts 
•2311  ^^^^^  specified,  or  do  or  cause  to  be  done  any  other  •act  in  order, 
■'  or  with  intent,  to  evade  the  payment  of  the  tolls  or  any  part  thereof 
granted  by  the  said  first-mentioned  act ;  which  provision  will  be  found  in 
tne  seventeenth  section  of  such  secondly-mentioned  act. 

Copies  of  the  act  accompany  this  case ;  and  it  is  agreed  that  they  shall 
form  part  thereof,  and  that  the  court  or  either  party  j^all  be  at  liberty,  on 
the  argument,  to  refer  thereto  as  if  they  were  fully  set  out  in  this  case. 

Pursuant  to  the  powers  so  given  to  the  plaintifis,  they  completed  a  float- 
ing bridge  over  the  harbour  of  Portsmouth ;  and  the  same  was  opened  for 
the- use  of  the  public  on  the  4th  of  May,  1840. 

The  defendant  was  the  proprietor  of  an  omnibus  with  four  wheels,-  which 
was  duly  licensed  and  constructed  to  carry,  and  did  carry,  passengers  for 
hire  from  and  to  Portsmouth  over  the  said  bridge,  to  and  from  the  station 
of  the  London  and  South  Western  Railway  at  Grosport,  the  distance  being 
about  a  mile,  and  the  fere  of  each  passenger  being  Is,  On  the  1st  of  March, 
1843,  the  said  omnibus,  drawn  by  two  horses,  and  conveying  eighteen 

(a)  See  dark  v.  The  LeiceUerthire  and  Northamptonshire  Union  Canal  Company,  in  error 
rrom  Q.  B.,  H.  Vac.  1845. 
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persons  riding  therein  and  thereon  in  conformity  with  the  licence  and  cod- 
stroction  thereof,  viz.  fifteen  passengers  for  hire,  the  defendant  himself  also 
as  a  passenger,  a  driver,  and  a  conductor,  both  duly  licensed  in  that  behalf, 
with  six  carpet-bags  and  twelve  portmanteaus  packed  upon  the  said  omni- 
bus, of  which  five  carpet-bags  and  ten  portmanteaus  were  the  luggage 
belonging  to  the  said  passengers,  and  having  also  a  sheep  and  a  lamb  in  a 
basket  on  the  top  of  the  said  omnibus,  arrived  at  the  said  bridge  on  its  way 
from  Portsmouth  to  the  said  railway  station,  and  a  servant  of  the  defendant 
riding  on  horseback  accompanied  the  said  omnibus.  At  the  toll-house 
erected  in  pursuance  of  the  first-mentioned  act  at  the  eastern  extremity  of  the 
said  bridge,  when  the  said  omnibus  and  the  said  horse  arrived  *at  r*oqo 
the  said  bridge,  there  was  affixed  a  table  of  the  tolls  payable  under  ^ 
the  first-mentioned  act,  of  which  the  following  is  a  copy : — 

For  every  horse  or  other  beast  drawing  any  coach,  chariot,  berlin,  landau, 
phaeton,  hearse,  chaise,  or  other  such  like  carriage,  with  four  wheels,  if 
drawn  by  one  horse  or  other  beast.  Is. ;  and  if  drawn  by  two  or  more  horses 
or  other  beasts,  9rf.  for  each  horse,  or  other  beast,  beyond  the  first. 

(Then  followed  several  provisions  in  respect  of  horses,  &c.,  drawing 
other  carriages,  carts,  &c.,  and  in  respect  of  horses,  &c.,  not  drawing,  and 
oxen,  &c.) 

For  every  sheep,  lamb,  hog,  boar,  sow,  or  pig,  the  sum  of  Id. 

For  every  passenger  or  person  merely  using  the  floor  or  deck  of  the 
bridge,  the  sum  o{  Id.  • 

For  every  passenger  or  person  entering  or  using  the  best  room  or  cabin 
of  this  bridge,  the  sum  o(3d. 

For  every  portmanteau,  trunk,  carpet-bag,  or  other  luggage,  belonging 
to  any  passenger  not  exceeding  1  cwt.,  the  sum  of  Id. 

And  for  each  and  every  cwt.  above  the  first  cwt.  an  additional  Id.  for 
each  and  every  cwt. 

The  horses  so  drawing  the  omnibus  were  not  unyoked  or  detached  there- 
from during  any  part  of  the  time  the  same  was  upon  or  using  the  said 
bridge,  but  continued  yoked  and  attached  thereto  during  all  the  said  time, 
and  until  the  arrival  of  the  said  omnibus  at  its  destination  at  the  said  rail' 
way  station ;  nor  did  the  passengers,  driver,  or  the  conductor,  or  the  de- 
fendant, leave  or  get  out  or  off  such  omnibus  during  any  part  of  the  time, 
but  continued  ridmg  in  and  upon  the  same  as  before  its  arrival  at  the  said 
bridge  until  its  arrival  at  the  said  railway  station ;  nor  were  the  said  carpet- 
bags and  pormanteaus  or  any  of  them,  or  the  said  basket,  or  the  said  sheep, 
or  Ae  said  lamb,  removed  from  the  said  *omnibus  during  the  time  r^oQQ 
the  same  continued  upon  or  using  such  bridge,  but  the  same  respect-  ^ 
ively  continued  upon  the  said  omnibus  from  the  time  of  their  being  put 
upon  the  same  at  Portsmouth  until  the  arrival  of  the  said  omnibus  at  the 
said  railway  station ;  nor  did  the  said  servant  leave  or  get  off  the  said  horse 
durmg  any  part  of  the  time  such  horse  was  upon  or  usmg  the  said  bridge ; 
but  he  continued  to  ride  upon  the  same  during  all  such  time  and  until  his 
arrival  at  the  said  railway  station. 

The  defendant  duly  paid  the  toll  in  the  said  table  mentioned,  in  respect 
of  the  horses  drawing  the  said  omnibus,  and  also  the  said  toll  of  3d,  ir. 
respect  of  the  horse  which  the  defendant's  servant  was  riding,  but  refusea 
to  pay,  or  allow  the  collector  to  receive,  the  toll  of  Id.  each  demanded  by 
the  toll-collector  in  respect  of  the  said  passengers,  driver,  and  conductor, 
so  respectively  riding  in  and  upon  the  said  omnibus  as  aforesaid,  or  any  of 
them,  or  the  toll  of  Id.  each  in  respect  of  the  said  carpet-bags  and  port- 
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inanteaus,  or  any  of  them,  or  the  toU  of  Id.  each  in  respect  of  the  said 
sheep  and  lamb,  or  the  toll  of  Id.  in  respect  of  the  defendant's  servant 
riding  the  said  horse  as  aforesaid,  the  defendant  denying  that  the  plaintifis 
were  entitled  to  any  toll  in  respect  of  the  said  passengers,  driver,  conductor, 
or  luggage,  sheep,  or  lamb,  or  of  the  defendant's  servant  so  riding  the  said 
horse ;  whereupon,  in  order  to  procure  the  passa^^e  of  the  said  omnibus,  so 
laden  as  aforesaid,  over  the  said  bridge,  and  of  me  defendant's  servant  so 
riding  as  aforesaid,  the  defendant  agreed  that  if  the  plaintifis  were  entitled 
by  law  to  demand  and  take  any  of  the  tolls  so  demanded  as  aforesaid,  he, 
the  defendant,  would  pay  such  of  the  said  tolls,  if  they  would  suffer  the 
said  omnibus  and  also  the  defendant's  servant  to  pass  over  the  said  bridge ; 
•2341  ^^^  relying  on  that  agreement,  the  *plaintifls  accordingly  did  sulfer 
-I   the  said  omnibus  and  the  said  servant  to  pass. 

The  defendant  agreed  to  waive  all  objection  to  the  form  of  the  action, 
and  also  any  objection  that  might  be  raised  on  the  ground  that  the  liability 
to  toll  (if  any)  did  not  attach  to  the  defendant,  but  to  the  passengers  them- 
selves, it  being  the  object  of  the  parties  to  tiy  the  right  of  the  pTaintifl^  to 
demand  and  lake  the  tolls  so  demanded. 

The  questions  for  the  opinion  of  the  court  are,  first,  whether  the  plaintiffi 
were  entitled  to  demand  and  take  the  tolls  so  demanded  by  them,  in  respect 
of  the  said  passengers,  driver,  conductor,  carpet-bags  and  portmanteaus, 
sheep  and  lamb,  so  being  in  and  upon  the  said  onmibus,  and  of  the  defend- 
ant's servant  so  riding  the  said  horse,  or  any  part  thereof. 

If  the  court  shall  be  of  opinion  that  the  parties  were  entitled  to  a  toll  in 
respect  of  any  of  the  said  carpet-bags  and  portmanteaus,  then,  secondly, 
whether  they  were  entided  to  such  toll  in  respect  thereof  as  separate  and 
distinct  carpet-bags  and  portmanteaus,  or  by  weight  as  goods,  wares,  or 
general  merchandise ;  and  whether  and  what  difference  as  to  the  mode  or 
rate  of  charge  existed  between  such  portion  thereof  as  belonged  to  the  pas- 
sengers in  and  upon  the  said  omnibus,  and  the  portion  which  did  not 
belong  to  any  of  such  passengers. 

If  ue  court  shall  be  of  opinion  that  the  plaintifis  were  so  entided,  then 
the  defendant's  plea  is  to  be  withdrawn,  and  the  plaintifis  are  to  be  at 
liberty  to  sign  judgment  by  confession,  for  the  amount  of  the  said  tolls,  or 
so  much  thereof  as  the  court  shall  determine  that  the  plaintiffs  were  entitled 
to  demand  and  take.  But  if  the  court  shall  be  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  demand  and  take  any  part  of  the  said  toll,  then 
•2351  ^^  defendant  is  to  be  at  liberty  to  *sign  judgment  of  non-pros, ^  or 
•'   otherwise,  as  the  court  shaD  direct. 

Channettj  Sent.,  for  the  plaintiffs.  Before  the  plaintifis  can  take  tolls, 
they  are  required  by  their  act  to  affix  a  table  of  the  tolls  payable  at  their 
bridge,  supra,  230.  This  they  have  done.  It  will  be  necessary  to  draw 
the  attention  of  the  court  to  the  particular  objects  of  the  act,  which  are  very 
different  fi-om  those  in  the  ordinary  case  of  acts  imposing  tolls  on  roads,  or 
on  bridges.  Though  this  is  called  a  bridge,  it  is  in  reality  a  boat  propeUed 
by  machinery  or  by  steam.  [Tindal,  C.  J.  It  is  a  ferry-boat.]  From  the 
80th  section,  it  appears  that  tolls  may  be  taken  torn  "  travellers,"  which 
seems  to  be  a  larger  word  than  "  passengers."  The  lan^age  of  that  sec- 
tion is  large  enough  to  embrace  all  traveUers,  whether  sitting  m  an  omnibus 
or  not.  [Maule,  J.  You  ask  to  be  allowed  to  put  the  tolls  on  the  loading 
and  upon  the  carriage  which  contains  it  as  well.]  Besides  the  toll  upon 
the  horse,  a  separate  toll  was  due  on  the  rider  as  a  passenger.  The  com- 
pany are  not  to  lose  the  tolls  of  the  passengers  because  they  bring  horses 
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with  tliem.  [Tindal,  C.  J.  Do  you  include  gentlemen  riding  in  their  own 
carriages  as  passengers  liable  to  pay  for  themselves,  and  then  suggest  that 
there  should  be  an  additional  toll  for  their  carriages  ?  If  so,  the  company 
might  ransack  every  carriage  for  carpet-bags,  if  the  bill  had  asked  for 
this,  the  clause  would  have  been  struck  out  in  the  House  of  Lords.  Who- 
ever seeks  to  impose  toUs  must  support  his  claim  by  plain  words.] 
Per  curiam  ;  Judgment  for  the  defendant. 


•WILSON  and  Another  v.  TUMMAN  and  FRETSON.     [*236 

Where  A.  does  an  Jict  as  agent  for  B.,  without  any  communication  with  C,  C.  cannot,  by 
afterwards  adopting  that  act,  make  A.  his  agent,  and  thereby  incur  any  hability,  or  take 
any  benefit,  under  the  act  of  A. 

Trespass,  de  bonis  ctsportatis.  Plea,  by  each  defendant  separately,  not 
guilty. 

At  the  trial  before  Parke,  B.,  at  the  last  assizes  for  the  county  of  York, 
the  following  facts  appeared. 

In  November,  1842,  the  plaintiffs  took  possession  of  the  goods  in  ques- 
tion, under  a  deed  of  assignment  from  Jeremiah  New,  to  whom  the  goods 
had  previously  belonged,  and  in  whose  house  they  still  were. 

On  the  3d  of  December,  1842,  these  goods  were  seized  and  taken  away 
under  some  process  directed  to  the  sheriff  in  respect  of  a  debt  due  from 
New  to  Tumman.  Neither  of  the  defendants  authorized  this  seizure  before, 
or  at  the  time,  it  was  made.  Both  the  defendants  were,  on  the  same  day, 
served  with  notice  that  the  plamtiffs  claimed  the  goods. 

On  the  3d  of  December,  the  defendant  Fretson,  who  was  Tumman's  at- 
torney, gave  a  notice  in  writing  to  Mrs.  Fearn, — to  whose  house  the  goods 
had  been  removed  the  day  before. — in  which  he  said, "  I  am  coming  about 
the  goods  which  were  seized,"  ana  desired  her  not  to  part  with  the  goods  to 
any  person  except  Tumman.  On  the  5th  of  December  Fretson  sent  her  a 
written  indemnity  for  retaining  them. 

On  the  19th  of  January,  1843,  notice  was  given  to  the  defendants  that 
an  action  would  be  brought  against  them  and  the  sheriff  and  his  officers  for 
the  seizure.  The  person  who  served  Tumman  with  the  notice  asked  if  he 
had  any  claim  on  die  goods ;  to  which  he  answered  "  Yes,  I  .have ;  and  a 
just  claim,  I  consider.'* 

Upon  this  evidence  the  learned  judge  directed  the  jury,  that  as  the  order 
given  by  Fretson  had  not  *been  acted  upon  by  any  refusal  on  the  r#237 
part  of  Mrs.  Fearn  to  deliver  the  goods  to  the  plaintiffs,  the  only  ^ 
question  for  their  consideration  was,  whether  the  seizure  on  the  3a  of  De- 
cember was  made  by  order  of  the  defendants  or  either  of  them.  That  an 
order  to  seize  the  goods  was  in  this  case  necessary,  to  charge  the  defendants 
with  the  trespass ;  that  although  the  subsequent  assent  and  ratification  by 
B.  of  an  act  done  by  A.,  professing  to  act  for  and  on  account  of  B.  is  suf- 
ficient to  make  that  act  die  act  of  8.,  by  relation,  here,  the  sheriff's  officers 
acted  as  ministers  of  the  law,  without  any  intention  to  act  as  agents  of  the 
party  suin^  out  the  process ;  that  as  to  Fretson,  the  question  of  ratification 
did  not  arise,  inasmuch  as  the  seizure  could  not  be  for  his  benefit.  The 
learned  judge  therefore  asked  the  jury  to  find,  whether  the  defendants,  or 
either  of  them,  gave  any  previous  authority  for  making  the  seizure,  and 
whether  the  defendant  Tumman  had  authorized  or  had  merely  given  a  sub- 
lequent  assent  to  a  seizure.     The  jury  found  that  neither  of  die  defendants 
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had  originally  authorized  the  seizure,  but  that  Tumman  had  subsequently 
sanctioned  and  authorized  such  seizure.  The  learned  judge  directed  the 
verdict  to  be  entered  for  both  of  the  defendants,  reserving  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  21.  16s.  against  Tumman,  if  the 
oourt  should  be  of  opinion  that  his  ratification  made  him  hable  as  a 
trespasser. 

BompaSy  Serjt.,  in  the  following  term  moved  to  enter  a  verdict  for  2/.  16s. 
against  Tumman,  or  for  a  new  trial  on  the  ground  of  misdirection. 

Upon  the  first  branch  of  his  motion  he  referred  to  Com.  Digest,  Trespass 
C.  1 ;  Barker  v.  Braham,  2  W.  Bla.  866;  Huil  v.  PkkersgUl,  1  Bro.  & 
Bingh.  282,  3  J.  B.  Moore,  612;  and  Wilson  v.  Barker^  4  B.  &  Ad.  614, 
1  N.  &  M.  409. 

•2381       *^"  support  of  his  application  for  a  new  trial,  he  relied  upon  the 
■I   indemnity  given  by  Fretson  to  Mrs.  Feam. 

TiNDAL,  C.  J.  You  may  take  a  rule  for  entering  a  verdict  against  Tum- 
man ;  there  is  no  pretence  for  making  Fretson  a  trespasser. 

ByleSj  Seijt.,  now  showed  cause.  It  does  not  appear  whether  the  goods 
were  seized  under  process  or  not.  [Cresswell,  J.  The  words  used  by 
Fretson  were,  "  I  am  coming  about  the  goods  thai  toere  seized,^^  Bompas^ 
Serjt.  It  was  lefi  to  the  jury ;  and  they  found  that  the  goods  had  been  taken 
under  process.  Maule,  J.  The  judge  reports  that  he  said  there  might  be 
a  difference  between  a  seizure  under  process,  and  a  seizure  by  a  stranger 
alleging  that  he  was  authorized  by  the  defendant  to  seize.  BompaSy  Serjt. 
I  am  bound  to  admit  that  the  officers  seized  as  acting  for  the  sheriff. 
Maule,  J.  They  claimed  an  authority  by  law,  but  did  not  claim  to  act  by 
the  authority  of  Tumman.]  It  is  true  that  no  writ  was  put  in,  and  that  the 
nature  of  the  legal  process  under  which  the  seizure  was  made,  did  not  ap- 
pear. It  may  have  been  a  distringas  to  compel  an  appearance.  The  writ 
IS  actually  in  court,  though  the  defendants  are  not  entitled  now  to  produce 
it.  Neither  did  it  appear  for  what  purpose,  or  for  whose  use,  the  seizure 
was  made.  There  are  numerous  cases,  beginning  as  far  back  as  the  reign 
of  Henry  IV.,  which  show  that  a  subsequent  adoption  of  a  trespass  will  not 
affect  a  third  person,  unless  the  act  were  originally  done  in  his  name,  or  for 
his  use.  The  same  rule  prevails  in  matters  ex  contractu.  There  can  be 
no  adoption  of  an  act  or  contract  unless  the  act  be  done,  or  the  contract 
made,  m  the  name  of  the  principal,  or  for  his  use.  '  The  principle,  indeed, 
goes  much  fiirther.  Not  only  is  a  party  unable  to  take  advantage  of  an  act 
•2391  ^^^^^  ^^  ^^^  ^^"^  ^"  ^^®  name,  or  expressly  •to  his  use,  but  he 
■'   cannot  defend  himself  under  such  act.    7  H.  4,  s.  25 ;  (a)  Wilson  v. 

(a)  The  case  cited  here,  and  also  in  2  M.  &  S.  487.  as  7  H.  4.  35,  is  evidently  the  case  in 
H.  7  H.  4,  fo.  34,  pi.  1,  which  was  a  decision  of  Gnscoii^ne,  C.  J.,  of  K.  B.,  at  nisi  prias, 
and  is  thus  reported: — "An  inquest  was  charged  between  two  parties  on  a  writ  of  tres* 
pass  of  certain  cattle  taken  as^ainst  the  peace,  in  which  the  defendant  bad  justified  as 
bailifT  for  services  arrear  to  his  lord;  whereas  the  plaintiff  said  that  he  was  not  bailiff  of 
his  lord  at  the  time  of  the  takinj?.  And  the  plaintiff  said  in  evidence,  that  the  defendant 
took  the  beasts  clnimtns:  heriot  for  himself,  so  that  he  could  not  at  that  time  be  bailiff  to 
another.  And  after  their  charge^  Gascoiene  said  to  thera,  that  if  the  defendant  took  them 
claiming  property  in  himselfby  way  of  heriot.  althoup^h  the  lord  afterwards  aereed  to  that 
tffkins;  for  the  services  due  to  him,  still  he  could  not  be  said  to  be  his  bailiff  for  that  time. 
But  if.  without  command,  he  had  taken  (the  cattle)  for  services  due  to  the  lord,  and  the 
lord  had  afterwards  agreed  to  the  takincf.  he  should  be  adjudged  as  bailiff,  althouffh  he 
was  noj  his  bailiff  in  any  place  before  the  taking,  Quodnota.^^  With  respect  to  the  last 
part  of  the  chief  justice's  statement,  it  is  however  observable  that  Lord  Brooke,  after 
abridging  or  rather  ii-anscribing  this  case,  adds,  **  Quod  quart  tnrfe,  for  if  he  was  once  a 
trespasser  without  authority,  the  agreement  rannot  help  him,  for  an  action  wot  vetted  be- 
foreP  Bro.  Trespass,  pi.  86  la  T.  22  E.  4,  Firz.  Bayllye,  pi.  4,  a  distinction  is  taker 
between  a  person  acting  as  bailiff  and  a  person  acting  as  tervant^  aprecedent  authority 
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Barker ;  in  which  the  distinction  taken  by  Lord  Coke  in  4  Inst.  117,  is 
•referred  to  and  recognized  by  Parke,  J.  The  same  distinction  is  t^^aa 
applied  to  actions  ex  contractu  in  Saunderson  v.  Griffiths^  5  B.  &  C.  ^ 
904,  8  D.  &  R.  643,  and  in  Vere  v.  Ashhy,  10  B.  &  C.  298.  Suppose  the 
goods  to  have  been  seized  under  legal  process,  or,  to  put  it  most  unfavour- 
ably for  the  defendants,  under  a  writ  of  Ji.  fa,;  if  the  execution  creditor  took 
a  bill  of  sale,  he  would  be  liable  in  trespass,  in  case  it  turned  out  that  the 
goods  seized  under  the  execution,  were  the  goods  of  a  stranger,  and  not  the 
goods  of  the  execution  debtor.  But  if  the  execution  crecfitor  merely  re- 
ceived the  proceeds  of  the  sale  of  the  goods,  though  he  might  be  liable  in 


trover,  he  would  not  be  a  trespasser ;  Parsofis  v.  *  Lloyd,  3  Wils. 
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341,  is  a  very  different  case  from  the  present.  There,  a  ca.  sa. 
against  Parsons  was  s<»t  aside  for  irregularity.  The  imprisonment  of  Parsons 
could  not  therefore  be  justified  by  Lloyd,  who  had  sued  out  the  process, 
and  against  whom  the  case  stood  precisely  as  if  he  had  directed  the  arrest 
to  be  made  without  having  sued  out  any  writ  of  execution.  Here,  the  pro- 
cess has  not  been  impeached.  To  make  Tumman  liable  for  the  wrongful 
act  of  the  officers,  it  should  have  been  shown,  either  that  he  was  personally 
active  in  the  seizure,  Balme  v.  Huiton,  9  Bingh.  471,  3  Moo.  &  So.  1 ;  or 
that  these  particular  goods  were  seized  by  his  previous  or  contemporaneous 
authority. 

BompaSy  Sent.,  (with  whom  was  Cleasby,)  in  support  of  the  rule.  The 
seizure  was  made  on  account  of  Tumman,  and  for  his  use.  Parsons  v.  Lloyd. 
[Cresswell,  J.  In  that  case  Lloyd  had  directed  the  issuing  of  a  ca.  sa. 
against  Parsons ;  and  no  question  could  arise,  as  here,  upon  the  authority. 
Maule,  J.  Were  the  sheriff's  officers  the  agents  of  Tumman  in  making  the 

being  said  to  be  necessary  for  the  latter,  thoogh  not  for  the  former.  Tide  Ckamben  ▼. 
Dfmaidton,  11  East,  65. 

In  BtUUr's  eate,  1  Leon.  50,  it  was  held  that  a  plea  to  a  cognisance  of  a  distress  for 
rent,  taken  by  the  defendants,  as  bailiflfs  to  A. — that  two  strangers  had  right  to  the  loeut 
mqua,  and  that  the  defendants,  by  t/mir  comnnand,  took  the  cattle  as  damage  feasant; 
obtgui  hocj  that  the  defendants  took  the  cattle  as  bailiffs  of  A.  was  good. 

Among  the  reguiafuns  which  Gregory  IX.  and  Booifice  VIII.  appended  to  the  Decre- 
tals (in  imitation  of  Justinian's  concluding  title  "De  regulis  juris,"'  in  the  Digest,)  is  a 
rale  or  maxim  which  accurately  enounces  the  principle  laid  down  in  the  year-book  of 
7  H.  4.  ^  Ratnm  qais  habere  non  potest,  quod  ipsius  nomine  non  est  gestum.^'  The 
learned  Friar,  Anacletus  Reifienstuel,  in  corameniinff  on  this  rule,  aAer  showing  its  rea- 
sonableness from  the  nature  of  ratihabition,  adds,  ^*  Cui  accedit  etiam  ilia  ratio,  quod  si 
qiiis  ratum  habere  valeret  id,  quod  ipsius  nomine  non  est  ^estum,  facild  prssjudicium 
emergere  posset  tertio,  cum  quo  negotium  gestum  est;  ciim  is,  forsan, ex  justAcausA  ne- 
gotiom  cum  tali  habere  noluisset,  ac  proptcrea,  si  seivisset,  negotium  nomine  illius  agi, 
i  negotio,  v.  g.  contractu,  abstinuisset.''  Reiffenstuel,  Tractatus  de  regulis  juris,  Ingol- 
stadt,  1733,  p.  41  This  observation,  founded  upon  a  consideration  of  the  uncertainty  in 
which  third  persons  would  be  placed  if  A.  mi^ht  adopt  as  his  own,  an  act  which  was  rep- 
resented by  the  agent  as  the  act  of  B.,  is  similar  to  that  which  is  implied  in  the  forejjro- 
ing  quare  of  Lord  Brooke.  In  confirmation  of  the  distinction,  Reiffenstuel  refers  to  the 
text  of  the  canon  law  for  an  illustration,  which  be  appears  to  have  regarded  with  no  or- 
dinary complacency.  ^'Probatur  et  declaratur  responsio  ulterius  citwunmo,  multum  alU' 
foWiexempIo  Juris — r  cilm  quis,  23.  de  Sentcm.  Excommun.  in  6.  ibi. — CCkm  quis,  absque 
too  mandato,  mftnus  injecit  in  clericum  tno  nomine  violentas,  si  hoc  ratum  habueris, 
excommunicationem,  latam  ^  canone,  inciinctanter  incurris;  cCkm  ratihabitio  retrotraha- 
tur.et  mandato  debeatcomparari.  Si  vero  injectio  eadem  tuo  nomine  non  sit  facta,  tunc, 
lic^  pecces  ratam  habendo  eandem,  non  tamen  propter  hoc  excommunicationis  vinculo 
innodaris;  ci^m  quis  ratnm  habere  neqneat,  quod  suo  nomine  non  est  gestum.'' 

And  see  P.  9  H.  6,  fo.  1,  pi.  1 ;  H.  15  H.  7,  fo.  17,  pi.  11:  Jinon.  2  Leon.  196,  case  146; 
Fuller  and  Trimu)tir»  cate.  ib.  215;  Routh  v.  Thompson,  13  East,  274;  Hull  v.  Pickerfgill^ 
snprfc,  237,  referred  lo  by  Parke,  .T.,  in  Munkett  v.  Drummondt  10  B.  &  C.  153, 157,  5  Mann. 
k  Rvi.  210,  214;  Foiter  v.  Baten,  12  M.  &  W.  226.  232;  Governor j  &c.  of  the  Poor  of  Bristol  r. 
UTak,  3  N.  &  M.  359.  368,  369,  4  N.  &  M.  804,  per  Littledale,  J.;  Baltley  v.  jLeim,ani«, 
vol.  i.  155. 5S1.  n;  Baitley  v.  fatVey,  1  Scott,  N.  R.  143;  Story,  oa  Agency,  sect.  242,  n.  2  ; 
Post  243   b 
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seizure  ?]  It  is  submitted  that  they  were.  In  Menham  v.  Edmonson^  1  B. 
&  P.  369,  it  was  held  that  aL  execution-creditor,  who  had  given  a  bond  to 
the  sheriff,  was  liable  for  the  acts  of  the  sheriff's  officer.  [Maule,  J. 
There,  the  bond,  being  given  before,  operated  as  a  command,  and  not  as 
a  ratification.]  But  whether  the  execution-creditor  indemnifies  the  sheriff 
or  not,  the  latter  is  the  agent  of  the  party  by  whom  he  is  set  in  motion. 
Kelcey  v.  Minter,  1  New  Cases,  721,  1  Scott,  616;  Graves  v.  Cowan,  10 
Bingh.  5,  3  Moo.  &  So.  352.  [Maule,  J.  It  was  not  shown  that  at  the 
time  of  the  seizure,  the  officers  assumed  to  act  under  any  authority  firom 
Tumman.  Coltman,  J.  As  the  nature  of  the  process  under  which  the 
•2421  ^^^^^®  •proposed  to  act  is  not  shown,  how  does  it  appear  that  the 
J  seizure  was  to  the  use  of  Tumman  ?]  The  act  of  the  officers  being 
adopted  by  Tumman,  it  is  immattrial  whether  the  seizure  was  made  with 
or  without  process,  and  whether  it  was  made  by.  parties  professing  to  act 
on  account  of  Tumman  or  not.  Cur.  adv,  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  case 
comes  before  us  on  a  rule  obtained  by  the  plaintiffs,  by  leave  of  the  learned 
judge  at  the  trial,  to  enter  a  verdict  for  them  against  the  defendant  Tum- 
man, for  21.  I6s.  if  the  court  should  think  that  his  subsequent  ratification 
made  him  liable,  as  a  trespasser,  for  the  original  seizure. 

The  seizure  of  the  plamtiffs  goods  was  made  by  some  officers  of  the 
sheriff,  without  any  precedent  authority  from  Tumman,  who  appeared  upon 
the  evidence  at  the  trial  to  be  a  plaintiff  in  some  suit,  the  nature  of  which 
did  not  transpire,  but  who  is  found  by  the  jury,  not  to  have  given  any  pre- 
cedent authority  to  take  the  goods  of  the  plaintiffs,  but  to  have  ratified  the 
taking  after  it  was  made.  The  question,  therefore,  is  a  dry  question  of  law, 
whether  the  subsequent  ratification  by  this  defendant,  of  a  taking  under 
such  circumstances,  is  the  same,  in  its  consequences,  as  a  precedent  com- 
mand of  the  defendant.  And  we  think,  under  the  authorities,  and  upon  the 
reason  of  the  thmg  itself,  that  it  is  not. 

That  an  act  done,  for  another,  by  a  person,  not  assuming  to  act  for 
himself,  but  for  such  otner  person,  though  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal,  if  subsequently  ratified  by  him, 
is  the  known  and  well  established  rule  of  law.  In  that  case  the  principal 
is  bound  by  the  act,  whether  it  be  for  his  detriment  or  his  advantage,  and 
whether  it  be  founded  on  a  tort  or  a  contract,  to  the  same  extent  as  by, 
•2431  *^^^  ^^  ^  ^^  consequences  which  follow  from,  the  same  act 
■'  done  by  his  previous  authority.  Such  was  the  precise  distinction 
taken  in  the  year-book,  7  Hen.  4,  fo.  35,((7) — that  if  the  bailiff  took  the 
heriot,  claiming  property  in  it  himself,  the  subsequent  agreement  of  the  lord 
would  not  amount  to  a  ratification  of  his  authority,  as  bailiff  at  the  time ; 
but  if  he  took  it,  at  the  time,  as  bailiff  of  the  lord,  the  subsequent  ratification 
by  the  lord  made  him  bailiff  at  the  time.  The  same  distinction  is  also  laid 
down  by  Anderson,  C.  J.,  in  Godbolt's  Reports,  109.(J)  "If  one  have 
cause  to  distrain  my  goods,  and  a  stranger,  of  his  own  wrong,  without  anv 
warrant  or  authority  given  him  by  the  other,  takes  my  goods,  not  as  bailiff 
or  servant  to  the  odier,  and  I  bring  an  action  of  trespass  against  him,  cihi 
he  excuse  himself  by  saying  that  he  did  it  as  his  bailiff  or  servant  ?  can  he 
al«»o  father  his  misdemeanor  upon  another  ?  He  cannot ;  for  once  he  was  ? 
trespasser,  and  his  intent  was  manifest." 

(a)  i.  e.,  H.  7,  H.  4,  To.  24,  p).  1.    Vide  ant^  289,  (a). 

(6)  P.  1 10.    There  SkiUdewortk,  Serjt.,  said,  "  What,  if  he  distrain  generally,  not  showing 
his  intent,  nor  the  cause  wherefore  he  distrained,  &c.!    M  hoc  mmfuit  respontum,^^  lb. 
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In  the  present  case  the  sheriff's  officers,  who  were  the  original  trespassers 
by  taking  the  goods  of  the  plaintiffs,  were  not  servants  or  agents  of  the 
defendant  Tumman,  but  the  agents  of  a  public  officer  or  minister,  obeying 
the  mandate  of  a  court  of  justice.  They  did  not  assume  to  act,  at  the 
time,  as  agents  or  bailifis  of  the  then  plaintiff  Tumman,  but  they  acted  as 
the  servants  of  another,  viz.,  the  sheriff,  by  virtue  of  the  process  directed 
to  him  by  the  court.  And  this  forms  the  distinction  between  the  present 
case  and  that  of  Parsons  v.  Lloyd  relied  upon  in  the  argument.  In  the 
present  case  the  sheriff,  or  the  sheriff's  officers  seized  under  process,  which 
is  not  suggested  to  have  been  void  or  irregular,  but  must  be  taken  to  be 
valid  process.  In  the  case  in  Wilson,  *the  writ  had  been  set  aside  rmoAA 
as  inregular ;  and,  consequently,  the  arrest  had  been  made  without  L 
any  authority.  In  that  case,  therefore,  the  sheriff  had  acted,  not  under  any 
authority  of  the  court,  but  under  the  direction  of  the  plaintiff  in  the  original 
action,  who,  by  suing  out  void  process,  was  in  the  same  situation  as  if  he 
had  orally  desired  the  sheriff  or  his  officer  to  make  the  arrest.  And  on  the 
latter  supposition,  where  a  ca.  sa.  or  Ji./a,  has  been  set  aside  for  irregularity, 
it  becomes  a  nullity,  and  no  doubt  the  sheriff  acts  as  the  servant,  and  by 
the  command,  of  the  plaintiff  who  sued  it  out,  and  who  is  consequently 
liable,  as  a  principal,- for  the  act  of  his  agent. 

If  the  defendant  Tumman  had  directed  the  sheriff  to  take  the  goods  of 
the  present  plaintiffs,  under  a  valid  writ,  requiring  him  to  take  the  goods 
of  another  person  than  the  defendant  in  the  original  action,  such  previous 
direction  would  undoubtedly  have  made  him  a  trespasser,  on  the  principle 
that  all  who  procure  a  trespass  to  be  done  are  trespassers  themselves,  and 
the  sheriff  would  be  supposed  not  to  have  taken  the  goods  merely  under 
the  authority  of  the  writ,  but  as  the  servant  of  the  plaintiff.  But  where  the 
sheriff,  acting  under  a  valid  writ  by  flie  command  of  the  court  and  as  the 
servant  of  the  court,  seizes  the  wrong  person's  goods,  a  subsequent  decla- 
ration by  the  plaintiff  in  the  originaJ  action,  ratifying  and  approving  the 
taking,  cannot,  upon  the  distinction  above  taken,  alter  the  character  of  the 
ori^nal  taking,  and  make  it  a  wrongful  taking  by  the  plaintiff  in  the  original 
action. 

On  the  ground  of  this  distinction,  we  think  the  defendant  Tumman  is 
not  diown  to  be  a  trespasser,  and  that  the  rule  must  be  discharged. 

Rule  discharged. 


I^APFIELD  V.  J.  HILLMAN,  W.  THOMSON,  T.  A.  MAN-   .*« ,. 
TELL,  H.  MANTELL,  and  J.  CLAPSON.  L  ^^ 

An  assignment,  by  way  ormortgage,  from  a  lessee  to  his  lessor  of  furniture  and  stock  in 
trade  in,  about,  upon,  and  belonging  to  an  inn,  with  n  power,  upon  nonpaymerit,  to 
enter  into,  possess,  hold,  and  enjoy  the  inn  for  the  residue  of  the  assignor's  term  therein, 
and  '^  to  take,  possess,  hold,  and  enjoy  all  the  goods,  chattels,  effects,  and  premises,^' 
passes  nothing  but  what  was  in,  upon,  or  about  the  inn  at  the  time  of  the  assignment 

&CM,  if  power  had  been  given  to  enter  upon  default,  and  take  the  goods,  chattels,  and 
effects  then  in,  upon,  or  about  the  inn ;  per  Tindal,  C  J. 

Trespass,  for  breaking  and  entering  the  plaintiff's  dwelling-house  at 
East  Grinstead,  Sussex,  called  the  Swan  Inn,  &c.,  expelling  the  plaintiff 
and  his  family,  and  seizing,  taking,  and  carrying  away,  and  converting  to 
the  use  of  the  defendants,  certain  cattle,  goods,  and  chattels  of  the  plaintiff. 

The  defendants  pleaded  first,  not  guilty ;  then  two  pleas  to  the  entry  and 
expulsion ;  and,  fourthly,  as  to  so  much  of  the  declaration  as  related  to 
seizing  nnd  taking  the  cattle,  goods,  and  chattels, — that  the  plaintiff  was 
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not  possessed  of  the  same,  or  of  any  of  them,  modo  et  forma  ;  on  aD  which 
pleas  issue  was  joined. 

At  the  trial  before  Patteson,  J.,  at  the  last  Sussex  assizes,  it  appeared 
that  the  plaintiff  had  occupied  the  Swan  Inn  at  Forest  Row,  near  East 
Grinstead,  as  tenant  to  Hillman  and  Thomson,  who  were  brewers  at  Lewes. 
Th^  demise  was  '^  for  a  year  from  the  29th  of  September,  1838,  and  so  on 
from  year  to  year,  until  the  expiration  of  three  months'  notice  in  writing,  to 
be  given  by  either  party  to  the  other,  expiring  on  a  quarter  day  in  any  one 
year,"  at  54/.  rent. 

The  defendants  Hillman  and  Thomson  having  a^eed  to  lend  the  plaintifi* 
200/.  upon  the  security  of  his  furniture,  stock,  and  effects,  by  an  indenture 
bearing  date  the  25th  of  January,  1839,  the  plaintiff  assigned  to  HiUman  and 
Thomson  ^^  all  and  singular  the  household  furniture,  plate,  linen,  china, 
glass,  brewing  utensils,  post-chaises,  carriages,  horses,  fl}s,  harness,  stock 
*2461  ^^  */^^>  goods,  chattels,  and  effects  of  him  the  said  John  Tapfield, 
^  in,  upon,  about,  or  belonging  to  all  that  inn  or  tavern  called  or 
known  by  the  name  of  the  Swan  Inn,  at  Forest  Row,  aforesaid,  and  also 
the  tap,  yard,  stables,  buildings,  and  premises,  adjoining  or  belonging 
thereto,  as  the  same  now  are  in  the  tenure  or  occupation  of  the  said  John 
Tapfield,  and  all  the  right,  £lc.  :  to  have,  hold,  &c.  unto  the  said  HiUman 
and  Thomson,  as  their  own  property  and  effects  absolutely."  The  deed 
contained  a  proviso  for  redemption,  on  payment  of  the  principal  sum  on  the 
25th  of  January,  1841,  or  such  earlier  day  as  Hillman  and  Thomson,  &c. 
should  by  seven  days'  notice  in  writing  appoint,  with  interest  at  4/.  per 
cent,  in  me  meantime ;  and  also  a  declaration  and  agreement,  that  after 
default  in  payment  of  the  said  sum  of  200/.  and  interest,  or  any  part  thereof, 
contrary  to  the  tenor  and  efiect  of  the  before-mentioned  proviso,  it  should 
be  lawful  for  Hillman  and  Thompson,  or  the  survivor,  &c.,  peaceably  and 
quietly  to  enter  into,  &c.,  all  and  singular  the  said  inn,  &c.,  and  premises 
"  for  aU  the  estate  and  interest  of  the  said  J.  Tapfield  therein,  and  to  take^ 
possesSy  holdy  and  enjoy ^  all  and  every  the  goods j  chattels^  effects^  and  prem' 
iseSj  to  and  for  his  and  their  own  absolute  use  and  benefit ;"  and  also  to 
seU,  assign,  or  dispose  of  the  same  and  reimburse  themselves  all  costs,  &c., 
and  the  200/.  and  interest,  paying  the  surplus,  if  any,  to  Tapfield.  And 
it  was  further  declared  and  agreed,  that  until  default  should  be  made  in 
payment  of  the  said  sum  of  200/.,  or  the  interest  thereof,  contrary  to  the 
proviso  thereinbefore  contained,  it  should  be  lawful  for  Tapfield,  his  execu- 
tors, &c.,  to  hold,  make  tise  ofy  and  enjoy  all  and  singular  the  said  premises 
expressed  to  be  thereby  assigned j  without  any  hindrance,  interruption,  or  dis- 
turbance of,  or  by  them,  Hillman  and  Thomson,  their  executors,  &c. 
•2471  ^"  ^^  ^^  September,  1842,  being  the  day  before  •tlie  expir- 
•l  ation  of  the  plaintiff's  tenancy,  Hillman  and  Thomson  entered  upon 
the  premises  under  colour  of  the  mortgage  deed,  and  seized  the  whole  of 
the  effects,  including  stock  in  trade  and  other  property  which  were  not  on 
the  premises  at  the  date  of  the  deed. 

On  the  30th  of  September,  Hillman  and  Thomson  put  the  defendant 
Clapson  in  possession,  as  their  tenant. 

On  the  1st  of  October,  the  sheriff  entered  under  an  execution  upon  a 
warrant  of  attorney  given  by  Tapfield  to  one  Wood,  by  virtue  of  which  he 
seized  all  the  property  that  came  on  the  premises  subsequently  to  the  date 
of  the  mortgage.  Clapson  having  thereupon  brought  an  action  against  the 
sheriff  in  the  Uourt  of  Exchequer,  the  latter  obtained  a  verdict,  which  that 
court  refused  to  disturb. 
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The  present  action  was  brought  for  the  seizure  of  those  goods  which 
were  not  upon  the  premises  when  the  mortgage  was  executed. 

The  learned  judge  told  the  jury  that,  under  the  mortgage  deed,  Hillman 
and  Thomson  were  only  entitled  to  such  property  as  existed,  in  specie,  at 
the  time  that  deed  was  executed ;  and  the  jury  found  a  verdict  for  the 
plaintiff,  dama£;es  10/.,  being  the  value  of  the  articles  not  comprised  in  the 
mortgage  deed. 

Talfourd,  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

Channelly  Serit.,  (with  whom  was  £.  James y)  now  showed  cause.  This 
case  was  correctly  left  to  the  jury,  inasmuch  as  nothing  passed  by  the  mort- 
gage d^d  but  the  effects  that  were  upon  the  premises  at  the  time  when  that 
security  was  given.  It  is  far  from  being  clear  that  an  assignment  can  be 
made  to  comprise  property  which  is  not  in  existence  at  the  time ;  but  that 
point  does  not  arise  here,  for  the  deed  does  not  profess,  •neither  rmnAO 
does  it  convey  the  slightest  intimation,  that  the  parties  meant  to  ^ 
include  property  which  might  be  subsequently  acquired. 

Talfourdj  Serjt.,  (with  whom  was  Ogle^)  in  support  of  the  rule.  Look* 
ing  at  the  situation  of  the  parties  and  the  nature  of  the  property,  it  is  clear 
that  the  parties  must  have  meant  to  comprise  the  effects  that  would  be  upon 
the  premises  from  time  to  time ;  for  otherwise  the  security  would  be  of  little 
or  no  value.  The  words  of  the  deed  are  large  enough  to  cany  what  must 
have  been  the  intention  of  the  parties  into  effect. 

TiNDAL,  C.  J.  It  seems  to  me  that  the  mortgage  to  the  defendants  Hill- 
man  and  Thomson  only  comprised  the  effects  then  upon  the  premises.  If 
the  intention  of  the  parties  was  that  the  security  should  extend  to  subse- 
i|uently  acquired  property,  that  intention  ou^t  to  have  been  clearly  ex- 

tires&ed.  What  the  plaintiff  assigns  by  the  deed,  is,  '^  all  and  singular  the 
Lousehold  furniture,  &c.,  stock  in  trade,  goods,  chattels,  and  effects  of  him 
the  said  J.  Tapfield,  in,  upon,  about,  or  belonging  to  all  that  inn,  &c.,  and 
al&o  the  tap,  yard,  stable,  buildings,  and  premises  adjoining  or  belonging 
thereto,  as  the  same  now  are  in  the  tenure  or  occupation  of  me  said  J.  Tap- 
field."  It  is  clear  that  the  granting  part  of  the  deea  does  not  extend  to  prop- 
erty brought  upon  the  premises  mer  the  execution  of  the  mortgage.  The 
power  of  entry  contains  an  authority  ^'  to  take  possession,  hold,  and  enjoy 
all  and  every  the  goods j  chattels,  effects ,  and  premises y  It  would  have  been 
very  easy  to  have  so  filmed  the  power  of  entry  as  to  make  it  extend  to  all 
effects  found  upon  the  premises  at  the  time  that  such  power  should  be 
enforced,  had  such  been  the  intention  of  the  parties.  If  the  usual  schedule 
had  been  appended  to  the  deed,  clearly  nothing  would  have  passed  r»o4Q 
•that  was  not  upon  the  premises  at  the  time.  It  appears  to  me  that  ^ 
there  is  nothing  in  the  deed  to  justify  the  seizure  of  the  property  subse- 
quently acquired,  and  consequenUy  that  this  rule  must  be  discharged. 

CoLTMAN,  J.  It  is  not  improbable  that  the  parties  intended  that  the 
security  of  Uie  mortgagees  should  extend  to  the  stock  and  effects  brought 
upon  Uie  premises  from  time  to  time  to  replace  tliat  which  was  disposed 
of  and  consumed  by  the  plaintiff  in  the  course  of  his  business.  We  can, 
however,  only  look  to  the  language  of  the  deed ;  which  clearly  is  not  suffi- 
cient to  include  property  not  on  the  premises  at  the  time  the  deed  wan 
executed. 

Maule,  J.  I  also  think  that  the  learned  judge  put  the  proper  construction 
on  this  deed  at  the  trial.  Although  we  may  conjecture  that  the  intention  of 
the  oarties  was  that  the  mortgage  deed  should  embrace  after-acquired  property, 
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still,  even  if  we  could  see  with  certainty  that  they  had  such  an  intention,  it 
would  not  prevail  unless  the  deed  contained  words  sufficient  to  carry  the 
intention  into  effect.  The  absence  of  a  schedule  is  in  favour  of  the  notion 
that  the  deed  was  meant  to  convey  after-acquired  goods ;  for  it  would  have 
been  easy,  in  a  schedule,  to  particularise  existing  goods,  but  not  future 
goods.  However,  it  may  also  have  been  omitted  on  account  of  the  trouble 
and  additional  expense.  The  granting  part  of  the  deed  clearly  does  not 
include  the  renewed  stock  and  effects ;  and  the  power  to  reenter  and  take 
possession  relates  to  the  same  things  that  are  before  mentioned.  If  the 
proviso  for  entry  had  been  meant  to  embrace  something  beyond  that  which 
passed  by  the  granting  part  of  the  deed,  that  would  have  been  a  thing  so 
unusual  as  to  require  it  to  be  clearly  and  unequivocally  expressed.^. 
*2501  *Cresswell,  J.  I  agree  with  the  rest  of  the  court  that  my  brother 
-I   Patteson  put  the  right  construction  upon  this  deed. 

Rule  discharged. 


In  re  MARIA  ANN  PICKERSGILL. 

The  court  directed  an  acknowledgment  ander  3  &  4  W.  4,  c.  74,  8.  79,  to  be  received 
and  filed  under  s.  85,  where  the  affidavit  verifying  the  certificate  of  the  commissioners, 
was  sworn  before  A.  B.,  ^^  minister  of  the  British  chapel  at  Moscow,"  it  being  deposed 
to  in  an  affidavit  by  the  secretary  of  the  Russia  Company  in  London  that  A.  B.  was  in 
the  habit  of  administering  oaths  to  British  subjects  there,  and  certified  by  two  mer- 
chants at  Moscow,  that  there  was  no  English  notary  public  or  British  consul  or  vice- 
consul  within  four  hundred  miles  of  that  city. 

Talfourdj  Serjt.,  moved  that  the  proper  officer  might  be  directed  to 
receive  and  file  a  certificate  of  acknowledgment  of  the  execution  of  a  deed 
by  Mrs.  Pickersgill,  pursuant  to  the  3  &  4  W.  4,  c.  74,  s.  85,  together  with 
the  affidavit  verifying  the  same, — upon  an  affidavit,  sworn  before  Matthew 
Camidge,  who  described  himself  as  "Minister  of  the  British  Chapel,  Mos- 
cow." This  affidavit  was  accompanied  by  a  certificate  fi-om  two  merchants 
resident  at  Moscow,  stating  "  that  there  is  no  English  notary-public,  or 
British  consul,  or  vice-consul,  within  400  miles  of  Moscow,  the  nearest 
being  at  St.  Petersburgh."  The  learned  Serjeant  produced  an  affidavit  in 
which  Cope,  the  deponent,  stated  "that  he  was  the  secretary  of  the  Russia 
Company  in  this  country,  who  have  several  chaplains  resident  in  the  empire 
of  Russia ;  that  he  was  acquainted  with  the  Rev.  Matthew  Camidge  of 
Moscow,  minister  of  the  chapel  there ;  that  the  said  Matthew  Camidge  was 
in  the  habit  of  administering  oaths  to  British  subjects  there,  and  tliat  the 
signature  at  the  foot  of  the  certificate  [meaning  the  affidavit]  thereto  an- 
•2511  ^^^^^>  ^'^^  ^^  ^^  handwriting  of  the  said  *Matthew  Camidge." 
■»  In  Davy  and  Maliwood^  in  re,  ante,  vol.  ii.  424,  reported  also  as 
Bayley^  ex  parte^  2  Scott,  N.  R.  523,  the  court,  upon  the  authority  of 
Handy side^  in  re,  held  that  the  affidavit  verifying  the  certificate  of  the  due 
taking  of  such  an  acknowledgment,  may,  in  Russia,  be  sworn  before  a 
British  consul,  it  appearing  that  magistrates  in  that  country  have  no  authority 
to  administer  oaths. 

TiNDAL,  C.  J.  This  case  falls  within  the  principle  of  prior  decisions,  and 
particularly  that  of  Dary  and  Maltwood^  in  re. 

Per  curiam ;    Let  the  certificate  be  filed.  Rule  accordingly. 
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SMITH  V.  UPTON. 

Notice  of  trial  by  proviso  having  been  given  in  an  action  brought  by  the  assignee  of  a 
patent  for  an  infringement,  in  which  action  the  validity  of  the  patent  was  put  in  issue, 
the  court,  at  the  instance  of  the  plaintitf,  postponed  the  trial  on  the  ground  that  in  a 
Ktre  facias  brought  by  the  defendant  to  repeal  the  patent,  a  rule  was  pending  in  B.  R. 
for  entering  a  verdict  for  the  patentee. 

Case,  for  infringing  a  patent,  upon  the  validity  of  which  several  issues 
were  taken  in  the  pleadings. 

A  scire  /aciasj  returnable  in  chancery,  had  issued  against  Bynner,  the 
patentee,  to  repeal  this  patent,  of  which  Smith,  the  plaintiff  in  this  court, 
was  assignee,(a)  •upon  which  also  issues  were  taken  involving  rmoM 
questions  as  to  its  validity.     The  record  being  delivered  by  the   *- 

(a)  The  tcire  faeiat  to  repeal  letters-patent  was  fornaerly  obtained  upon  a  petition  to  the 
crown,  the  prayer  of  which  was  erantable  as  of  course,  the  petition  being  in  the  nature 
of  a  petition  of  right;  Earlo/Kev^s  ca$e^  H  21  E.  3,  fo.  47,  pi.  68;  T.  44  £.  3,  fo.  16,  pi.  3  ; 
Fiiz.  TVoverse,  pi.  41 ;  Bro.  Peticion,  pi.  11 ;  CkeUerU  cote,  M.  9  H.  4,  fo.  4,  pi.  17.  But, 
although,  in  the  Earl  of  Kent's  case  it  was  said  that  the  petition  was  the  suppliant's  orig- 
inal writ,  oyer  of  the  petition  was  not  allowed. 

The  petition  for  a  tcirt  faciat  is  in  the  nature  of  a  prayer  for  a  remedy  for  an  injury 
which  the  suppliant  has  sustained  by  the  act  of  the  crown  in  granting  to  another  that 
which  belongs  to  the  suppliant,  or  in  which  he  has  an  interest,  either  specially,  or,  as  in 
ihe  case  of  an  invention,  in  common  with  other  subjects.  The  remedy  to  be  obtained 
is,  the  cancelling  of  the  letters-patent,  after  calling  upon  the  grantee,  by  tcirt  faciat^  to 
show  cause  why  the  grant  should  not  be  repealed.  The  proceeding  is  in  the  nature  of 
an  action  against  the  crown  for  the  wrong  sustained  at  the  hands  of  tne  sovereign,  acting 
upon  a  false  suggestion.     Post,  259,  {d). 

So,  a  petition  of  right  lies  against  the  crown  for  a  tort  done  by  the  king's  officers  for 
the  king's  profit;  as  for  a  disturbance  in  the  perception  of  tithes;  Prior  of  Chrittchurck'a 
COM,  31  Edw.  1,  1  Rot.  Pari.  59  b.  and  Ryley,  Plac.  Pari.  218;  for  tithes  subtracted  by 
the  kinff's  officers,  8  Edw.  2,  1  Rot.  Pari.  319  a;  for  a  wrongful  distress,  John  Mowbray's 
eaie,  33  E.  1,  1  Rot.  Pari.  163  a,  and  Ryley,  218;  for  wool  wrongfully  taken  to  the  king's 
ose,  Mickoid  de  HoiMt  case,  33  E.  1,  1  Rot.  Pari.  163  a,  and  Ryley,  248;  for  wheat  seized 
under  pretence  of  a  royal  commission,  14  Edw.  2, 1  Rot.  Pari.  320  a;  for  trespasses  to  land, 
18  £.  2,  1  Rot.  Pari.  416.  In  the  last  case  Robert  de  Clifton  brought  a  petition  of  right, 
in  parliament,  for  the  injury  done  to  his  meadows,  by  the  king's  keepers  of  Nottingham 
Castle,  in  digging  trenches  through  his  land,  for  a  supply  of  water  to  the  king's  mills. 
A  commission  aa  inquirendum  having  issued,  the  facts  stated  in  the  petition  were,  in 
lubstance,  found  by  inquisition ;  whereupon  the  suppliant  presented  a  second  petition  in 
parliament,  not,  as  before,  a  petition  of  right,  but  a  petition  of  grace,  in  which  he  asked 
for  an  appointment  to  a  certain  lucrative  office  in  reparation  of  his  losses;  both  he  and 
bis  ancestors  having  found  it  more  easy  to  establish  their  right  than  to  obtain  satisfaction. 
In  the  judgment  in  The  Queen  and  Lord  VimcoutU  Canterbury^  reported  as  Lord  Canterbury 
V.  The  jUtorney- General,  1  Phillips's  Rep.  306,  it  is  truly  stated  (p.  313)  that  the  petition 
let  out  in  Robert  de  Clifton^ s  c€ue^  (which  was  his  second  petition.)  was  not  a  petition  of  right. 
His  JSrst  petition,  though  not  set  out  on  the  parliament  roll,  is  recited  in  the  commission 
9d  imqmrendum,  which  is  set  out;  and  that  appears  to  have  been  a  very  formal  petition 
of  right.  Robert  dying  in  1326,  (Calend.  Inq.  post  Mortem,  2,)  a  similar  petition  was 
prosecuted  by  Gervase  de  Clifton,  for  the  injury  which  his  lands  had  sustained,  in  the 
time  of  Robert,  by  these  acts  of  the  officers  of  Edward  II.  P.  22,  E  3,  fo.  5,  pi.  12. 
Fitz.  Abr.  Petidon,  pi.  3.  In  the  Calendarium  Rotulorum  patent  of  11  E.  2,  find.  No.  28, 
a  patent.  ^*De  inquirendo  de  Gervasio  de  Clifton,  de  trencheis  factis  per  medium  pratorum 
BQorom,  et  tenentium  suornm,  apud  Wyleford,  in  cedula."  This  elder  Gervase  was  the 
coosin  and  ancestor  of  Robert,  the  father  and  ancestor  of  the  second  Grervase,  and  was 
the  descendant  of  a  former  Gervase  de  Clifton,  seised  temp.  Hen.  3,  Testa  de  Nevill.  13  b. 
In  17  Ed.  2,  the  kin^  took  the  homage  of  Robert  de  Clyfton,  heir  of  Gervase  de  Clifton, 
for  his  lands  in  Nottmghamshire;  1  Abbr.  Rot.  Orig.  in  Cur.  Scacc.  271  b.  Among  the 
inquisitions  ad  quod  damnum^  taken  (or  rather  returned,  as  Gervase  was  then  dead)  in  18 
Ed.  2,  the  following  entry  appears : — "  No.  217.  Gervasius  de  Clyfton,  Wyleford,  de  tren- 
chiis  ibidem  factis  per  custodem  castri  de  Nottingham,"  &c.  Calend.  Inq.  ad  quod 
Damnum,  271.  (As  to  the  tenure  of  Wilford,  see  Testa  de  Nevill,  13  b.  Plac.  de  Quo 
Warranto,  612.)  Proceedings  therefore  were  taken  by  three  successive  lords  of  Wilford ; 
of  which  the  last  two,  at  least,  were  petitions  of  right. 

So,  in  the  case  of  torts  by  the  king's  tenants,  permission  to  sue  the  wrongdoers  to 
iodgment  and  execution,  was  granted,  upon  a  petition  of  right,  Ik  Grey's  com,  15  &  16 
Ed.  2, 1  Rot.  Pari.  397,  No.  59. 

Parties  who  have  been  compelled  to  pay  to  the  crown  debts  already  paid,  or  from  the 
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lord  chancellor  to  the  Court  of  Queen's  Bench  for  trial,  a  •verdict 
was  found  for  the  crown  (a)  at  the  Queen's  Bench  sittings  after  last 


Trinity  term. 

payment  of  which  they  were  exempted,  are  to  recover  the  amount  by  petition ;  Ord.  5, 
Edw.  II,  1  Rot.  Pari.  284  a. 

The  general  result  of  the  cases  seems  to  be,  that  where  the  subject  is  entitled  to  a  right 
which  the  crown  withholds,  or  has  suffered  a  wrong  which  the  crown  ought  to  redress, 
the  remedy  at  common  law,  (or  by  Magna  Charta,  1  Rot.  Pari.  421,  No.  18,)  is  by  petition 
of  right.  Formerly  petitions  were  often  presented  in  cases  where  the  proper  remedy  was 
by  action.  In  such  cases  the  course  was,  not  to  reject  the  petition,  but  to  endorse  it  with 
a  direction  to  the  suppliant  to  pursue  his  remedy  before  the  ordinary  tribunals.  A  petition 
presented  by  John  Cyfrewast  for  lands  seized  by  the  king's  escheator,  without  saying  to 
the  king's  use,  was  thus  answered.  "If  the  land  mentioned  in  the  petition  be  in  the 
king's  hands,  let  certain  persons  be  assigned  to  inquire  whether  the  petition  is  true  or  not, 
and  of  other  necessary  things;  and  the  inquest  being  returned  in  chancery,  let  right  be 
done  him.  And  if  the  land  be  in  the  hands  of  others,  let  him  have  a  writ  at  the  common 
law;"  4  Ed.  3,2  Rot.  Pari.  37  b.  And  see  further  as  to  petitions  of  right  for  recovery  oi 
pecuniary  demands, —  Wettntiin^t  cote,  for  bread  and  meat  sold  to  the  iate  king,  6  Ed  1, 
1  Rot.  Pari.  1  b;  Etferl^s  cate.  for  an  annuity  granted  by  Henry  III.,  33  Edw.  1, 1  Rot.  Pari. 
10  a,  164  b;  Ryley,  251;  14  Howell,  58;  Jtbbot  of  WardorCi  caee,  for  an  annuity  granted 
by  Henry  III.,  33  Ed.  1,  1  Rot.  Pari.  64  b,  170  a,  Ryley,  262,  14  Howell,  61,  62 ;  .tfyiKf. 
hain't  cattj  for  work  as  a  mason,  33  Ed.  1,  1  Rot.  Pari.  164  b,  Ryley,  251 ;  Eitratelyng^t  cofe^ 
for  wages  and  loss  of  horses,  33  Ed.  1,  ibid;  BaeyngU  extcutort'  cote,  for  the  price  of  wax, 
35  Ed.  1,  Ryley,  334;  FUzwalter'i  ca$e^  for  services  in  Gascony,  33  Ed.  3,  1  Rot.  Pari. 
169  a;  Ryley,  259;  BeiMney^B  com,  for  the  price  of  a  horse,  33  Ed.  1,  1  Rot.  Pari.  164  b, 
Ryley,  251 ;  Lodelaw^i  ease,  for  moneys  paid  for  the  king,  33  Ed.  1, 1  Rot.  Pari.  169  b ;  ^^ 
beiB  of  FonUvrauWB  coBtj  for  an  annuity,  18  Ed.  1,  Ryley,  52 ;  John  de  la  Dotyw^t  case,  for 
wages,  33  Ed.  1,' Ryley,  247;  jOfbot  of  Oseney^B  cote,  for  a  rent-charge,  33  Ed.  1,  Ryley,  245; 
HemigotPB  cose,  for  arrears  of  a  rent-charge  issuing  out  of  land  in  the  king's  hands,  35 
Ed.  1,  1  Rot.  Pari.  195  b,  Ryley,  329,  14  Howell,  82;  YerwariPB  cat,  for  arrears  of  pay, 
14  Ed.  2,  1  Rot.  Pari.  378  a,  Ryley,  414;  CotinghamU  ca$e,  for  a  surcharge  of  rent,  14  Ed. 
2,  Ryley,  402 ;  Bttwp't  aw.  for  the  price  of  oats,  14  Ed.  2,  Ryley,  408;  Mboi  of  Faver$ham$ 
cattj  for  rent  of  land  seized  by  the  king,  4  Ed.  3,  Ryley,  646, 14  Howell,  60.  By  lords,  for 
their  rents  of  lands  in  the  hands  of  the  king  by  reason  of  wardship,  p.  24  E.  3,  fo.  24,  pi.  5, 
and  of  attainder,  M.  4  £.  4,  fo.  23.  pi.  1 ;  Jdam  U  Cleric t  catty  for  the  value  of  a  ship  lost 
in  the  king's  service,  8  Ed.  2,  1  Rot.  Pari.  317  b ;  case  of  certain  sergeants  who  liavin^ 
paid  their  moneys  to  the  Knights  Templars  for  their  board,  (;>rt)rtV/ti,)  after  the  seizure  oi 
the  Templars'  lands,  had  been  dieted  by  the  king,  until  the  lands  were  aliened ;  8  Ed.  2, 
1  Rot.  Pari.  319  a;  The  Burget9e§  cf  Jvindtor^B  cote,  for  rent  payable  in  respect  of  tene- 
ments formerly  of  the  Earl  of  Cornwall,  then  in  the  king's  hands,  14  Et\.  2,  1  Rot  Pari. 
383  b ;  Cuttauince  Haliday'B  aue,  for  simple-contract  debts  owing  to  her  iate  husband,  by 
Thomas,  Earl  of  Lancaster,  (attainted,) —answered  "Rex  non  tenetur  solvere  debiia 
oomitis," — 15  &  16  Ed.  2,  1  Rot.  Pari.  415  b;  after  reversal  of  outlawry,  for  the  value  oC 
goods  seized  and  accounted  for  in  the  exchequer;  Itak^t  oasf,  for  work  done,  and  goods 
■old,  M.  1 1  H.  4,  fo.  28,  pi.  53;  Patton^B  cose,  H.  4  £.  4,  fo.  43,  pi.  4 ;  for  a  rent-charge,  Bro. 
Abr.  Peticion.  pi.  29,  citing  13  E.  4,  fo.  6,  (by  mistake  for  M.  13  E.  4,  fo.  5,  pi.  15J  and 
31  Eliz.  WicKB  ▼.  XVnnif,  1  Leon.  190;  for  a  pension  out  of  the  civil  list,  at  the  suit  of  an 
assignee,  Oldham  ▼.  LoroB  of  the  Treatury,  6  Sim.  220 ;  and  see  Priddy  v.  Jtose,  3  Meri- 
rale,  94. 

An  instance  occurs  of  one  answer  being  made  to  several  petitions  of  right  in  respect  of 
moneys  seized,  had  and  received,  or  paid  to  the  king's  use,  ffoods  and  chattels  seized, 
wages,  and  debts  in  general.  A  general  commission  having  Been  issued  a  few  years  be- 
fore to  make  inquisition  through  all  the  counties  of  England!  into  demands  of  that  nature, 
Rot.  Patent.  26  Ed.  1,  m.  21,  it  was  accordingly  answered  to  all  the  suppliants,  by  an  or- 
dinance, that  "  the  king  had  ordered  them  to  be  satisfied  with  all  possible  speed ;"  33  Ed.  1, 
1  Rot.  Pari.  165  b.  And  see  3  Mann,  h  R.  460,  Abbrev.  Placit.  228  a,  235  a,  241  b, 
258  a,  260  a,  261  a,  313  a,  323  a,  324  a ;  Abbot  of  Hide't  cote,  33  K.  1,  Ryl.  248 ;  Floria  de 
BeUum^B  ease,  33  E.  1,  1  Rot.  Pari.  165  b,  Ryl.  253 ;  Toum  of  HatHngt*  rose,  33  E  I.  1  Rot. 
Pari.  377  b,  Ryl.  414;  1  Rot.  Pari.  146  a;  192  a,  b;  194.  No.  17;  ib.  471,  No.  8,  9;  372, 
No.  15,  16;  388,  No.  7,  9;  390,  No.  20;  400,  No.  74;  408,  No.  124;  425,  No.  36;  429  b.  437, 

(a)  The  chancellor,  though  sitting  as  a  common  law  judge,  has  no  power  to  summon  4 
jury,  and  chancery  and  B.  R.  are  for  this  purpose,  as  one  court. 

Quia  placitum  de  "  non  est  factum"  in  canoellari4  terminari  non  potest,  cancellnriiu 
adjornavit  partes  in  curii  coram  ipso  rege,  T.  13  E.  2,  Abbrev.  Placit.  in  Dom.  Cap. 
Westm.  336.    On  the  great  value  of  this  work,  see  Sir  H.  Nicolas,  Contents  of  Records,  45. 

A  record  is  brought  by  the  chancellor  into  B.  R.  propria  manu,  without  writes  the  two 
eourts  are  **one  place ;"  but  it  cannot  come  from  Chancery  into  the  Common  Pleas  with 
out  a  writ  oimOtimuB;  Diet,  in  C.  P.  per  Shardelow,  Justice,  M.  10  E.  3,  fa  59,  pi.  62. 

And  see  Offic.  Brev.  329. 
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•In  the  following  term  the  Court  of  Queen's  Bench  (a)  granted  a  |»254 
role  nisi  for  a  new  trial.  ** 

Notice  of  trial  by  proviso  having  been  given  in  the  action  in  this  court. 

No.  25,  27;  438,  No.  32;  440,  No.  44;  441 ;  479,  No.  109;  2  Rot.  Pari  41,  No.  50;  75,  No. 
11 ;  214,  No.  39;  (in  that  case,  the  commission  ad  inquit'endum  issued  to  a  justice  ofC.  P., 
two  barons  of  the  Exchequer,  and  another  person ;)  4  Rot.  Pari.  161  a,  470  a,  506  b  i 
5  Rot.  Pari.  393  a,  403  a;  Ryl.  249,  263;  H.  2  E.  3,  fo.  18,  pi.  2;  M.  20  E.  3.  Fitz.  Abr. 
w&stxe,  pi.  124,  per  Seton  (King's  Serjeant;)  P.  24  £.  3,  fo.  24.  pi.  5;  T.  24  E.  3,  fo.  55  b, 
pi.  40,  per  Wilby  or  Wilughby,  J. ;  29  Ass.  pi.  31 ;  33  Ass.  pi  10 ;  43  Ass.  pi.  21 :  M.  2  H.  4, 
fo.  10,  pi.  47;  P.  2  H.  4,  fo.  17,  pi.  26;  T.  2  H.  4,  fo.  23.  pi.  11 ;  H.  8  H.  4,  fo.  21,  pi.  8;  M. 
9  H  4,  fo.  4,  pi.  17  J  M.  10  H.  4,  fo.  4,  pi.  8;  H.  11  H.  4,  fo.  52,  pi.  30;  H.  3  H.  6,  Fitz^. 
Dttte^  pi.  17 ;  Dutchetf  of  York'i  aue.  (as  to  whose  title,  see  Worsley's  Isle  of  Wight,  45, 
67,  app.  Wii.)  T.  9  H.  6,  fo.  27,  pi.  30;  T.  34  H.  6,  fo.  51,  pi.  18;  T.  36  H.  6,  fo  60,  pi.  1 ; 
H.  9  E.  4,  fo  51.  pi.  14;  M.  1  H.  7,  fo.  3,  pi.  3 ;  M.  3  H.  7,  fo.  13,  pi.  19;  T.  7  H.  7,  fo.  11 
b,  per  Brian,  C.  J.;  M.  13  H.  7,  fo.  6  a,  per  Mordant,  King's  serjt.;  M.  20  H.  7.  fo.  6,  pi.  16; 
H.  21  H.  7,  fo.  2  b,  per  Palmes  Serjt.;  Rast.  Ent.  Peticion]  Co.  Ent.  Petition;  Ninian 
Mdvin^i  cage.  3  Inst.  215,  216.  Sir  F.  Moore,  639;  The  Banket  »^  cote,  14  Howell,  1 ;  1  Vez. 
sen.  446;  7  Price,  150,  163;  Chitt.  Prec.  339,  Mann.  Exch.  Prac.  2d  ed.  84. 

(a)  After  the  record  is  once  removed  into  B.  R.  for  the  purpose  ^f  trial,  it  remains  there 
until /Inal  judgntent  is  given ;  and  if  it  comes  back  into  chancery  at  all,  it  comes  there  only 
for  the  purpose  of  execution,  by  cancelling  the  record  of  the  patent  there,  when  judgment 
is  given  for  the  crown.  See  the  record  of  a  scire  faciaty  (not  to  repeal  letters-patent,  but 
to  obtain  execution  upon  a  recognisance  in  chancery,  against  lands  in  the  tenure  or  the 
vendee  of  the  conusor;)  Jeffreton  v.  Morton^  2  Wms.  Saund.  26,  where  it  was  settled,  con- 
trary to  the  opinion  of  Lord  Coke,  in  4  Inst.  SO,  that  after  trial,  the  record  must  not  be 
remanded,  but  that  judgment  must  be  given  in  B.  R.,  and  that,  except  where  a  record  in 
chancery  is  adjudged  to  be  cancelled,  execution  must  be  awarded  in  B.  R.  And  see 
Abbrev.  PlaeU.  336,  No.  107;  M.  21  H.  7,  fo.  35,  pi.  44;  Bro.  Abr.  Judgment^  pi.  135; 
Rastall's  Entries,  461;  Staundf.  Prerog.  72,  73,  78.  In  Diggfs  cose^  1  Co.  Rep.  157  a.  an 
issue  joined  in  chancery  in  a  Monstraunce  de  Vroiij  was  delivered  into  B.  R.  by  the  lord 
keeper.  The  cause  was  tried,  by  nisi  prius,  at  the  Rochester  assizes ;  and  the  postea, 
containing  a  special  verdict,  was  returned  into  B.  R.  where  final  judgment  was  given  for 
the  queen.  In  Mark  StewardPt  cage^  9  Co.  Rep.  99  b,  a  similar  issue  was  delivered  into 
court  by  Sir  Thomas  Bromley,  C;  and  upon  a  special  verdict,  judgment  was  given  in  B. 
R.  for  the  queen.  In  VEvetqug  de  BrittoU  et  wnfemt  v.  Proctor^  1  Roll.  Rep.  2S7,  in  tdre 
foeioM  upon  a  recognisance  in  chancery,  the  parties  being  at  issue,  the  record  was  re- 
moved into  B.  R.  After  the  trial,  the  judgment  was  arrested  for  a  misawarding  of  the 
jury  process.  The  parties  being  willing  to  replead,  the  question  was,  whether  the  repleader 
tbould  be  in  B.  R.  or  in  chancery ;  and  it  was  held,  that  as  the  record,  and  not  the  tenor 
of  the  record,  was  removed  into  B.  R.,  the  subsequent  proceedings  must  be  in  that  court. 
In  Rex  v.  Holland^  Aleyn,  14,  Style's  Rep.  20,  1  Roll.  Abr.  534,  535,  6  Vin.  Abr.  549,  upon 
a  tia verse  of  an  inqnest  of  oflice,  the  veniere  facioi  j'uratores  was  awarded  in  chancery,  re- 
turnable in  B.  R.  In  M.  24  E.  3,  fo.  73,  pi.  91,  where  the  plaintiff  in  a  tcire  facias  on  a 
recognisance  in  chancery  sent  into  B.  R.  for  trial,  was  nonsuit,  it  was  held,  that  a  new 
KtrefofiaM-wvA  properly  brought  in  B.  R.  where  the  record  remained.  And  see  Bro.  Abr. 
tit.  /wrtstfuTum,  pi.  48,  citing  (erroneously)  24  E.  3,  45,  (instead,  ut  videtur,  of  M.  24  E.  3, 
fo.  73,  pi.  91;)  West's  Symboleoffraph.  117,  2  Wms.  Saund.  27,  6  Vin.  Abr.  549. 

Where  judgment  is  given  in  cnancery  upon  a  demurrer,  in  a  case  pending  in  the  Petty- 
Bag  Office,  a  writ  of  error  lies  in  B.  R.  to  revoke  such  judgment,  for  errors  tra  process,  or 
errors  of  fatt\  as  error  coram  noirii  lies  in  B.  R.  for  errors  in  process,  or  of  fact,  occurring 
in  judgments  given  in  B.  R. ;  and  that  court  and  the  Court  of  Chancery  are,  for  this  pur- 
pose, considered  as  "one  and  the  same  place."    M.  10  E.  3,  fo.  59,  pi.  62. 

It  would  appear,  however,  that  writs  of  error,  upon  judgments  in  chancery,  for  errors 
of  fact  or  in  process,  nuty  be  made  returnable  in  chancery.  Countets  of  Pembroke t  catCy 
42  Ass.  fo.  262,  pi.  22.  tn  that  case,  the  only  question  was,  whether  the  errors  could  be 
examined  in  chancery  without  a  writ  of  error  in  "  a  higher  court,  to  wit,  the  Court  of 
Parliament.''  The  necessity  or  the  propriety  of  going  into  B.  R.  by  writ  of  error,  was 
not  suggested.  * 

Whe~re,  after  judgment  in  B.  R.  upon  records  sent  from  chancery,  errors  of  fact  or 
errors  in  process  are  discovered,  they  are  redressed  in  B.  R.  Dawkes  v.  Payton,  Style's 
Rep.  218. 

0ut  for  errors  in  law,  the  appeal  is  direct, — ^from  the  Conrt  of  Chancery  to  the  House 
of  Lords.    Bex  ▼.  Ednmnd  Basseitj  2  H.  4,  3  Rot.  Pari.  461,  462,  463 ;  H.  37  H.  6,  fo.  14, 

51.  3;  T.  11  E.  4,  fo.  8,  9,  pi.  14;  Bro.  Abr.,  tit.  Error,  pi.  95;  Squibb* t  case,  Lord  Hale, 
urisdiction  of  the  Lords,  49,  and  Macqueen,  Pract.  House  of  Lords.  371 ;  Rex  v.  Sir  Oli- 
ver Butler,  3  Lev.  220.  and  2  Ventr.  344 ;  iZex  v.  Cary,  1  Yern.  131,  and  1  Eq.  Cas.  Ab.  129 ; 
Bex  V,  Offieifj  Macqueen,  372 ;  Two  anonymous  cases,  ibid ;  Saint  v.  Jackson,  ibid.  It  is  true 
bat  it  is  laid  down,  generally,  by  the  text  writers  that  error  lies  in  B.  R.  upon  judgmenu 
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•^551       *Byles^  Serjt.,  on  an  affidavit  disclosing  the  foregoing  fiicts,  and 

J   alleging  that  the  present  defendant  was  the  prosecutor  of  the  sci./a.^ 

*9''ftl   ^^^  ^^^  ^^  questions  raised  *upon  the  pleadings  in  this  cause  were 

^  -I   substantially  the  same  as  those  in  the  proceedings  upon  the  sci.Jh.j 

•2^71   o'^^^^^^d  21  r^l^  calling  upon  the  now  defendant  to  show  *cause,  why 

■'   the  trial  should  not  be  postponed   until  the  sittings  after  next 

Michaelmas  term. 

Channelly  Serjt.,  now  showed  cause.  The  pendency  of  proceedings 
♦2581  ^^^^'^^"  these  parties  in  another  court,  is  •no  ground  for  postponing 
-*  the  trial  to  the  injury  of  the  defendant's  business,  which  cannot  be 
carried  on  advantageously  whilst  this  action  is  hanging  over  his  head. 
*np.Qi  Byks,  Serjt.,  in  support  of  his  rule,  referred  to  Walter  v.  Bate- 
^^^J  man,  1  Webster's  Pat.  Cases,  615.(a)  [Tindal,  C.  J.  In  that  case 
the  trial  was  postponed  by  consent,{b)  The  present  application,  though  not 
assented  to,  will  save  much  expense,  and  is  in  the  plaintiff's  own  delay.] 

TiNDAL,  C.  J.  As  it  is  alleged,  and  is  not  denied,  that  the  defendant  in 
this  court,  is  the  moving  party  in  the  scire  JlaciaSj  diere  can  be  no  good 
reason  why  he  should  force  this  cause  on  to  trial,  whilst  the  rule  for  enter- 
ing a  verdict  against  him  upon  the  issues  joined  in  the  proceeding  by  scire 

in  the  Petty-Bag  Office.  1  Roll.  Abr.  744,  745,  Error^  (H.,)  pi.  1 ;  Crompfon  Jurisd.  of 
Courts,  11  b ;  Com.  Dig.  tit.  Pleader^  (3  B.  3 ;)  3  Bla.  Comm.  48;  (and  see  Sac.  Abr.  Error, 
14 ;)  and  the  same  was  asserted  by  Piowden  in  argument,  in  the  Earl  <f  LeiceUer^t  case, 
Plowd.  393  a.  But  on  looking  into  the  authorities  upon  which  this  position  is  supported, 
it  will  be  found  that  they  ail  relate  to  matters  for  which  error  coram  nobii  would  lie.  The 
cases  are,  T.  18  E.  3,  fo.  25,  pi.  17 ;  17  Ass.  fo.  52,  pi.  24,  which  is  the  same  case,  totidem 
verbi$}  29  Ass.  fo.  166,  pi.  47 ;  VEoetquede  BiHstoil  t-r  Feme  v.  Sir  Stephen  Proctor,  1  Rol.  Rep. 
287,  which  are  all  cases  of  error  in  process.  The  other  authorities  referred  to  in  support 
of  this  position,  are,  Dyer,  215,  and  4  Inst.  79,  80 ;  but  Dyer  is  evidently  not  reporting  any 
thing  which  occurred  in  his  own  time;  he  is  merely  inserting  short  notes  of  some  cases 
which  he  had  seen  in  the  Year  Book  of  £dw  III.,  that  relating  to  error  from  the  Couic 
of  Chancery  being  the  case  in  T.  IS  E.  3,  and  in  17  Ass.  already  adverted  to  Lord  Coke, 
in  4  Inst.  80,  refers  to  10  £.  3,  fo.  61.  The  book  of  10  E.  3,  has  only  60  folios,  but  the 
reference  was  no  doubt  intended  to  be  made  to  a  case  reported  in  M.  10  £.  3,  fo.  59,  pi.  62, 
in  which  the  only  question  was  as  to  the  sufficiency  of  the  process,  and  whether  the  suf- 
ficiency of  process  in  chancery  can  be  examined  in  the  Court  of  Common  Pleat  without  a 
miitimut^  as  it  can  in  B.  R.  Supra,  253,  n.;  Vide  tamen  BUucton^s  case,  Latch,  3.  And  see 
Rex  V.  Lord  Yarbormtgh,  2  Bligh,  N.  S.  147,  1  Dow  &  Clark,  178. 

Any  cause  pending  in  the  Petty-Bag  Office,  or  common-law  side  of  the  Court  of  Chan- 
cery, may  be  adjourned  by  the  chancellor  into  B.  R.  (or  sent  by  miuimut  into  C.  P.)  either 
before  or  after  issue,  or  demurrer,  joined ;  2  Saund.  27. 

Where  there  are  issues  both  of  law  and  of  fact  in  the  Petty-Bag  Office,  the  whole  record 
is  sent  into  B.  R.  for  determination;  as  there  cannot  be  a  judgment  of  the  chancellor 
upon  one  part  of  the  record  and  a  judgment  in  B.  R.  upon  other  part  of  the  same  record. 
But  as  the  crown,  when  defendant,  may  plead,  and  when  plaintiff,  may  reply,  severa* 
matters,  there  seems  to  be  no  reason,  where  there  is  an  issue  in  law,  going  to  the  xckoU 
cause  of  action,  why  the  chancellor  should  not  give  final  judgment  upon  that  issue,  with- 
out sending  the  record  into  B.  R.  for  the  purpose  of  trying  other  issues  which  have  be- 
come immaterial.  Where,  in  an  ordinary  action,  several  issues  are  taken,  and  one  of 
them  is  decided  in  such  a  way  as  to  put  an  end  to  the  cause,  whatever  might  be  founr 
upon  the  other  issues,  the  court  has  no  power,  without  consent  of  parties,  to  discharge 
ihe  jury  from  trying  the  other  issues.    Vide  Dibben  v.  Marquees  of  jingleaea,  2  C.  &  M.  722. 

4  Tyrwh.  925,  10  Bingh.  568;  Tolson  v.  Kaye,  post,  536;  Duckworth  v.  Harrison,  4  M.  &  W 
432,  444,  7  Dowl.  P.  C.  71 ;  Maloney  v.  Stockley,  antd,  vol.  iv..p.  648;  Rex  v.  T  Johnson 

5  A.  &  £.  4S8,  6  N.  &  M.  S70.  ^fortiori,  it  would  seem,  might  the  chancellcr  refuse  to 
send  an  issue  into  the  Court  of  Queen's  Bench  for  trial,  for  the  purpo.9e  of  deciding  thut 
which  had  become  immaterial,  and  thereby  compel  the  party,  who  might  wish  to  quesiior 
the  decision  of  the  court  upon  the  issue  of  law.  to  resort  to  the  jurisdiction  of  an  iutermi- 
diaie  court  of  error,  in  the  Exchequer  Chamber,  instead  of  going  immediately  to  the 
House  of  Lords. 


(a)  And  tee  the  catet  of  fr4ilton*a  patent,  and  Hawortk's  patent,  ib.  486  n.,(ii). 

(b)  Qiurre,  at  to  any  content  hairing  been  given  in  that  case.  In  a  recent  cate  of  Bentltf  v.  Oold- 
tkrop,  the  plaintiff  having  obtained  two  verdicts,  and  rule«  for  new  trialt  having  been  granted  in  both, 
and  a  aci.fa.  pending,  Tindal,  C.  J.,  made  the  cause  a  remanet  on  the  ground  that  more  of  the  public 
time  ought  not  to  be  contumed  until  the  rule  had  been  heard. 
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facias  J  is  undetermined,  (a)  The  present  rule  should  be  made  absolute,  upon 
the  terms  of  the  plaintiff's  paymgtothe  defendant  any  costs  "•  which  may  r^ngn 
have  been  incurred  in  preparing  for  trial  at  the  sittmgs  after  this  term.*- 
The  rest  of  the  court  concurring,  Rule  absolute  accordingly. (6) 

(a)  See  Munlz  v.  Foster,  post,  734,  1017,  T.  T.  1844  In  that  case  the  defendants  in  this 
court,  had  obtained  a  writ  of  tcirt  facias  to  repeal  letters-patent  granted  to  Muntz.  The 
trial  of  the  issues  joined  in  the  scire  facias  had  been  delayed  in  B.  R.  without  any  default 
on  the  part  of  the  defendants  in  C.  r.,  the  prosecutors  of  that  writ.  This  court,  however, 
refased  to  stay  the  proceedings  in  the  action  until  the  issues  in  the  scire  facias  should  be 
determined.     ItUo  qu^re. 

{bf  In  practice,  the  petition  for  the  writ  of  scire  facias,  mentioned,  supr^  252,  has  been 
abandoned,  and  the  writ  issues  upon  the  attorney-general's  fiat,  which  is  obtained  by  the 
subject  upon  the  terms  of  entering  into  a  bond  with  two  sureties  to  pay  to  the  defendant, 
i. e.  the  garnishee,  his  costs,  in  case  the  crown  does  not  obtain  a  verdict;  the  proceed- 
ing between  the  crown  and  the  garnishee  being  in  the  form  of  a  prosecution  at  the  suit 
of  the  crown.    Rex  v.  NeilsoUj  1  Wcbst.^Pat.  Cases,  671,  n.  (a). 

The  grounds  upon  which  the  writ  of  scire  facias  to  repeal  letters-patent  issues  are  stated 
by  Lord  Coke,  4  Inst.  88;  but  all  the  cases  in  the  books,  usually  referred  to,  relate  to 
grants  of  markets,  royalties,  lands,  offices,  or  mutters  whereof  it  is  alleged  that  a  second 
or  subsequent  grant  to  the  prejudice  of  a  prior  grant  made  to,  or  of  some  other  prior  title 
existing  in  the  suppliant  prosecutor  or  party  asserting  that  he  is  injured.  On  this  ground 
it  is  said  that  the  writ  of  scire  facias  issues  ex  debilo  justitia.  Sir  Oliver  Butler'' s  case,  1  Ventr. 
44.  See  also  Dyer,  276,  Vini  Brewster  v.  Wdd,  6  Mod.  229.  Per  Lord  Lyndhurst,  C,  in 
Rtx  r.Neilsonj  1  Webst.  671,  where  Sir  F.  Pollock,  A.  6.,  cites  a  recent  case  to  show,  that 
where  a  question  arose  as  to  whether  a  second  grant  had  been  made  of  the  same  land, 
in  one  of  our  colonies,  the  subject  had  not  a  right,  mero  motu,  to  a  scire  facias.  Tamen 
qutire.  Where  patents  are  obtained,  granting  exclusive  privileges,  as  in  the  case  of  patents 
lor  inventions,  every  subject  has  an  interest  in  seeking  a  revocation  of  the  grant,  and 
thereby  relieving  himself,  as  well  as  others,  from  the  restriction  imposed.  But  it  seems 
that  two  persons  cannot  join  in  a  scire  facias  to  repeal  a  grant  by  letters  patent,  lb.  673, 
anIesB  they  have  a  joint  interest.    3  M.  &  R.  460. 

In  the  case  of  writs  of  scire  facias  issued  for  the  purpose  of  obtaining  the  repeal  of 
letters-patent,  according  to  a  practice  recently  introduced,  the  attorney-general,  on  peti- 
tion, will  interpose  to  stay  proceedings  in  case  of  the  security  for  costs  being  insufficient, 
or  to  reform  the  writ,  where  it  contains  improper  suggestions.    lb.  671. 

The  rule  referred  to  in  the  principal  case,  for  setting  aside  the  verdict  for  the  crown, 
having  been  discharged,  on  the  ground  that  the  specincation  claimed  too  much,  Sir  F. 
Pollock,  A.  6.,  stayed  the  proceedings,  a  petition  to  amend  the  patent,  by  disclaimer, 
under  the  statute  5  &  6  W.  4,  c.  83,  s.  1,  having  been  presented  to  him.  A  disclaimer 
was  subsequently  entered. 

And  see  further  as  to  writs  of  scire  facias  to  repeal  grants  by  letters-parent,  Siaundf. 
Prerog.,  cap.  23;  Bro.  Abr.,  tit.  Bepellanre;  1  Richardson,  Pract.  C.  P.  391.  393,  398.  Mis- 
pleading in  matter  of  form  shall  be  prejudicial  in  no  case  in  Chancery,  although  it  be  in 
%  thing  in  which  they  hold  plea  according  to  the  common  law;  T.  14  E.  4,  fo.  6,7,  pi.  8, 
1  Roll.  Abr.  372,  4  Vin.  Abr.  381. 
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In  an  action  by  trustees,  the  plaintiffs  are  not  bound  by  the  statements  of  a  party  admitted 
to  be  cestui  que  trust,  unless  the  nature  of  the  interest  of  such  party  in  the  trust  estate 
be  shown. 

SembU,  that  if  it  distinctly  appear  that  such  party  alone  is  entitled  to  the  benefit  resulting 
from  the  action,  his  statements  will  be  admissible  in  evidence  for  the  defendant. 

CorEKANT.  The  declaration  stated,  that  by  indenture  made  the  10th 
of  February,  1837,  between  the  plaintiffs  of  the  first  part,  Dame  Elizabeth 
Twysden  of  the  second  part,  and  the  defendant  of  the  third  part,  the  plain- 
tifls,  at  the  request  and  by  the  direction  of  the  said  Lady  Twysden,  did 
demise,  and  the  said  Lady  T\s^'sden  did  demise,  ratify,  and  confirm,  unto 
the  defendant,  certain  messuages  &c.,  and  certain  lands,  consisting  partly 
of  hop-gardens  and  partly  of  arable  land :  habendum^  from  Lady-day,  1837, 
for  seven  years.  The  defendant  covenanted  that  he  would,  at  the  proper 
and  usual  tines,  according  to  the  custom  of  the  country,  during  the  term, 
plough,  sow,  manure,  cultivate,  fallow,  and  manage  all  the  arable  lands 
thereby  demised,  in   all  respects   in  a  good  and  husbandlike  manner, 
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according  to  the  best  system  of  husbandry  practised  in  the  immediate  neigh* 
U>urhood  thereof;  and  manure  and  manage  all  the  hop-lands  thereby 
demised,  in  a  good  and  husbandlike  manner,  according  to  the  best  system 
practised  in  the  immediate  neighbourhood  thereof;  and  also  would  not, 
during  the  term,  grub  up  or  remove  any  of  the  hedges,  underwood,  or 
fences  of  the  demised  land,  without  the  consent  in  writing  of  the  pUdnt^Sy 
their  executors^  administrators^  or  assigns ;  that  the  defendant,  his  executors, 
or  administrators,  would  not,  during  the  term,  do  or  cause  to  be  done  or 
committed  any  manner  of  waste  upon,  or  destruction  in  or  upon,  the  mes- 
suages, lands,  and  premises  thereby  demised,  or  any  part  thereof ;  and 
that  the  defendant,  his  executors,  ana  administrators  would,  at  the  end  and 
expiration  of  the  term,  leave  upon  the  said  lands  and  premises,  eighteen 
•2621  ^^'^^^  ^^  hops,  in  a  *proper  state  and  condition.  Breach  {inter  alia,) 
•I  that  the  defendant  did  not,  nor  would,  at  the  end  and  expiration  of 
the  said  term,  leave  upon  the  said  lands  and  premises,  eighteen  acres  of 
hops,  or  any  number  of  acres  of  hops,  in  a  proper  state  or  condition. 

Upon  this  and  some  other  breaches  the  defendant  brought  40/.  into 
court,  and  pleaded  that  the  plaintiff  had  not  sustained  damage  to  a  greater 
amount. 

The  plaintiffs  replied  damage  ultr^;  upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  at  the  last  Kent  assizes,  it  was  stated, 
on  the  part  of  the  plaintiffs,  that  ttiey  were  suing  as  trustees  for  Lady 
Twysden.  It  was  shown  that  the  defendant  had  grubbed  up  five  acres  of 
hops.     The  following  letter  was  produced  on  the  part  of  the  defendant: — 

''Hadlow  CasOe,  2Uh  October,  1838. 

"  Lady  Twysden  informs  Mr.  Taylor  that  she  has  consulted  Mr.  May 
with  respect  to  his  displanting  four  or  five  acres  of  hops  at  Little  Mill ;  and 
as  Mr.  May  heard  that  some  few  acres  had  been  injured  by  the  worm ;  if 
so,  FstcJ  he,  Mr.  May,  is  convinced  the  plant  will  be  of  little  service  to  Mr. 
Taylor  if  it  remains.  Therefore  Lady  T.  consents  to  Mr.  Taylor  displanting 
four  or  five  acres ;  but  that  quantity  must  not  be  exceeded." 

It  was  objected  that  this  letter  was  inadmissible  in  evidence,  as  not  being 
written  by,  or  by  the  authority  of,  the  plaintiffs,  and  because  a  contract 
under  seal  cannot  be  dispensed  with  by  parol,(a)  and  that  if  it  could, 
*26^1  *^^  defence  should  have  been  pleaded.  His  lordship  was  of  opinion 
•I  that  upon  the  issues  joined,  tne  letter  afforded  no  answer  to  the 
action ;  but  he  admitted  it  in  evidence  as  affecting  the  amount  of  damages. 
The  jury  having  returned  a  verdict  for  the  defendant, 

Channellj  Serjt.,  in  the  following  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  reception  of  evidence. 

Shee,  Serjt.,  now  showed  cause.     The  letter  was  properly  admitted  as  a 

(a)  The  distinction  appears  to  be  this :  there  can  be  no  ditpmnttum  with  a  contract  onder 
seal  except  by  a  release  under  sen).  Accord  and  satisfaction  brfore  breach  is  therefore  a 
bad  plea  in  covenant,  because  it  amounts  to  a  dispensation.  But  accord  and  satisfaction 
a(\er  breach  is  a  good  plea,  because  the  subject  matter  of  the  payment  and  acceptar>ce 
in  satisfaction  is,  not  the  covenant,-~whicb  still  remains  entire,— >but  the  damages  sus- 
tained by  the  particular  breach  of  it  for  which  the  action  is  brought.  So,  where  the 
cause  of  action  does  not  accrue  merely  by  the  deed,  but  by  some  matter  of  fact,  as  the 
accrual  of  rent.  Vide  M.  7  E  3,  Fiizh.  Abr.  lisue^  pi.  9;  H.  45  E.  3,  fo  4,  pi.  9;  Joan 
Thiyning't  case,  T.  1  H.  5.  fo.  6.  pi.  1 ;  Dowm  v.  Cornewalij  T.  I  H.  7,  fo.  14,  pi.  2;  M.  10 
H  7,  fo.  4,  pi.  4  ;  Blake^i  ctue,  6  Co  Rep.  43  b ;  JIdtn  v.  Blague,  Cro.  Jac.  99,  S.  C.  per  nora. 
£den  v.  Blake^  Noy,  110 ;  Snow  v.  Franklin.  1  Lutw.  359,  (overruling  the  opinion  of  Hangh- 
ton,  J.,  as  reported  in  RabbeUs  v.  Stoker^  2  Roll.  Rep.  187,  but  no"t  as  reported  in  Bobardi 
V.  Stoker,  Palmer,  110;)  Kaye  v.  Waghorn^  1  Taunt.  4.>0;  Cordweni  v.  Hunt,  l  J.  B.  Moore, 
660;  Wtit  V.  Blaktway,  antd,  vol.  ii.  p.  729,  3  Scott,  N.  R.  199,  218;  Com.  Dig.  tit.  jiccofd, 
^  I.)    Here,  the  consent  in  writing  of  the  lefiori,  is  expressly  required. 
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declaration  (a)  by  a  party  who  was  identified  in  interest  with  tne  plaintiffs 
on  the  record.  The  action  was  confessedly  brought  for  her  benefit  in  en- 
forcing the  performance  of  the  covenants  of  a  lease  in  which,  though  she 
was  not  nominally  the  covenantee,  she  was  both  a  consenting  and  a  de- 
mising party.  [Maule,  J.  Was  there  any  evidence  to  show  that  Lady 
Twysden  acted  as  the  agent  of  the  plaintiffs,  in  the  management  of  this 
farm  ?]  That  certainly  did  not  appear.  There  are  many  authorities  which 
show  that  the  letter  was  admissible  in  evidence  with  reference  to  the  amount 
•of  damages.  Hanson  v.  Parker^  1  Wils.  257 ;  Bauerman  v.  22a-  vmonA 
denius,  7  T.  R.  663,  2  Esp.  N.  P.  C,  653 ;  Rex  v.  HardvAck,  11  ■■  -^^ 
East,  578 ;  Roll  v.  Ansley^  16  East,  141 ;  Dowden  v.  fWfc,  4  Campb.  38; 
Rex  V.  Lower  Whitley,  1  M.  &  S.  636  ;  Harrison  v.  Vallance,  1  Bingh.  45, 
7  J.  B.  Moore,  304 ;  Woolway  v.  Rowe,  1  A.  &  E.  114,  3  N.  &  Al.  849 ; 
Doe  dem  Rohmdson  v.  Wainwright,  8  A.  &  E.  691,  3  N.  &  P.  598 ;  Wet- 
stead  V.  Levy,  1  Moo.  &  Rob.  138. 

ChanneUj  Serjt.  None  of  the  cases  which  have  been  cited,  prove  that 
the  declarations  of  a  third  party  are  admissible,  where  it  is  not  shown 
that  such  party  is  really  the  sole  party  interested.  Here,  for  anything  which 
appeared,  Lady  Twysden  may  have  been  cestui  que  trust  for  life  only, 
without  power  to  deal  with  a  covenant  to  the  benefit  of  which  other  parties 
may  have  been  entitled.     He  was  then  stopped  by  the  court. 

TiNDAL,  C.  J.  It  does  not  appear  to  me  diat  the  parties  are  sufficiently 
identified,  upon  the  evidence,  for  us  to  be  able  to  say  that  this  is  really  and 
substantiadly  the  action  of  Lady  Twysden.  It  does  not  appear  what  is  the 
character  and  nature  of  the  trust.  If  it  were  a  little  more  investigated  it 
mi^t  turn  out  that  there  are  trusts  in  the  settlement  in  which,  among  a 
Tanety  of  other  interests,  there  is  an  estate  for  life  in  Lady  Twysden,  in 
respect  of  which  these  parties  may  be  trustees  for  the  receipt  of  rents  and 
profit  for  her  use  and  benefit ;  that  is,  only  making  them  trustees  for  her  to 
a  certain  extent :  and  of  the  damages  to  be  recovered  in  this  action,  some 
may  be  such  as  would  not  go  to  her,  but  ought  to  be  laid  out  on  the  estate. 
In  that  case,  it  would  be  hardly  consistent  with  their  duty  as  trustees, 
•either  to  bring,  or  to  be  restrained  from  bringing,  an  action,  as  she  r#265 
might  think  proper ;  as  it  might  be  their  duty  to  do  if  they  were  *- 
simply  trustees  for  her  alone.  I  think,  therefore,  that  the  nature  of  the 
tnist  was  not  sufficiently  investigated  before  this  letter  was  put  in.  The 
case  must  go  down  for  a  new  trial. 

CoLTMAN,  J.  I  am  not  prepared  to  say  what  the  effect  would  be,  pro- 
vided it  were  clear  that  the  whole  of  these  damages,  when  recovered,  were 
to  go  exclusively  for  the  benefit  of  Lady  Twysden.  It  may  be,  if  that  case 
were  made  out,  that  the  evidence  would  be  admissible.  That  wfll  be  a 
point  to  be  considered  when  the  question  arises.  At  present,  it  seems  to 
me  that  the  matter  does  not  appear  by  any  means  with  that  sort  of  distinct- 
ness which  is  necessary  for  the  determination  of  that  point.  It  may  be  that 
these  damages,  when  recovered,  mstead  of  going  into  her  pocket,  ought  to 
be  laid  out  for  the  benefit  of  the  estate,  in  which  various  persons,  as  re- 
maindermen, are  interested.  In  that  case,  the  well-established  principle, 
that  the  declaration  of  a  stranger  is  inadmissible,  would  apply. 

Maule,  J.  In  this  case  the  letter  was  given  in  evidence  to  prove  certain 
matters  therein  stated.     The  common  way  of  proving  matters  of  fact  on  a 

(a)  Considered  merely  as  a  declaration,  tbe  letter  woald  seem  to  amount  to  nothinz 
more  than  a  statement  of  the  writer's  opinUm,  well  or  ill  founded,  that  the  displanting  of 
the  hops  would  not  be  injurious  to  the  pioperty. 
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trial  before  a  jury,  is,  by  a  witness  who  may  be  examined  on  oath  in  open 
rourt:  and  no  evidence,  except  that  kind  of  evidence,  is  admissible  to  prove 
a  matter  of  fact,  unless  it  be  a  document  or  statement  which  has  some 
special  reason  for  its  admissibility.  This,  however,  is  the  declaration  of  a 
party  who  is  not  called  as  a  witness.(a)  Undoubtedly,  if  she  were  the  party 
on  the  record  against  whom  her  own  declaration  was  given  in  evidence ; 
i^oM-i   *if  this,  for  instance,  had  been  the  declaration  of  one  of  the  plain- 

■l  tiffs  themselves,  it  would  have  been  admisable.  The  cases  show 
that  the  rule  with  respect  to  the  declarations  of  a  plaintiff,  is  to  be  con- 
sidered as  applying  to  a  declaration  made  by  a  person  not  named  as  a  party 
to  the  record,  but  who  is  really  and  substantially  interested  as  plaintiff;  and 
in  the  same  way,  who,  though  not  named  as  defendant,  is,  really  and  sub- 
stantially, defendant.  It  is  mcumbent  on  a  party  offering  such  a  letter  in 
evidence,  to  show,  that  the  person  making  the  declaration,  (that  is,  here. 
Lady  Twysden,)  is  the  real  plaintiff,  although  other  parties  appear  as  plain- 
tiffs on  the  record.  That  however  was  not  done  here.  It  was  very  pro- 
perly admitted,  by  my  brother  Skee^  in  answer  to  a  question  from  myself, 
tliHt  tliere  was  nothing  to  show  that  Lady  Twysden  was  acting  as  the  agent 
of  the  trustees  in  the  management  of  this  estate.  There  was  no  evidence, 
at  all,  of  that  kind.  The  argument  has  been  put  upon  the  only  ground  in 
which  it  could  be  supported,  namely,  that  the  plamtifis  are  trustees  for  Lady 
Twysden.  It  certamly  appears  by  the  statement  of  the  learned  counsel  for 
tlie  plaintiffs,  and  also  on  me  record,  that  in  the  lease  in  question  the  plain- 
tills  are  d^cribed  as  the  trustees  of  Lady  Twysden.  But  it  would  be  im- 
j)ossible  to  lay  down  so  general  a  rule  as  this,  that  where  trustees  bring  an 
action  their  cetteux  que  trust  become  plaintiffs,  or  that  in  an  action  against 
trustees,  their  cetteiix  que  trust  are  defendants.  The  cases  show  that,  al- 
though the  trustee  and  cestui  que  trust  may  have  something  in  common, 
tJiere  may  still  exist  that  which  will  prevent  them  from  being  identified  in 
substance  and  interest.  In  the  absence  of  all  proof  that  the  plaintiffs,  as 
such  trustees,  are  so  identified  with  their  cestui  que  trusty  I  think  that  the 
letter  was  improperly  received  in  evidence,  and  that  there  ought  to  be  a 
new  trial. 
•2671       *Ckesswell,  J.  I  am  of  the  same  opinion.    This  letter  can  only 

^  be  received  in  evidence  either  as  an  act  done,  or  as  a  declaration 
made,  by  Lady  Twysden.  It  appears,  by  the  proceedings  in  evidence,  that 
the  defendant  held  under  a  lease  granted  by  the  plaintiffs;  in  which  certain 
covenants  were  entered  into  between  the  parties.  I  do  not  find  any  thing 
to  show  that  Lady  Twysden  had  a  right  to  interfere,  or  to  control  the 
management  of  the  cultivation  of  that  rarm,  or  to  do  any  act  to  defeat  the 
right  of  the  plaintiffs  to  sue  on  the  covenants  entered  into  with  them  by  the 
defendant.  Any  act  of  hers  would  have  been  irrelevant,  and  would  have 
had  no  bearing  on  the  case.  So,  any  declaration  made  by  her  is  not  ad- 
missible, there  being  no  such  unity  proved  between  these  parties  as  is  ne- 
cessary to  let  in  the  declaration  of  a  person  not  appearing  on  the  record. 
It  seems  to  me,  that  the  plaintiffs,  in  bringing  and  maintaining  this  action, 
are  not  acting  as  the  agents  of  Lady  Twysden ;  and  that  this  rule  must  be 
absolute.  Rule  absolute 

(a)  Lady  Twysden  was  called  by  the  defendant,  upon  her  subpoena,  but  did  not  appear 
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SMITH  V.  TRUSCOTT. 

The  court  will  not  grant  an  attachment  against  a  party  serred  Mrith  a  iubpesna  ad  ieaiiflam- 
dmn,  unless,  at  the  time  of  the  delivery  of  the  copy,  the  writ  itself  is  produced ;  even 
when  the  witness,  being  an  attorney,  has  previously  evaded  the  service  of  such 
nth/nna. 

BompaSy  Serjt,  obtained  a  rule  nisi  for  an  attachment  against  a  witness, 
for  not  attending  the  trial  in  this  case  in  pursuance  of  a  subpoena,  with 
which  he  had  been  served.  The  witness,  who  was  an  attorney,  was  stated 
to  have  previously  evaded  the  service  of  4e  writ. 

^Channell,  Seijt.  This  rule  cannot  be  made  absolute,  as  it  is  not  r»268 
shown  that  the  writ  of  subpcBna  was  produced  to  the  witness  at  the  '■ 
time  he  was  served  with  a  copy.    Garden  v.  Creswelly  2  M.  &  W.  319, 
5DowLP.  C.  461. 

BompaSj  Serjt.  The  witness,  who  was  a  professional  man,  did  not  require 
the  production  of  the  writ.  No  such  objection  was  made  at  the  time  of  the 
service.  Although,  in  ordinary  cases,  the  production  of  the  writ  is  neces- 
sary, its  production  may  be  waived  by  a  professional  man,  who  is  well 
aware  that  it  is  in  his  power  to  call  for  the  writ,  if  he  is  not  satisfied  with 
the  copy.  The  court  will  not  allow  one  of  its  officers  to  evade  the  service 
of  its  process,  and  then  to  defeat  that  process  on  the  ground  of  a  slight  in- 
formality in  ^e  service  of  the  writ,  which  might  not  have  occurred  had  it 
been  possible  to  effect  the  service  at  an  earlier  period. 

TiNDAL,  C.  J.  The  misconduct  of  the  witness  cannot  be  allowed  to  affect 
the  result  of  this  application.  The  fate  of  the  rule  must  be  governed  by 
the  practice  of  this  court ;  which  agrees  with  that  of  the  Exchequer  in  the 
case  cited.  But  I  think  that,  under  the  circumstances,  the  rule  should  be 
discharged  without  costs. 

Per  curiam;  Rule  discharged,  without  costs. 


•WHALLEY  V.  WILLIAMSON  and  SMITH.  [•269 

Pending  the  taxation  of  an  attorney's  bill  he  petitions  for  and  obtains  bis  discharge  under 
the  insolvent  debtors'  act.  More  than  a  sixth  is  taxed  off.  The  attorney  is  personally 
liable  for  the  costs  of  the  taxation,  notwithstanding  his  discharge. 

In  1840,  Smith  brought  an  action  against  Passman  for  a  debt  of  124/. 
2i.  3(f.,  to  which  Passman  pleaded  a  set-off,  for  work  done  by  him,  as 
attorney  for  Smith.  Passman  delivered  signed  bills,  amounting  to  141/. 
li.  9(/.,  and  on  the  11th  of  April,  Smith  obtained  the  usual  order  for  tax- 
ation. Before  the  taxation  was  completed.  Passman  petitioned  the  insolv- 
ent debtors'  court,  and  obtained  his  discharge.  In  his  schedule  was  set 
forth  an  undisputed  debt  of  124/.  2^.  3d.  to  Smith.  Smith  applied  for  a 
dividend,  which  was  refused  until  the  taxation  should  be  completed.  The 
^taxation  was  accordingly  proceeded  with,  and  instead  of  141*.  1^.  9d.,  the 
amount  found  to  be  due  from  Smith  to  Passman  was  only  23/.  16^.  2d, 
This  sum  the  insolvent  commissioner  deducted  from  the  124/.  2s.  3d. ;  and 
Smith  received  a  dividend  upon  the  balance  of  100/.  6s.  Id.  ITie  costs  of 
the  taxation  amounted  to  25/.  2s.  lOd. 

BompaSj  Serjt.,  having  obtained  a  rule  calling  upon  Passman  to  show 
cause  why  he  should  not  pay  Smith  the  costs  of  the  taxation  and  of  that 
application, 

Tal/aurd,  Serjt.,  now  showed  cause,  upon  his  affidavits  stating  that  the 
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greater  part  of  the  costs  of  taxation  had  been  mcurred  before  Passman 
petitioned  for  his  discharge,  and  that  Smith  had  had  ample  time  to  com- 
plete the  taxation  bdbre  the  petition  was  presented. 

Passman  having  ceased  to  have  any  interest  in  the  result  of  the  taxation. 
Smith  had  no  right  to  proceed  with  it  at  his,  Passman's,  expense.  To  hold 
•2701  ^^"^"^^'^  liable  for  the  costs  of  the  taxation,  would  be  to  deprive 
J   *him  of  the  benefit  to  which  he  was  entitled  under  the  statute. 

BompaSy  Seijt.,  in  support  of  the  rule.  This  is  an  application  of  course. 
The  court  has  no  power  to  deprive  Smith  of  his  costs,  the  amount  of  which 
did  not  become  aue  from  Passman  until  the  conclusion  of  the  taxation, 
which  was  after  Passman  had  obtained  his  discharge.  The  assignee  can- 
not be  liable  for  the  costs  of  the  taxation.  The  learned  commissioner  has 
therefore  properly  deducted  the  amount  of  the  costs  as  taxed  from  the  ad- 
mitted debt  due  from  Passman  to  Smith.  Smith's  remedy  is  onlv  against 
Passman.  He  is  to  receive  the  indemnity  which  the  statute  gives  him,  and 
the  burthen  of  paying  which  it  imposes  on  the  attorney  who  has  set  up 
such  an  unjust  and  exorbitant  demand. 

The  learned  serjeant  referred  to  ISggins  v.  Woolcotty  5.  B  &  C.  760, 
S.  C.  per  nom.  Dkkins  v.  Woolcottj  8  D.  &  R.  589. 

TiNDAL,  C.  J.  If  no  insolvency  had  intervened,  the  costs  of  the  taxation 
would  have  been  set  off  against  me  amount  of  the  taxed  costs.  But,  upon 
the  whole,  it  appears  to  me  to  be  more  safe  to  follow  the  words  of  the  act.(a) 
The  rule  will,  tiierefore,  be  made  absolute.  I  think,  however,  that,  under 
the  circumstances,  it  should  be  without  costs. 

The  rest  of  the  court  concurring.  Rule  absolute,  without  costs. 

(a)  The  tweniy-ihird  section  of  2  G  2,  c.  23,  concludes  thus :— "  And  the  said  respect- 
ive  courts  (i.  e.  any  courts  of  law  or  of  equity  in  England)  are  hereby  authorized  to  award 
the  costs  of  such  taxation  to  be  paid  by  the  parties,  according  to  the  event  of  the  taxation 
of  the  bill,  that  is  to  say,  if  the  bill  taxed  be  less  by  a  sixth,  then  the  bill  delivered  with 
the  attorney  or  solicitor  is  to  pay  the  costs  of  the  taxation ;  but  if  it  shall  not  be  less,  the 
court,  in  their  discretion,  shall  charge  the  attorney  or  client,  in  regard  to  the  reasonable- 
ness or  unreasonableness  of  such  bills." 


•271]  •HUGHES  v.  POOL. 

Where  a  defendant  under  terms  to  plead  issuably,  delivers  a  plea  so  framed  as  to  leave  it 
doubtful  whether  any  answer  is  given  to  one  of  the  counts  of  the  declaration,  the 
plaintiff  may  sign  judgment  generally. 

Assumpsit.  The  declaration  contained  two  counts ;  one  upon  a  bill  of 
exchange  accepted  by  the  defendant,  the  other  upon  an  account  stated. 
The  defendant,  who  was  under  terms  to  plead  issuably,  pleaded  five  pleas 
By  the  first,  which  was  pleaded  to  the  first  count,  he  traversed  the  accept- 
ance ;  by  the  second  and  third,  he  traversed  two  endorsements ;  the  fourth 
Elea  was  a  special  plea  of  fraud  and  covin ;  the  fifth  plea  stated  that  the 
ill  was  drawn  for  the  accommodation  of  the  drawer,  and  was  accepted 
without  consideration,  and  that  the  bill  was  endorsed  by  the  drawer,  and 
the  first  endorsee  widiout  consideration.  Each  of  the  last  four  pleas  com- 
menced with  the  formula — "And  for  a  further  plea,"  without  stating 
whether  it  was  addressed  to  the  first  count,  otherwise  than  as  appeared  by 
the  nature  of  the  defence  set  up. 

There  was  no  plea  purporting  to  be  addressed  to  the  second  count. 

The  defendant  being  under  terms  to  plead  issuably,  the  plaintiff  signed 
judgment. 
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•SSee,  Serjt.,  having  obtained  a  rule  to  show  cause  why  the  judgment 
Aoold  not  be  set  asiae,  for  irregularity, 

Bompasy  Serjt.,  now  sliowed  cause.  The  pleas  affording  no  answer  to 
the  second  count,  the  plaintiff  was  entitled  to  treat  them  as  a  nullity.  [Tin- 
DAL,  C.  J.  Pleadmg  issuably  means  pleading  issuably  and  honesdy  to  the 
whole  declaration.  A  defendant  under  terms  to  plead  issuably,  is  not  at 
liberty  to  deliver  a  plea  tending  to  involve  the  plaintiff  in  the  intricacies  of 
a  demurrer.] 

*Upon  this  intimation  of  the  opinion  of  the  court,  Shee,  Serjt.,  rmo'jo 
produced  an  affidavit  of  merits.  ^ 

TiNDAL,  C.  J.  The  defendant  may  be  let  in  upon  payment  of  costs, 
taking  short  notice  of  trial,  adding  a  plea  of  non  assumpsit  to  the  second 
count,  and  limiting  the  special  pleas  to  the  first  count. 

Rule  accordingly.(a) 

(a)  Snppostng  the  words  ^^and  for  a  farther  plea,"  necessarily  to  import  that  a  plea  so 
inirodnced,  is  pleaded  to  the  whole  action,  the  last  four  pleas  would  be  bad  as  contain- 
ing no  answer  to  something  which  they  professed  to  answer;  and  as  the  defendant  was 
vi^er  terms  to  plead  issuably,  the  plaintiff,  instead  of  demurring,  might  sign  judgment. 
But  if  the  word  **  further,"  in  the  subsequent  pleas,  is  to  be  considered  as  indicating  that 
these  pleas  were  addressed  to  the  same  subject-matter  as  the  first,  (which  is  perhaps  the 
more  natural  construction  of  the  language  of  those  pleas.)  the  case  would  stand  thus:— > 
there  would  be  a  declaration  consisting  of  two  counts,  with  issuable  pleas  to  the  first 
coaot,  and  no  plea  to  the  second  count.  In  such  a  case,  if  the  defendant  was  not  under 
tenns  to  plead  issuably,  the  plaintiff  would  be  bound  to  reply  or  demur  to  the  pleas,  and 
to  take  judgment  upon  the  second  count  by  nil  dicit.  If  he  plea»ip<l  or  H»»murred  withont 
tsking  such  judgment,  the  whole  action  would  be  discontinued.  The  defendant  would 
however  be  perfectly  justified  in  omitting  to  put  npon  the  record  any  answer  to  the 
wcood  count,  no  one  being  bound  to  plead  to  a  demand,  the  correctness  of  which  he  has 
neither  the  ability  nor  the  wish  to  dispute.  If  an  action  is  brought  upon  a  bill  of  ex- 
change which  the  defendant  has  accepted,  and  for  the  price  of  a  horse  which  he  never 
boogbt,  the  plaintiff  would  not  appear  to  have  any  legitimate  motive  for  compelling  the 
defendant  to  traverse  or  to  confess  and  avoid  his  acceptance,  whether  the  Uitter  is  or  is 
sot  under  terms.  But  a  defendant  under  terms  to  plead  issuably  has  no  right  to  deliver 
ft  plea  upon  which  a  reasonable  doubt  may  arise,  whether  the  plaintiff  is  entitled  to  sign 
jndgment  as  to  part  of  the  declaration,  or  whether  he  ought  to  demur. 
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An  affidavit  of  the  service  of  a  declaration  in  ejectment  upon  two  tenants  holding  in 
severalty,  distinct  portions  of  the  premises,  must  show  that  each  was  served.  A  state- 
Dienc  that  they  were  served,  is  insafttcient. 

BompaSj  Serjt.,  moved  for  judgment  agamst  the  casual  ejector,  upon  an 
affidavit,  stating  that  the  premises  were  in  the  possession  of  several  distinct 
occupiers,  as  to  two  of  whom  it  was  objected  by  the  master,  that  the  affi- 
davit did  not  show  that  each  of  the  tenants  was  served,  and  that,  consistently 
with  the  allegation,  namely,  that  they  had  been  served,  one  copy  only  of 
the  declaration  might  have  been  served  in  point  of  fact.  [Maule,  J.  The 
two  tenants  may  have  different  landlords.(a)  The  affidavit  is  clearly  in- 
sufficient.] 

Per  curiam;  Rule  refused  as  to  these  tenants. 

(a)  Vide  11  6.  2,  c.  19,  s.  12,  which  requires  tenants  to  give  notice  to  their  landlords  oi 
declarations  in  ejectment,  served  upon  them,  under  the  penalty  of  three  years'  improved 
or  rack  rent. 

This  provision  does  not  apply  to  the  case  of  the  tenant  of  a  mortgagor  served  with  a 
declaration  in  ejectment  on  the  part  of  the  mortgagee.  Buckley  v.  Buckley,  1  T.  R.  647. 
There,  althongh  it  is  not  so  stated,  the  party  served  with  the  declaration,  may  be  pre- 
lumed  to  have  come  into  possession  antecedently  to  the  mortgage;  in  which  case  he 
would,  by  the  operation  of  tlie  mortgage  conveyance,  be,  from  that  time,  tenant,  not  to 
the  mortgagor  but  to  the  mortgagee,  to  whom  the  reversion  had,  by  the  mortgage  deed. 
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A  rule  nisi  having  been  obtained  by  a  defendant  for  depositing  with  the  master  of  the 
court,  a  contract  declared  upon,  with  liberty  for  the  defendant,  his  attorney  and  wit- 
nesses, 10  inspect,  on  an  affidavit  stating  that  the  signature  thereto  was  a  forgery,  the 
court  made  the  rule  absolute  to  the  extent  only  of  directing  that  the  defendant  and  his 
witnesses  should  have  inspection  of  the  documents  in  the  hands  of  the  plaintiff's 
attorney,  upon  payment  of  costs. 

The  application  should  have  been  made  at  chambers. 

Assumpsit.  The  declaration  stated  that,  before,  and  at  the  time  of,  the 
making  of  the  promise  thereinafter  next  mentioned  the  defendant  proposed 
to  arrange  a  certain  collection  of  the  defendant,  in  a  certain  building,  and 
to  have  the  exhibition  of  the  said  collection  of  'the  defendant  established 
and  conducted,  to  wit,  at  London ;  that,  at  the  time  of  the  making  of  the 
said  promise,  the  defendant  requested  and  authorized  the  plaintiff  to  make 
such  arrangements  and  agreements  as  mig^t  appear  to  the  plaintiff  to  be 
for  the  defendant's  interest ;  that  thereupon,  to  wit,  on  the  30th  day  of  Sep- 
tember, 1841,  in  consideration  that  the  plaintiff  would  enter  into  the  employ 
of  the  defendant  as,  and  would  be  and  act  as,  the  a^nt  of  the  defendant 
for  the  purpose  of  superintendhig  the  building  in  which  the  defendant  pro- 
posed to  arrange  his  said  collection  as  aforesaid,  and  for  the  purpose  of 
establishing  and  conducting  the  exhibition  of  the  said  collection  whilst  in 
London,  at  a  certain  salary,  to  wit,  the  salary  of  six  guineas  by  the  week, 
the  defendant  promised  the  plaintiff,  to  retain  and  employ  the  plaintiff  as 
the  agent  of  the  defendant  for  the  purposes  aforesaid,  and  to  continue  to 
retain  and  employ  him  as  such  agent  as  aforesaid,  whilst  the  said  exhibition 
should  be  in  London,  at  a  salary  of  six  guineas  by  the  week ;  and  that  the 
termination  should  be  dependent  on  the  due  fulfilment  of  the  engagements 
of  the  plaintiff  as  such  agent,  and  upon  the  ability  of  the  defendant  to  pay 
the  plaintiff  his  salary  from  the  receipts  of  the  said  exhibition ;  that  the  col- 
•2751  ^^^^^^  ^^^  aiterwards,  to  wit,  on,  &c.,  arranged  in  the  •said  build- 
-■  ing ;  that,  although  the  defendant  did  then  retain  and  employ  the 
plaintiff  to  be,  and  he  the  plaintiff  entered  into  the  employ  of  the  defendant, 
as,  and  then  became  and  was,  and  acted  as,  the  agent,  for  the  defendant 
for  the  purposes  aforesaid ;  and  although  the  plaintiff  did  then  and  there- 
after, at  all  times,  until  the  dismissal  thereinafter  mentioned,  duly  fulfil  the 
engagements  of  the  plaintiff,  as  such  agent,  and  duly  perform  the  purposes 
for  T)iaiich  he  was  so  appointed  as  aforesaid,  and  although,  on  a  certain  day 
after  makine  the  said  promise,  and  before  llie  said  dismissal,  to  wit,  on  the 
1st  day  of  January,  1842,  and  thence  until  and  after  the  time  of  the  said 
dismissal,  and  thence  until  the  commencement  of  this  suit,  (being  a  period 
of  more  than  a  week,  to  wit,  a  period  of  twenty  weeks,)  the  said  collection 
was,  and  the  said  exhibition  thereof  took  place  and  was,  in  London ;  and 
although  the  receipts  of  and  from  the  said  exhibition  were,  at  the  time  of  the 
dismissal  thereinafter  mentioned,  and  thence  for  a  period  of  more  than  a  week, 
to  wit,  to  the  commencement  of  the  suit,  sufficient,  and  much  more  than 
sufficient,  to  pay  the  plaintiff  his  salary ;  and  although  the  defendant,  during 
the  time  aforesaid,  was  able  to  pay  the  plaintiff  the  said  salary  from  the 

h«<'n  assigned.     The  principle  of  the  judgment  would,  however,  apply  '^  a  person  lei 
hito  possession  by  the  mortgagor  subsequently  to  the  mortgage. 

But  even  as  acainst  the  tenants  of  a  mortgagor,  or  as  against  persons  holding  propno 
jurt,  such  an  amdavit  as  that  upon  which  the  motion  in  the  principal  case  was  made 
would  appear  to  be  insufficient,  there  not  beine  necessarily  any  privity  between  the  dis- 
tinct ocrupiers  of  several  tenements,  which  the  claitnant  in  ejectment  may  choose  to 
ronko  the  subject  of  one  demise. 
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receipts  of  the  said  exhibition ;  and  although  the  plaintiff  ivas  at,  and  at  all 
times  after,  the  said  dismissal,  ready  and  willing,  and  then  offered  to  the 
defendant,  to  continue  in  the  said  employ,  and  to  be  and  act  as  such  agent 
as  aforesaid,  and  to  fulfil  the  engagements  of  the  plaintiff  as  such  agent  as 
aforesaid,  and  to  conduct  the  exhibition  of  the  said  collection  whilst  in 
London ;  of  all  which  the  defendant,  before  and  at  the  time  of  the  said 
dismissal,  and  at  all  times  had  notice.  Yet  the  defendant  did  not,  nor 
would,  continue  to  retain  and  employ  the  plaintiff  as  such  agent ;  but  then, 
to  wit,  on  the  1st  day  of  January,  1843,  dismissed  and  discharged  the 
plaintiff  from  so  being  such  agent,  and  then  and  thence  *at  all  times  r*o7g 
to  the  commencement  of  the  suit,  refused  to  allow  the  plaintiff  to  be  1- 
or  to  act  as  such  agent,  or  to  pay  the  plaintiff  the  said  salary  of  six  guineas 
by  the  week ;  and,  by  means  of  the  said  dismissal  and  discharge,  and  the 
said  breach  of  the  defendant's  said  promise,  the  plaintiff  hath  lost  the  salary, 
benefits,  profits,  and  advantages  which  he  would  otherwise  ahave  acquired 
and  derived  from  continuing  to  be  and  to  act  as  such  agent. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  that  after  the 
contract  and  promise,  and  before  any  breach  thereof,  to  wit,  on  the  30th 
day  of  Au^st,  1841,  the  said  contract  and  promise  were  mutually  rescinded 
by  the  plamtiff  and  the  defendant :  verification ;  thirdly,  firaud  and  covin : 
verification. 

The  replication  joined  issue  upon  the  first  plea,  and  took  issue  on  the 
recission  and  fraud  alleged. 

Shee,  Sent.,  in  the  early  part  of  the  term,  obtained  a  rule,  calling  upon 
the  plaintiff  to  show  cause,  why  the  contract  declared  upon  should  not 
forthwith  be  deposited  with  the  masters  of  the  court,  with  liberty  to  the 
defendant,  his  attorney  and  witnesses,  to  inspect  and  examine  the  same, — 
upon  an  ai&rmation  of  the  defendant,  stating  that  the  siG;nature,  which  alone 
he  had  been  allowed  to  inspect,  was  not  in  his  handwriting,  or  written  with 
his  permission  or  knowledge,  or  by  his  authority,  and  that  he  never  verbally, 
or  in  writing,  made  any  suoi  contract.  Although  such  applications  were  for- 
merly refused,  they  are  now  granted  at  chambers  almost  as  a  matter  of  course. 
The  learned  seijeant  referred  to  Jessell  v.  MUlengeny  1  Moo.  &  Sc.  605. 

Bompas^  Serjt.,  now  showed  cause,  upon  an  ailidavit  stating,  that  a  copy 
of  the  agreement  had  been  delivered  •by  the  plaintiff's  attorneys   r«o77 
to  the  defendant's  attorneys,  with  an  offer  of  an  inspection  of  the   '- 
ori^nal  in  the  hands  of  the  plaintiff's  attorney. 

The  court  never  takes  a  document  belonging  to  a  suitor  out  of  his  pos- 
session. Where  a  strong  case  of  forgery  is  stated,  the  court  goes  no  fur- 
ther than  to  allow  the  document  to  be  inspected  in  the  hands  of  the  party 
to  whom  it  belongs,  (a) 

(a)  In  actions  upon  instruments  under  seal,  and  in  cases  where  the  defence  rests  upon 
bonds  and  other  deeds,  and  in  cases  where  the  defendant  justifies  or  excuses  himself, 
uoder  an  instrument  under  seal,  the  party  is  bound  to  bring  the  instrument  into  court, 
and  to  produce  it  before  the  justices  there,  the  formula  being,  indifferently,  either  prqfert 
tf!  curiam  or  prcftrt  in  curia.  The  instrument  is  supposed  tooe  in  court  during  the  term 
in  which  the  prt^ert  is  made ;  and,  if  its  authenticity  be  denied,  it  ought  to  remain  there 
Dnii)  that  question  is  determined.  ^^  Note,  that  when  a  deed  is  denied  [dedit)  it  remains 
in  court,  because  it  must  be  tried,  and  it  shall  be  delivered  to  the  inquest  to  see  the  deed 
and  the  manner  in  which  it  is  made  {le  manier  deed  fait.)  But  when  the  deed  is  confessed, 
it  shall  be  redelivered  to  the  parties."  M.  38  H.  6,  fo.  13,  pi.  27.  And  see  Co.  Litt.  231  b\ 
Wfmwrl^i  caoj  5  Co.  Rep.  74.  It  is  said,  that  during  the  time  the  deed  remains  in  court 
therefore,  it  is  as  much  in  the  power  of  the  court  to  grant  oyer  of  n  deed  as  of  a  writ ; 
^^«ofi  V.  Gar$ide,  2  Lutw.   1644 ;  and  see  RobertM  v.  Arthur.  2  Salk.  497,  Com.  Dig. 

It  would,  therefore,  seem  that  with  respect  to  ditdt  of  which  profert  is  made,  the  party 

n2 
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Shee^  Sent.,  was  heard  in  support  of  his  rule. 
*2781  *TiNDAL,  C.  J.  This  rule  asks  for  too  much.  I  am  not  aware 
'  of  any  case  which  would  warrant  our  compelling  the  plaintiff*  to  de- 
posit the  contract  with  the  masters,  (a)  The  rule  may  be  made  absolute 
for  inspection  by  the  defendant  and  his  witnesses  in  the  usual  way,  upon 
payment  of  costs.  The  defendant  should,  however,  have  gone  to  a  judge 
at  chambers. 

Per  curiam;  Rule  absolute  accordingly.(fc) 

against  whom  a  deed  is  pleacled  would  have  a  right  to  examine  and  inspect  the  instrument 
during  the  time  it  was  supposed  to  be  in  court.  Yet  in  Chetvfind  v.  USat-neU,  1  B.  &  P.  271, 
this  court  refused  to  order  the  plaintiff,  in  an  action  on  a  bond,  to  allow  an  oflicer  of  the 
stamp  duties  to  inspect  it,  on  a  suggestion  that  it  was  forged.  In  that  case  there  had 
been  profert^  ^Y^^i  ^^^  &  pl^a  of  non  est  factum.  But  none  of  these  circumstances  appear 
to  have  been  noticed  by  the  counsel  or  by  the  court;  and  the  motion  was  treated  as  an 
attempt  to  make  the  plaintiff  produce,  out  of  Am  po$se»non,  that  which  tnisht  be  the  means 
of  convicting  him  of  a  capital  felony.  And  see  HUdyard  v.  Smithy  1  Bingh.  451,  J.  B. 
Moore,  586 ;  Srmth  v.  Winter,  3  M.  &  W.  309, 6  Dowl.  P.  C.  3S6 ;  Woolntr  v.  DevertauXj  3  Scott 
N.  R.  224,  9  Dowl.  P.  C.  672. 

(a)  An  order  was  afterwards  made  in  chancery  for  the  depositing  of  the  contract  with 
Mr.  Maugham,  the  Secretary  of  the  Law  Society. 

(6)  Samuel  Mucun  and  Muriel  Judea,  petunt  versus  Herbertum  filium  Herberti,  3001,  de 
catallis  de  debito  Israel:  per  quandam  cartatn;  et  producit  [sic]  duos  Christianos,  ei  duos 
Judeos,  paratos  ad  hoc  probandum,  sicut  curia  consideraverit.  Herbertus  dicit  quod  carta 
ilia  falsa  est,  &c.  Et  producit  sigillum  suum  eburneum,  et  plures  cartas,  sigillo  illo  sigil- 
latas,  tnm  de  abbnciis  quam  de  confirmacionibus  terrarum.  M.  10  Johann.  Abbrev.  Ptae. 
in  Dom.  Cap.  Westm.  asservat.  62  a.    As  to  this  work,  vide  antdi,  253,  (a)  355,  post. 


MOREDON  V.  WYERand FINLEY. 

In  an  action  against  A.  and  B.,  who  are  partners,  service  of  notice  of  declaration  by  de- 
livcrinff  a  notice  to  A.  at  the  place  of  business,  and  putting  into  his  hands  a  similai 
notice,  with  a  request  that  he  will  deliver  it  to  B..  is  not  a  good  service  as  against  B. 
Interlocutory  judgment  having  been  signed  against  both,  it  was  set  aside  as  against  B.| 
the  costs  of  the  application  to  be  costs  in  the  cause. 

Notice  of  declaration  in  an  action  for  goods  sold  and  delivered,  was 
served  personally  on  the  defendant  Wyer,  at  the  place  at  which  he,  and  the 
other  defendant,  Finley,  carried  on  business  as  pawnbrokers.  The  notice 
addressed  to  Finley  was  left  with  Wyer,  with  a  request  that  he  would  give 
it  to  Finley.  This  he  undertook  to  do ;  but  whether  he  had  done  so  or 
•07Q1  ^^^^  *^^  "^^  appear.  Interlocutory  judgment  having  been 
^'^J   signed, 

Halcombe^  Serjt.,  on  behalf  of  Finley,  moved  for  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  this  judgment  should  not  be  set  aside  as  to  him, 
with  costs.  He  referred  to  Archb.  Pract.  p.  141,  7th  ed.  A  rule  nisi 
having  been  granted, 

BompaSy  Serjt.,  now  showed  cause.  Service  at  the  place  where  the  joint 
business  was  carried  on,  is  sufficient.  Though  the  affidavit,  on  which  tl  e 
rule  was  obtained,  does  not  show  that  there  was  a  partnership  debt,  in  the 
absence  of  any  su^estion  to  the  contrary,  that  will  be  presumed  to  be  the 
•^se.  (a)  [TiNDAL,  C.  J.  Would  service  upon  a  clerk  or  a  servant  at  the 
place  of  business  have  been  sufficient.^]     It  is  submitted  that  it  would.  (6) 

(a)  Quart,  whether  one  partner  has  an  implied  authority  to  accept  process  for  another, 
even  in  respect  of  a  partnership  debt.  But  until  there  has  been  a  verdict  or  a  confession, 
it  does  not  appear  whether  any  debt  exists.  To  allow  one  defendant  to  accept  process 
for  hib  partners  on  the  ground  of  the  action  being  brouj^ht  for  a  partnership  debt,  is  to 
allow  one  partner  to  biiid  another  by  an  admission  of  the  existence  of  a  particular  part> 
ner«hip  flebt. 

(6)  Vide  Hoarse  v.  Robinson,  9  Dowl.  P.  C.  533. 
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Halcombey  Serjt.,  was  heard  in  support  of  the  rule. 
TiNDAL,  C.  J.  The  interlocutory  judgment  must  be  set  aside  as  regards 
Finley.     The  costs  of  this  application  may  be  costs  in  the  cause,  (a) 
Per  curiam  ;  Rule  absolute  accordingly. 

(a)  In  the,  not  unusual,  event  of  the  plaintiff's  succeeding  in  the  cause,  the  defendants 
would  have  to  pay  the  costs  incurred  by  Finley  in  resisting  irregular  proceedings,  and 
also  the  costs  incurred  by  the  plaintiff  in  attempting  to  hold  the  advantage  which  he  had 
improperly  gained. 


•SAYER  V.  HERBERT.  [' 

In  debt  on  judgment  for  the  costs  of  a  demurrer  in  an  action  in  B.  R.  upon  which  error 
was  brought,  the  court  refused  to  stay  the  proceedings  until  the  writ  of  error  should  be 
disposed  of^  but  ordered,  that  upon  the  defendant's  giving  the  plaintiff  judgment,  no 
execution  should  issue  until  the  errors  were  determined. 

Debt,  on  a  judgment  in  the  Queen's  Bench,  for  24/.  16«.,  the  costs  of  a 
demurrer,  in  an  action  in  which  Herbert  was  plaintiff,  and  Sayer  defendant. 

Mannings  Sent.,  upon  an  affidavit  stating  that  before  the  commencement 
of  this  action,  Herbert  had  brought  a  writ  of  error  upon  the  judgment, 
moYed  to  stay  the  proceedings  in  this  court  until  the  writ  of  error  should 
have  been  disposed  of.  The  writ  of  error  is  not  pleadable  either  in  abate- 
ment or  in  bar  of  the  action.  Christie  v.  Richardson^  3  T.  R.  78 ;  Benwell 
V.  Blackj  ib.  643 ;  Snook  v.  MaUock,  5  Ad.  &  Ell.  239,  6  N.  &  M.  783. 

A  rule  nisi  having  been  granted, 

BompaSy  Serjt.,  now  showed  cause.  The  court  wDl  not  prevent  the 
plaintiff,  who  has  no  security  bv  bail,  from  exercising  his  undoubted  right 
to  bring  an  action  upon  a  jud^ent  obtained  by  nim.  [Tindal,  C.  J. 
Though  we  can  suspend  the  issumg  of  execution  pending  the  writ  of  error, 
I  doubt  whether  we  have  the  power  of  staymg  the  proceedings.  J  The 
plaintiff  is  willing  to  stay  his  proceedings,  provided  the  defendant  will  give 
security  judica/um  solvere,  [Cresswell,  J.  To  require  that,  would  be,  in 
effect,  to  require  bail  in  error.  The  only  condition  we  could  impose  would 
be,  to  require  that  the  defendant  should  give  judmient,  with  a  stay  of  exe- 
cution. But  if  judgment  is  given,  how  are  you  both  off?]  With  that  the 
plaintiff  would  be  satisfied.  The  learned  serjeant  referred  to  Boies  v.  Lock- 
wood,  1  T.  R.  637. 

•JlfanniTig',  Sent. ,  in  support  of  the  rule.  The  plaintiff  is  not  entitled  r^ogi 
to  the  terms  which  he  now  seeks  to  obtain.  In  the  present  state  of  the  ■- 
law,  if  there  is  no  substantial  ground  of  error,  the  plaintiff  will  be  at  liberty  to 
issue  execution,  and  this  action  is  unnecessary  and  vexatious.  If  any  sub- 
stantial ground  of  error  exists,  it  is  unreasonable  that  the  plaintiff,  instead 
of  waiting  until  the  errors  are  disposed  of,  should  require  a  second  judg- 
ment to  be  recorded  against  the  defendant. 

Per  curiam : — The  proper  course  will  be,  for  the  defendant  to  give  the 
plaintiff  judgment  in  this  action,  with  a  stay  of  proceedings  until  the  errors 
aie  letermined.  Rule  absolute  accordingly.(a) 

(a)  And  see  WatU  v.  Rogei't,  2  W.  Bla.  780. 
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The  judges  who  sat  in  banco  in  this  vacation  were, 

TiNDAL,  C.  J.  COLTIKAK,  J. 

Maule,  J.  Erskine,  J. 


DOE  dem.  BACON  and  Another  v.  Dame  ISABELLA  ANN 
BRYDGES. 

In  ejectment  for  lands  in  Kent,  the  plaintiff's  case  depended  upon  showinff  that  the  lands 
io  question  had  been  disga veiled  by  a  private  act,  which  was  alleged  to  have  been 
passed  in  the  2  &  3  Edw.  6.  The  act.  after  proper  search,  could  not  be  found.  As 
secondary  evidence  of  its  contents,  there  was  produced  an  office-copy  of  a  special  ver- 
dict returned  upon  the  trial  of  a  feigned  issue  in  Hil.  13  Ik  14  Car.  2,  wherein  the  jury 
found  that  at  a  parliament,  &c.,  holden,  &c.,  it  was  enacted,  &c.,  in  these  words  follow- 
ing, te  wit,  &c. ;  the  act  was  then  set  out,  whereby  certain  lands  in  Kent,  including 
some  held  by  one  W.  T.,  were  disga  veiled.  There  was  evidence  to  identify  .the  lands 
in  question  with  those  held  by  a  person  of  that  name  at  the  time  the  act  was  stated  to 
have  passed. 

Heldy  that  the  special  verdict,  being  re$  inter  aliot  acta,  was  not  admissible  per  sr,  and  that 
it  was  not  receivable  as  containing  an  authenticated  copy  of  the  act,  inasmuch  as  it 
was  strictly  the  finding  of  a  matter  of  fact,  not  professing  to  set  forth  a  copy  of  the  act 
according  to  its  tenor,  nor  stating  the  title  of  the  act,  so  as  to  identify  it  with  the  lost  act. 

In  order  to  show  that  the  act  in  question  had  been  passed,  a  calendar  was  put  in,  purport- 
ing to  contain  sixty  titles  of  acts  passed  in  the  2  &  3  £>iw.  6,  of  which  that  which  was 
numbered  40,  purported  to  be  "  An  act  for  disgavelling  lands  in  Kent.''  It  was  proved 
to  be  the  practice  to  enter  upon  this  calendar,  acts  of  parliament  with  their  respective 
numbers,  ns  soon  as  they  received  the  royal  assent.  The  earlier  part  of  this  calendar 
was  made  In  1640. 

QiMsrc,  whether  this  calendar  was  admissible. 

EjECTMEidrT,  for  certain  lands  in  Midley,  (part  of  Romney  Marsh,)  in 
the  county  of  Kent,  laying  the  demise  from  parties  claiming  title  under  a 
^goq-i  convvyance  *from  the  heir  of  the  surviving  trustee  oi  the  mortgagee 
■I   of  Sb  Samuel  Egerton  Brydges.(a) 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  the  county 
of  Kent,  it  appeared  that  the  lessors  of  the  plaintiff  claimed  under  a  con- 
veyance by  the  representative  of  the  surviving  mortgagee  of  Sir  Samuel 
Egerton  Brydges ;  and  that  the  defendant,  who  was  the  widow  of  Sir  John 
William  HeadBrydges,  the  brother  of  the  mortgagor,  defended  for  a  moiety 
of  the  lands,  claiming  under  the  will  of  her  hu^and. 

The  principal  question  in  the  case  was,  whether  the  lands  in  question 

(a)  Vide  post,  p.  301. 
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had  been  diseavelled.  The  earliest  document  in  point  of  date  put  in.  evi- 
dence on  behalf  of  the  plaintiff,  was  a  fine  of  Hilary  term,  37  Hen.  8, 
between  "  William  Twysden,"  plaintiff,  and  Richard  Scot,  Gent,  and  Mai> 
his  wife,  deforciants,  of  300  acres  of  fresh  marsh,  and  200  acres  of  salt 
marsh,  in  Mydley,  Brokeland,  and  Ivechurch,  Kent. 

It  was  then  proposed  to  ^ow  that  in  the  2d  and  3d  Edw.  6,  a  private 
act  was  passed,  by  which  all  die  manors,  lands,  tenements,  &c.  of  ^'  Wil- 
liam Twisenden"  {inter  alios)  were  disgavelled. 

The  act  itself  was  not  produced ;  and  in  order  to  render  secondary  evi- 
dence admissible,  it  was  proved  •that  a  fruidess  search  had  been  rmoQA 
made  among  the  parliamentary  rolls  in  the  enrolment  oiEce,  the  rolls  ^ 
of  original  acts  in  the  parliament  office,  and  the  records  in  the  House  of 
Lords,  and  in  the  Rolls  Chapel.  A  ^document  was  then  produced  by  a 
clerk  of  the  House  of  Lords,  headed  "Long  Calendar,  of  Acts  passed 
from  12  H.  7,  to  33  G.  2,"  the  earlier  part  of  which  appeared  to  have  been 
compiled  in  the  year  1640.  It  also  appeared  that  m  the  office,  another 
calendar  was  kept,  called  the  Short  Calendar ;  and  it  was  shown  that  the 
practice  had  been  to  enter  upon  the  Long  Calendar  such  acts  as  were 
passed,  numbered  in  succession,  as  soon  as  they  received  the  royal  assent, 
but  not  before.  The  Long  Calendar  was  objected  to  on  the  part  of  the 
defendant,  upon  the  ground  that  it  did  not  appear  by  what  authority  it  had 
been  compiled ;  and  that  the  entries  therein  were  not  contemporaneous  with 
the  passing  of  the  statutes.  The  document  was  however  admitted.  It 
appeared  m>m  it  that  in  the  2  &  3  Edw.  6,  sixty  acts  were  passed ;  and  it 
contained  the  title  of  an  act  "  for  disgavelling  lands  in  Kent ;"  which  act 
was  numbered  40.  The  roll  of  that  session  contained  only  fifty-four  acts ; 
and  No.  40  was  not  among  them,  though  Nos.  39  and  41  were.  It  was 
further  proved,  that  in  the  journals  of  the  House  of  Commons  of  Ae  sei^ 
sion  2  t  3  Edw.  6,  were  die  following  entries ;  "  21st  Feb.  1548.  A  bill 
for  gavelkind  lands  in  Kent ;"  "  253i  Feb.  Bill  for  gavelkind ;"  which 
last  entry  was  repeated  under  the  date  of  the  26th,  with  the  letter  J.  in  the 
margin,  which  was  said  to  denote  the  third  reading  of  the  bill. 

It  was  then  proposed  to  put  in  some  extracts  from  the  printed  journals 
of  the  House  of  Lords,  of  the  session  in  question ;  but  this  evidence  was 
objected  to  on  the  part  of  the  defendant,  and  rejected  b^  his  lordship,  as  it 
appeared  that  the  or^na/ journals  of  that  time  were  m  manuscript,  and 
mat  such  journals  were  in  ^existence,  (or  at  least  were  not  shown  not  ■-•oog 
to  be  so,)  and  also  that  the  inquiry  after  them  had  not  been  made  of  ^ 
the  officer  having  char^  of  them,  who  was  not  called. 

Hie  secondary  evidence  tendered  of  the  act  in  question  was,  first,  an 
examined  copy  of  a  record  in  a  cause  of  Wiseman  v.  Co^/o?i,(a)  in  Hilar 
term,  13  &  14  Car.  2,  which  was  kept  among  the  records  of  the  Court  o. 
King's  Bench,  under  the  charge  and  superintendence  of  the  master  of  the 
Rolk,  by  authority  of  the  act  of  the  1  &  2  Vict.,  c.  94.  This  record  cor 
tained  a  special  verdict,  finding  that  in  the  2  Edw.  6,  an  act  was  passed^ 
(which  was  set  out  in  hoc  verha^)  for  the  purpose  of  disgavelling  the  lands 
of  several  parties,  including  "  William  Twisenden ;"  but  no  judgment  (6) 
was  set  fordi  upon  this  record.(c) 

(a)  Reported  1  Lev.  79,  Hardr.  325;  SirT.  Raym.  99,  76;  1  Keb.  288,  372,  492,  905; 
1  8id.  77,  135. 

(6i  As  to  judgment  in  cases  of  feigned  issues,  vide  Snook  y.  MaUoek^  antd,  280. 

(c)  Which  contained  as  follows,  the  original  being  in  Latin,  except  the  recital  of  the 
rfisffaveliing  act,  which  was  in  English.     ^*  Roll,  470. 

"Pleas,  before  oar  lord  the  king  at  Westminster,  of  the  term  of  St.  HUary,  in  the  thiv- 
VOL.  VI  20 
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•2861       *^  ^^  P^  ^^  ^^  defendant  it  was  objected,  that  this  record 

•■  was  not  admissible  against  her,  being  res  inier  alios  acta  ;  and  also 

me%cy^^  that  it  was  incomplete,  as  it  ^contained  no  judgment,  but  only  the 

^'J  finding  of  the  juiy.     1  Stark.  Ev.  298,  2d  ed. 

teenth  and  foarteenth  years  of  the  reign  of  our  Lord  Charles  the  Second,  by  the  grae« 
of  God  of  England,  Scotland,  France,  and  Ireland,  king,  defender  of  the  faith,  He. 

Witness,  Robert  Foster. 
Robert  Rolle. 

"As  yet  of  the  term  of  St.  Hilary.    Witness,  R.  Foster. 

"  Kent  (to  wit :)  Be  it  remembered,  that,  on  Thursday  next  aAer  the  octave  of  St  Hilary 
in  this  same  term,  before  the  lord  the  king  at  Westminster,  came  Ralph  Wiseman, 
gentleman,  by  William  Livesay,  his  attorney,  and  brought  here  into  the  court  of  the  said 
lord  the  king,  then  here,  his  certain  bill  against  John  Cotton,  knight  and  baronet,  in 
the  custody  of  the  marshal,  &c.,  of  a  plea  of  trespass  upon  the  case ;  and  there  are  pledges 
of  prosecution,  to  wit,  John  T^oe  and  Richard  Roe. 

Which  bill  followeth  in  these  words :  to  wit,  Kent,  to  wit,  Ralph  Wiseman,  gentleman, 
complains  of  John  Cotton,  knight  and  baronet,  being  in  the  custody  of  the  marshal,  &c., 
for  this,  to  wit;  that  whereas,  on  the  first  day  of  June,  in  the  13th  year  of  the  reign  of  the 
Lord  Charles  the  Second,  now  King  of  England,  &c.  at  Farningham  in  the  county  afore- 
said, a  certain  discourse  was  had  and  moved  between  the  said  Ralph  and  John,  of  and 
concerning  the  manor  of  Farningham,  in  the  county  of  Kent,  and  of  and  concerning 
divers  lands  and  tenements  in  Farningham  and  elsewhere,  in  the  county  of  Kent,  devised 
to  the  said  John  by  Anthony  Roper,  knight,  then  deceased,  as  the  said  John  then  asserted  : 
and  thereupon  the  said  Ralph  affirmed  that  the  said  manor  of  Farningham,  and  the  said 
lands  in  Farningham  and  elsewhere,  in  the  said  county  of  Kent,  whereof  the  said  An- 
thony Roper  died  seised,  at  the  time  of  the  death  of  the  said  Anthony  Roper  were  not 
devisable  by  the  custom  of  Kent :  upon  which  the  said  John,  afterwards,  to  wit,  on  the 
said  1st  day  of  June  in  the  thirteenth  year  aforesaid,  at  Farningham  aforesaid,  in  con- 
sideration that  the  said  Ralph,  at  the  special  instance  and  request  of  the  said  John,  had 
paid  to  the  same  John  12d.  of  lawful  money  of  England,  undertook  and  to  the  same 
Kalph  then  and  there  faithfully  promised,  that  if  the  said  manor  of  Farningham,  and  the 
lands  in  Farningham  and  elsewhere,  in  the  county  of  Kent,  whereof  the  said  Anthony 
Roper  died  seised..at  the  time  of  the  death  of  the  said  Anthony  Roper,  were  not  devisable 
by  the  custom  of*  Kent,  then  he  the  said  John,  40s.  of  lawful  money  of  England  to  the 
same  Ralph,  when  he  thereto  afterwards  should  be  requested,  well  and  faithfully  would 
pay  and  content ;  and  the  same  Ralph  in  fact  saith,  that,  although  the  said  manor  of  Far- 
ningham, and  lands  in  Farningham  and  elsewhere,  in  the  county  of  Kent,  whereof  the 
said  Anthony  Roper  died  seised,  at  the  time  of  the  death  of  the  said  Anthony  were  not 
devisable  by  the  custom  of  Kent  aforesaid;  nevertheless  the  said  John,  his  promise  and 
undertaking  aforesaid  not  regardinie,  but  contriving  and  fraudulently  intending  the  said 
Ralph  in  this  behalf  craftily  and  subtilly  to  deceive  and  defraud,  the  said  40«.  to  the  said 
Ralph  hath  not  yet  paid,*  although  to  do  this  the  said  John  by  the  aforesaid  Ralph  after- 
waros,  to  wit,  on  the  1st  day  of  August,  in  the  thirteenth  year  aforesaid,  at  Farninsham 
aforesaid,  was  requested ;  but  he  to  pay  him  hath  hitherto  wholly  refused  and  still  refuses; 
whereby  the  same  Ralph  saith  that  he  is  injured,  and  hath  damage  to  the  value  of  5/., 
and  thereof  he  brinss  suit,  &c. 

*'  And  the  said  John,  by  John  Hawkins,  his  attorney,  comes  and  defends  the  force  and 
injury,  when,  &c.,  and  saith  that  the  said  Ralph,  his  action  aforesaid  thereof  against  him, 
ought  not  to  have  or  maintain;  because  he  saith  tliat  the  said  manor  of  Farningham  and 
lands  in  Farningham  and  elsewhere,  in  the  county  of  Kent,  whereof  the  said  Anthony 
Roper  died  seised,  at  the  time  of  the  death  of  the  said  Anthony  were  devisable  by  the 
custom  of  Kent;  and  this  he  is  ready  to  verify,  wherefore  he  prays  iudgment  if  the  rvid 
Ralph,  his  aforesaid  action  thereof  against  him  ought  to  have  or  maintain,  &o. 

"And  the  said  Ralph  saith,  that  he  by  any  thing  by  the  said  John  above  in  pleadm^ 
alleged,  from  having  his  action  aforesaid  thereof  against  him  ought  not  to  be  precluded, 
because  he  saith  that  the  manor  of  Farningham,  and  lands  in  Farningham  and  elsewhere 
in  the  county  of  Kent,  whereof  the  said  Anthony  Roper  died  seised,  at  the  time  of  the 
death  of  the  said  Anthony  were  not  devisable  by  the  custom  of  Kent,  as  the  same  Ralph 
by  his  declaration  aforesaid  above  hath  alleged;  and  this  he  prays  may  be  inquired  of  by 
the  country.    And  the  said  John  thereof  likewise,  &c. 

Therefore,  let  come  thereon  a  jury  before  the  lord  the  king,  at  Westminster,  on  Wed 
nesday  next  after  eighteen  days  of  Easter,  and  who  neither,  &c. ;  and  to  recognise,  &c, 
because  as  well,  &c. ;  the  same  day  is  given  to  the  parties  aforesaid,  there,  &c.  At  which 
day,  before  the  lord  the  king  at  Westminster,  came  the  parties  aforesaid  by  tbeir  attor- 
neys aforesaid ;  and  the  sheriff  returned  the  writ  aforesaid,  in  all  things  served  and  exe« 
cuted,  together  with  the  panel  of  the  names  of  the  jurors  of  whom  none,  &c.  Therefore 
it  was  commanded  to  the  sheriff  that  he  should  distrain  the  jurors  aforesaid,  by  all  their 
lands,  &c. ;  and  that  of  the  issues,  &c.,  so  that  he  should  have  their  bodies  before  the  lord 
the  king  at  Westminster  on  Tuesday  next  after  five  weeks  of  Easter,  to  make  •  jniy 
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On  the  part  of  the  plaiatifT  it  was  urged,  that  the  •record  was  i-^oqq 
admissible  as  such,  or  at  least  that  it  was  so  as  containing  a  copy  of  ^  "^ 
the  lost  act,  which  was  free  from  suspicion,  and  authenticated  by  the  verdict 
of  a  juiy ;  •and  Freeman  v.  PhUlippSy  4  M.  &  S.  486 ;  and  Bullen  v.  r»or>Q 
Michel^  2  Pri.  399,  4  Dow,  297,  were  relied  upon.  L  ^^ 

aforesaid  between  the  parties  aforesaid,  of  the  plea  aforesaid.    The  same  day  is  given  to 
the  parties  aforesaid,  there,  &c. 

^  At  which  day.  before  the  lord  the  king  at  Westminster,  came  the  parties  aforesaid  by 
their  attorneys  aforesaid.  And  the  jarors  of  that  jury  being  called  likewise  came,  who  to 
speak  the  truth  of  the  premises  having  been  elected,  tried,  and  sworn,  say  upon  their  oath, 
that  in  the  parliament  of  Lord  Edward  the  Sixth,  late  King  of  England,  at  Westminster, 
in  the  counry  of  Middlesex,  on  the  4th  day  of  November,  in  the  second  year  of  his  reign, 
held  and  published  by  prorogation,  it  is  (amongst  other  things)  enacted,  ordained,  and 
established  by  the  authority  of  the  same  parliament,  in  these  words  following;  that  is  to 
say,  *•  The  King  our  Soverei^ne  Lord,  for  diverse  consideracions,  his  Majestie  mooveing, 
by  the  authoritie  of  this  his  High  Court  of  Parliament,  enacteth,  ordaineth,  and  establish- 
eth,  that  as  well  all  the  lordshipps,  mannors,  lands,  tenements,  woods,  pastures,  rents, 
services,  revercons,  remainders,  advowsons,  and  all  other  hereditaments  sett,  lying,  and 
being  within  the  county  of  Kent,  of  the  which  Sir  Thomas  Cheyney,  Knight  of  the  Most 
Honorable  Order  of  the  Garter;  Sir  Anthony  Santleger,  Knight  of  the  Order;  Sir  Robert 
Southwell,  Knight ;  Sir  John  Baker,  Knisht,  Chancellor  of  the  Tenthes ;  Sir  Edward 
Wootton,  Knight ;  Sir  Roger  Chomeley,  Knight,  Chiefe  Baron  of  the  King's  Majesties 
Exchequer ;  Sir  Thomas  Moyle,  Knight ;  Sir  John  Gate,  Knisht ;  Sir  James  HaleSjiLnight, 
Serjeant-at-law;  Sir  Walter  Hendle,  Knight;  Sir  George  Harper,  Knisht;  Sir  Edmund 
Walsingehame,  Knight;  Sir  Henry  Isley,'Knight ;  Sir  John  Guy Iford,  Knight ;  Sir  Hum- 
frey  Style^  Knight ;  Sir  George  Blage,  Knight;  Sir  Thomas  Kempe,  Knight;  Sir  Martin 
Bowes,  Knight;  William  Roper,  Esquire;  Thomas  Culpepper,  of  Begebury,  Esquire; 
Thomas  Wilford,  Thomas  Harlackenden,  Reynold  Pakham,  John  Culpepper  of  Aylesford, 
William  Twisenden,  Thomas  Darrell  of  Scotney,  Robert  Rudston,  Ihomas  Roberts, 
Herbert  Finch,  William  Culpepper,  Stephen  Darrell,  Richard  Covert,  John  Mayne, 
Thomas  Watton,  John  Tuston,  X(>^fer  Blower,  Walter  Mayne,  Thomas  Harman,  Thomas 
White,  Thomas  Lovelace,  Esquires;  Thomas  Hendle,  Gent.;  Thomas  Culpepper,  Gent., 
Sonne  and  heire  apparent  of  the  said  John  Culpepper,  Peter  Hayman,  and  Thomas  Ar- 
gall,  Gent. ;  or  any  of  them,  is  or  be  seised  to  his  or  theire  use  or  uses  in  fee-simple  or  in 
lee  tayle,  the  which  bee  nowe  of  the  tenure  or  nature  of  gavill  kynde,and  heretofore  have 
beene  departed,  or  bee  departable,  betweene  heires  males  by  the  custome  of  gavilkind, 
shall  from  henceforth  bee  clearly  changed  from  the  said  custome  and  nature  of  gavelkind, 
and  in  noewise  hereafter  be  departed  or  departible  by  the  said  custome,  tenure,  and  na- 
ture of  gavelkind' betweene  heires  males;  but  shall  from  henceforth  be,  to  all  intents, 
constmcones,  and  purposes  as  landes  att  the  comon  lawe  of  this  realme,  and  in  such 
manner  and  forme  as  if  the  said  lordshipps,  mannors^  lands,  tenements,  and  other  heredi- 
tamenta  had  never  beene  of  the  said  nature  of  gavilkind ;  any  usage  or  custome  in  the 
said  county  of  Kent,  heretofore  had,  accepted,  or  used  to  the  contrary  notwithstanding: 
savinge  always  and  reserving  to  all  and  every  son  and  sons,  and  bodyes  politique  and 
corporate,  and  to  theire  heires,  assignes,  and  successors,  and  to  every  of  them,  other  than 
the  said  Sir  Thomas  Cheyney,  Knight,  &c.,  &c.,  (setting  out  the  former  names,  including 
that  of  William  Twisenden,)  or  any  of  them,  and  to  every  of  them,  against  any  other  of 
them,  all  such  right,  title,  interest,  use,  possession,  reversion,  remainder,  increase,  con- 
dicons,  leases,  fees,  offices,  renu,  annuities,  commons,  and  all  other  comodities  and 
hereditaments  whatsoever  they  or  any  of  them  might,  could,  or  ought  to,  have  had,  be- 
fore the  makinge  of  this  act,  or  to  or  in  any  of  the  said  lordshipps,  mannors,  landes, 
tenements,  woods,  pastures,  rents,  services,  remainders,  advowsons,  and  other  the  pre- 
misses, as  if  this  present  act  had  never  beene  had  or  made.'  As  by  the  act  aforesaid, 
amongst  other  things,  appeareth.  And  the  jurors  aforesaid  further  upon  their  oath  say, 
that  the  said  Henry  Issloy,  in  the  aforesaid  act  of  parliament  named,  at  the  time  of  the 
enactment  of  the  act  of  parliament  aforesaid,  was  seised,  in  his  demesne  as  of  fee-simple, 
of  the  aforesaid  manor  of  Farningham  and  other  lands  in  the  declaration  aforesaid  men- 
tioned ;  and  that  the  aforesaid  manor  and  tenements,  at  the  time  of  the  enactment  of  the 
aforesaid  act  of  parliament,  were  of  the  nature  and  tenure  of  gavilkind,  and  were,  before, 
departed  and  departible  between  the  heirs  male  by  the  custom  of  gavelkind;  and  tliat  all 
lands  in  the  county  of  Kent  of  the  nature  of  gavelkind  were  devisable  by  custom:  and 
the  jurors  aforesaid  further  upon  their  oath  say,  that  the  manor  of  Farningham  and  other 
the  lands  and  tenements  in  the  declaration  aforesaid  mentioned,  afterwards,  by  mesne 
conveyances,  came  to  the  aforesaid  Anthony  Roper,  Knight,  in  the  declaration  aforesaid 
named,  and  that  the  said  Anthony  Roper,  Knight,  was  seised  of  the  said  manor  and  lands 
in  the  declaration  aforesaid  mentioned,  in  his  demesne  as  of  fee-simple ;  and  that  the 
said  Anthony  Roper,  Knight,  afterwards,  to  wit,  the  20th  day  of  January,  in  the  seven- 
teenth year  of  the  reign  of  Lord  Charles  the  First,  late  King  of  England,  &c.,  at  Farning- 
ham aforesaid,  of  such  estate  in  the  aforesaid  manor  and  lands  in  the  declaration  aforesaul 


289       Doe  d.  Bacon  v.  Lady  Brydges. 

The  record  in  question  was  admitted  by  his  lordship. 
•2901  *^^  behalf  of  the  plaintiff  it  was  next  proposed  to  put  in  evidence 
■I  a  document,  purporting  to  be  a  copy  of  the  same  act,  which  came 
.  finom  the  custody  of  a  Mr.  Milner,  the  proprietor  of  an  estate  called  Preston 
Hall,  in  the  county  of  Kent,  and  lord  of  die  manor  of  Preston,  in  the  same 
county.  This  document,  which  was  proved  to  be  in  the  handwriting  of 
the  time  of  Queen  Elizabeth  or  King  James  I.,  was  found  among  the  muni- 
ments of  title  in  the  possession  of  Mr.  Milner,  in  whose  family  the  manor 
of  Preston  had  been  tor  about  a  century.  For  the  purpose  of  connecting 
*291 1  ^™^  ^^  ^^  lands  ^mentioned  in  this  copy  of  the  act,  with  those  held 
■'  by  the  Milner  family,  the  counsel  for  the  plaintiff  put  in  an  indenture, 
dated  the  5th  of  November,  3  &  4  Phil.  &  Ma.,  purporting  to  be  a  confirma- 
tion of  the  estate  of  Thomas  Culpepper,  (suggested  to  be  the  person  men- 
tioned in  the  copy  of  the  act,  as  the  son  and  heur  of  John  Culpepper  of  Ayles- 
ford,)  by  Sir  Thomas  Pope,  therein  described  as  lord  of  the  manor  of 
Dytton,  Brampton,  and  Syfflaton  ;  and  also  the  court-rolls  of  the  manor  of 
Preston,  from  which  it  appeared  that  one  Thomas  Culpepper,  or  Coldpepper, 
was  lord  of  that  manor  m  1684. 

On  the  part  of  the  defendant,  this  copy  of  the  act  was  objected  to,  on  the 
ground  that  there  was  no  evidence  to  connect  the  manor  of  Preston  with 
any  of  the  lands  mentioned  in  the  dis^velling  act. 

His  lordship,  however,  being  of  opinion  that  there  was  some  evidence 
upon  the  subject,  admitted  the  copy,  which  was  in  the  same  terms  as  that 
set  out  in  the  record  in  Wiseman  v.  Cotton, 

Another  copy  of  the  act  was  then  tendered  on  behalf  of  the  plaintiff, 
which  was  produced  firom  among  the  muniments  of  title  of  Sir  Edward 
Filmer,  the  lord  of  the  manor  of  Tremworth,  in  the  county  of  Kent.  For 
the  purpose  of  connecting  this  manor  with  the  lands  disgavelled  by  the  act 
in  question,  an  inquisUio  post  mortem  of  Reginald  Kemp  was  produced, 
dated  the  dOth  October,  10  Jac.  1,  which  stated  Reginald  to  have  been  the 
son  of  Sir  Thomas  Kemp  (one  of  the  names*in  the  act ;)  and  that  he,  at  the 
time  of  his  death,  was  seised,  in  his  demesne  as  of  fee,  of  the  manor  of 
Tremworth;  which  manor  was  proved  to  have  been  in  the  Filmer  family 

mentioned,  at  aforesaid,  died  seised.  And  if  upon  the  whole  matter  aforesaid,  by  the 
jurors  aforesaid,  in  form  aforesaid  found,  it  shall  appear  to  the  court  of  the  lord  the 
king  here  before  the  king  himself  that  the  aforesaid  of  Farningham  and  lands  in  Far- 
ningham,  and  elsewhere  in  the  county  of  Kent,  whereof  the  said  Anthony  Roper,  Knight, 
died  seised,  at  the  time  of  the  death  of  the  said  Anthony,  were  not  devisable  by  the  cus- 
tom of  Kent,  then  the  same  jurors  say  upon  their  oath  aforesaid,  that  the  aforesaid  manor 
of  Farningham  and  lands  m  Farningham  and  elsewhere  in  the  county  of  Kent,  in  the 
declaration  aforesaid  mentioned,  whereof  the  said  Anthony  Roper,  Knight,  died  seised, 
at  the  time  of  the  death  of  the  said  Anthony,  were  not  devisable  by  the  custom  of  Kent, 
as  the  said  Ralph  above  against  the  said  John  Cotton  hath  declared:  and  they  assess  the 
damages  of  the  same  Ralph,  on  occasion  of  the  premises  in  the  declaration  aforesaid 
mentioned,  beyond  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended, 
at  40t.;  and  for  those  costs  and  charges  at  40«.  And  if  upon  the  whole  matter  aforesaid, 
by  the  jurors  aforesaid,  in  form  aforesaid,  found,  it  shall  appear  to  the  court  here  before 
the  king  himself  that  the  manor  of  Farnineham  and  lands  in  Farningham  and  elsewhere 
in  the  county  of  Kent,  in  the  declaration  aforesaid  mentioned,  whereof  the  said  Anthony 
Roper  died  seised,  at  the  time  of  the  death  of  the  said  Anthony,  were  devisable  by  the  custom 
of  Kent,  then  the  same  jurors  say  upon  their  oath  aforesaid,  that  the  aforesaid  manor  of 
Farningham  and  lands  in  Farningham  and  elsewhere  in  the  county  of  Kent,  in  the  declara- 
tion aforesaid  mentioned,  whereof  the  said  Anthony  Roper  died  seised,  at  the  time  of  the 
death  of  the  said  Anthony,  uwc  devisable  by  the  custom  of  Kent,  as  the  said  John  Cettoi 
above  in  pleading  hath  alleged.  And  because  the  court  of  the  lord  the  king  here,  of 
rendering  their  judgment  of  and  upon  the  premises,  is  not  as  yet  advised,  a  day  thereon 
is  given  to  the  parties  aforesaid  to  appear  before  the  lord  the  king  at  Westminster  unto 
the  ....  day  next  aAer  ...  to  hear  their  judgment  thereof;  because  the  court  here 
.tbareof  is  not,  &c." 
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from  the  year  1648.  This  copy  of  the  act  purported  to  have  been  examined 
with  the  original,  at  the  oflSce  of  Mr.  Scobell,  by  Henry  Smith,  clerk  in 
parliament ;  and  it  was  proved  that  the  handwriting  of  the  document  was 
m  the  character  of  the  time  of  the  Commonwealth. 

•This  document  was  objected  to  upon  the  same  ground  as  that   r#2g9 
uri^d  against  the  Preston  Hall  copy.     It  was  admitted  by  his  lord-   ^ 
ship,  and  was  in  the  same  terms  as  the  act  set  out  in  the  record  of  Wise' 
man  v.  Cotton,  • 

On  the  part  of  the  plaintiff,  a  book  was  also  tendered,  containing  a  simi- 
lar copy  of  the  act.  This  book  came  from  the  custody  of  a  party,  who 
stated  that  it  had  been  given  to  him  in  1829  by  a  person  who  did  not  ap- 
pear to  be  in  any  way  coimected  with  the  Twysden  family :  but  it  contained 
several  entries  in  the  handwriting  of  a  Sir  Ro^er  Twysden  (who  was  sug- 
gested to  be  the  great  grandson  of  the  William  Twisden  or  Twisenden 
mentioned  in  the  act.^  His  lordship,  however,  having  expressed  some 
doubt  as  to  the  admissibility  of  this  book,  it  was  withdrawn. 

A  considerable  body  of  documentary  evidence  was  then  adduced  on  the 
part  of  the  plaintiff,  for  the  purpose  of  identifying  the  property  affected  by 
the  disgavelling  act  as  belonging  to  William  Twisden  or  Twisenden,  with 
the  premises,  the  possession  of  which,  the  present  action  was  brought  to 
recover.  Many  portions  of  this  evidence  were  objected  to  at  the  trial ;  and 
several  of  the  objections  were  renewed  in  the  course  of  the  subsequent  ap- 
pUcation  for  a  new  trial ;  but  as  the  judgment  of  the  court  proceeded  solely 
upon  the  question  as  to  the  admissibility  of  the  secondary  evidence  of  the 
disgavelling  act,  it  appeared  to  be  unnecessary  to  set  out  more  of  the  evi- 
dence than  is  above  stated.  Lord  Denman,  C.  J.,  told  the  jury  that  the 
main  questions  for  them  to  decide  were,  first,  whether  the  aUeged  disgavel- 
ling act,  of  the  2  &  3  Edw.  6,  had,  in  fact,  passed ;  and  secondly,  whether 
die  lands  in  question  were  part  of  the  lands  affected  thereby. 

The  jury  returned  a  vermct  for  the  plaintiff. 

Bompasy  Serjt.,  in  last  Easter  term  obtained  a  rule  nisi  for  a  new  trial, 
upon  the  grounds  of  misdirection,  •that  evidence  had  been  improp-   r^oag 
erly  received  (especially  as  regarded  the  disgavelling  act,)  and  that  ^ 
the  verdict  was  against  the  evidence,  (a) 

Sir  T.  Wilde  and  Channelly  Serjts.,  (with  whom  was  Peacock^)  in  Trinity 
term  (ft)  showed  cause. 

First,  as  to  the  evidence  of  the  disgavelling  act  having  passed.  The 
calendar  produced  was  sufficient  for  that  purpose.  The  objection  against 
it  was,  that  it  appeared  to  have  been  compiled  in  the  time  of  Charles  I.,  and 
not  at  the  time  when  the  act  in  question  was  passed  ;  but  that  is  no  valid 
objection.  The  list  of  the  rolls  was  made  for  me  convenience  of  reference ; 
and  it  must  be  assumed,  from  its  adoption  and  use,  that  it  was  made  by  the 
authority  of  the  House  of  Lords,  and  that  the  party  entrusted  with  the  task 
of  preparing  it,  performed  his  duty  properly.  Whether  it  was  copied  from 
a  previous  book,  or  was  made  by  a  party  upon  examination  of  the  roUs, 
cannot  now  be  ascertained ;  but,  either  way,  its  correctness  sufficiently  ap- 
pears from  its  general  conformity  with  the  existing  rolls.  This  is  not  like 
the  case  of  a  deed,  which  parties  must  preserve  at  their  own  peril.  The 
document  in  question  was  intended  for  the  public  use,  and  the  present 

(a)  The  arguments  are  only  reported  upon  the  questions  whether  the  dis^avellinff  act 
of  2  &  3  Edw.  6,  had  passed,  and  as  to  the  admissibility  of  the  secondary  evidence  of  that 
act.    Vide  supriL,  p.  292. 

(I,  June  5th  and  10th. 
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parties  had  no  control  over  it.  [Maule,  J.  You  put  it  as  one  of  that  claw 
of  ciises  where  entries  made  by  a  deceased  person,  in  the  course  of  his  bu- 
siness, are  receivable.]  Exacdy  so.  And  it  was  not  offered  as  evidence 
for  the  jury,  but  for  the  judge,  in  order  that  he  might  ascertain  whether 
secondary  evidence  of  the  act  was  admissible.  [Maule,  J.  It  would  be 
•2941   ^^^dence,  not  only  to  the  judge  •for  that  purpose,  but  al^  to  the 

■'  jury,  as  to  the  existence,  and  the  subject,  of  the  lost  act]  At  the 
time  the  act  in  question  passed,  it  appears  that  public  and  private  acts  were 
kept  together  in  the  same  bundle,  (a) 

Secondly,  the  documents  put  in  were  properly  received  as  secondary 
evidence  of  the  contents  of  the  disgavelling  act.  The  copy  of  the  record 
m  Wiseman  v.  Cotton  was  objected  to  as  being  res  inter  alios  acta.  But  it 
was  not  oflfered  as  a  record  binding  the  present  parties ;  it  was  put  in  merely 
as  evidence  of  the  contents  of  the  lost  act ;  which  contents  may  be  looked 
at  without  reference  to  the  finding  of  the  jury ;  and  it  was  the  best  evidence 
that  could  be  given.  Suppose  the  lost  act  had  been  a  public  one.  [Maule,  J. 
That  perhaps  would  not  have  been  the  subject  of  evidence.]  The  judges, 
it  is  said,  would  be  bound  to  know  its  contents.(6)  But  if  it  was  lost,  how 
would  they  obtain  that  knowledge  ?  Might  they  not  obtain  it  from  a  copy 
transcribed  in  a  county  history,  or  in  a  book  preserved  in  the  Britim 
•2951   ^''^^"^  ^  ^^^  diere  can  be  •no  essential  difference  in  this  respect 

^  between  a  public  and  a  private  act,  the  parties  having  no  more  con- 
trol over  the  one  than  the  other.  The  present  case  is  the  same  as  that 
where  the  loss  of  any  other  record  has  occurred.  In  Gilbert  on  Evidence, 
p.  18,  6th  ed.,  it  is  laid  down,  "  where  a  record  is  lost,  a  copy  of  it  may 
be  read  without  swearing  a  true  copy ;  for  the  record  is  in  the  custody  of 
the  law,  and  not  of  the  party;  and  therefore,  if  lost,  there  ought  to  be  no 

(a)  It  was  stated  that  it  appeared  from  the  calendar  in  question,  that  the  title  of  the  act 
No.  39  of  that  year,  was,  **An  act  for  the  abstinence  from  flesh  in  Lent;''  and  of  No.  41, 
"  An  act  for  restitution  of  Sir  George  Darcy."  In  the  course  of  the  argument,  Tindal, 
C.  J.,  referred  to  Ruffhead's  Statutes,  (vol.  2,)'where  the  former  of  these  acts  is  printed  as 
cap.  19,  among  the  public  acts  of  the  2  &  3  £dw.  6;  and  in  the  table  of  the  titles  of  the 
statutes  affixed  at  the  commencement  of  the  same  volume,  the  title  of  the  latter  act  ap- 
pears at  No.  2,  amons  the  private  acts  of  the  same  year,  the  title  of  No.  1.  being  "  An  act 
concerning  gavelkind  in  Kent."  It  may  be  remarked,  that  in  Ruffhead's  Statutes,  A.  D. 
1966,  (9  £hz.,)  the  statute  31  Hen.  8,  c.  3,  (tit.  Cu§tome§  and  UMOgea^  p.  120  a,  reprinted  in 
Ruffhead  under  the  title,  "An  act  changing  the  custom  of  gavelkind,")  is  given  at  length, 
the  object  of  which  is  exactly  similar  to  that  of  the  act  in  question,  as  set  out  in  Wiseman 
▼.  CoitOHj  except  that  it  relates  to  the  manors,  &c.  of  other  persons,  namely,  Thomas,  Lord 
Cromwell,  and  thirty-four  others. 

(b)  "  Every  subject  is  presumed  to  know  them ;  but  the  printed  statutes  are  allowed  to 
be  evidence,  because  they  are  the  hints  of  that  which  is  supposed  to  be  lodged  in  every 
man's  mind  already.  2  Salk.  566,  Keb.  2,  Jenk.  Cent.  280,  pi.  5,  Haie's  Hist,  of  the  Com. 
Law.  15, 16,  Styl.  462.  Stra.  446, 3  Read,  Stat.  Law,  90, 10  Mod.  126."  Gilb.  £v.  p.  9,  6th  ed. 
It  is  afterwards  added,  "  In  private  acit  of  parliament  the  printed  statute  book  is  not  evi- 
dence, though  reduced  into  the  same  volume  with  the  general  statutes,  but  the  party 
ought  to  have  a  copy  compared  with  the  parliament  roll;  for  private  statutes  do  not  con- 
cern the  kingdom  in  general ;  and  therefore  no  man  is  understood  to  be  possessed  of 
them,  as  they  are  of  those  general  laws  which  are  set  up  as  the  regulation  of  their  own 
actions,  and  consequently  the  private  statutes  are  no  intimation  of  what  is  already  known, 
but  they  are  the  rules  and  degrees  that  relate  to  the  private  fortune  of  this  or  that  par- 
ticular man,  which  no  one  else  is  under  any  obligation  to  understand  or  take  notice  of, 
and  therefore  they  ought  to  be  proved  with  the  same  punctuality  as  the  copies  of  all 
other  records,  for  they  are  not  considered  as  already  lodged  in  the  minds  of  the  people. 
Citing  Tr.  per  pais  232.  QtMrre,  for  it  seems  the  better  opinion,  that  the  copy  of  private 
acts,  allowed  to  be  evidence,  oucht  to  be  under  the  ffreat  seal.  10  Mod.  126,  Dy.  239. 
3R.S.  L.91."       .  »     ^ 

The  learned  editor  (Mr.  Sedgwick)  adds  in  a  note,  "  However,  a  private  act  of  par- 
liament in  print  that  concerns  a  whole  county,  as  the  act  of  Bedford  levels,  for  rebuilding 
Tiverton,  &c.,  may  be  given  in  evidence  without  comparing  it  wiih  the  record."  Citing 
L.N.  P.225b.  *         ^  ^ 
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injoiy  arising  to  the  party's  private  right ;  and  consequently,  if  it  be  lost, 
the  copy  must  be  admitted  without  swearing  any  examination  concerning 
it,  since  there  is  nothing  with  which  the  copy  can  be  compared ;  and  there- 
fore it  must  be  presumed  true,  without  examination.(a)  •But  in  r*oqa 
such  cases  as  these,  the  instruments  must  be  according  to  Ine  rules  ■- 
required  by  the  civil  law ;  they  must  be  vetustate  temporis  out  judiciarid 
cognUioney  roborata,{b)  And  this  passage  is  incorporated  in  Bacon's  Abr., 
tit.  Evidence,  (F.)  vol.  ii.,  p.  611,  5th  and  6th  editions,  (vol.  iii.,  p.  251, 
7th  ed.,)  and  Bull.  N.  P.  228.  In  Style's  Prac.  Reg.,  p.  539,  it  is  said, 
**  the  judges  cannot  judge  of  a  record  given  in  evidence,,  if  the  record  be 
not  subpede  sigilli;  that  is,  exemplified  under  seal.  But  a  juiy  may  find 
a  record,  although  it  be  not  so,  if  they  have  a  true  copy  proved  to  them, 
or  other  matter  given  in  evidence  sufficient  to  induce  them  to  believe  that 
there  was  such  a  record.  Pasch.  23  Car.  B.  R.  For  the  judges  are  to  judge 
only  de  existentibus  et  apparentibus ;  hvi  the  jury  (me  induced  in  their  con- 
sciences  by  things  given  in  evidence,  which  are  but  probahky/or  the  most  part ; 
and,  accordingly^  they  give  their  verdict.'*^  And  in  Finch's  Law,  p.  185,  it 
is  kud  down,  "  the  jury  may,  of  themselves,  find  matters  of  record  if  they 
will,  although  they  are  not  given  in  evidence."  That  must  mean,  althou^ 
the  record  itself  be  not  given  in  evidence.  The  same  rule  is  laid  down  in 
JVewis  v.  Lark,  Plowd.  411,  3d  except.  In  the  case  of  a  lost  public  docu- 
ment, the  ordinary  rules  of  evidence  are  much  relaxed.  Papers  have  been 
allowed  to  be  read  in  evidence  to  prove  the  contents  of  other  documents, 
without  any  proof  that  such  documents  had  been  compared  with  them,  or 
had  even  ever  had  existence,  provided  the  papers  were  connected  with  the 
property  of  the  party  in  whose  custody  they  were  found,  it  being  assumed 
m  such  a  case  that  it  was  important  to  the  party  to  preserve  them.  In  Bui" 
ten  •v.  Michel,  2  Price,  399,  4  Dow,  297,  which  was  a  trial  for  tithes,  r»o97 
one  of  the  questions  as  to  the  admissibility  of  an  old  ledger,  or  ^ 
chartulary,  of  the  abbey  of  Glastonbu^,  turned  upon  the  custody  from 
which  the  document  was  produced.  It  was  brought  fix)m  the  muniment- 
room  of  the  Marquess  of  Bath,  who,  though  not  the  owner  of  the  particular 
farm  in  respect  of  which  the  suit  was  instituted,  or  of  any  property  in  the 
parish  where  the  form  was  situated,  was  the  owner  of  other  estates  formerly 
belonging  to  the  abbey,  concerning  which  there  were  memoranda  contained 
in  the  document  in  question.  Gibbs,  C.  J.,  in  giving  the  judgment  of  the 
court  below,  which  was  afiirmed  by  the  House  of  Lords,  said,  "  The  ques- 
tion is,  whether  this  book  appeared,  from  the  facts  attending  it,  to  have 
belonged  to  the  abbey  of  Glastonbury.  We  should  recollect  that  such  a 
book  as  this  purports  to  be,  usually  contains  a  description  of  all  the  estates 
of  the  abbey,  and  all  the  transactions  relating  to  them.  When  the  abbey 
was  dissolved,  those  estates  went  to  the  crown ;  and  the  crown  afterwards 
granted  them  to  different  persons :  the  book,  when  the  abbey  was  dissolved, 
would  go  to  the  officers  of  the  crown ;  and  when  the  crown  portioned  out 
and  made  over  the  possessions  of  the  abbey  to  other  persons,  the  book 
could  go  only  to  one  of  those  grantees ;  and  the  only  possible  way  of  con- 
necting it  wiui  the  abbey  is,  by  showing  a  connection  between  the  possessor 
and  the  crown,  and  by  raising  a  probnbility  that  the  crown  may  have  handed 
over  the  book  to  the  present  possessor.  Now,  such  a  connection  was  shown 
in  the  present  case ;  for  it  appeared  that  the  present  owner  of  the  book  is 
also  the  owner  of  certain  lands  which  formerly  belonged  to  the  abbey,  and 

fa)  Citing  1  Vent.  257,  Style,  Pr.  Rc^.  227,  5  Mod.  117,  1  Salk.  285,  Hardres,  323. 
(6)  Citing  Carvin.  Dig.  292,  Mod.  117. 
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which,  on  the  dissolution  of  the  abbey,  passed  to  the  crown,  and  from  the 
•2981  ^^^^^  afterwards  passed  to  the  present  *possessor;  and  the  proba- 
-l  bility  is,  that  the  book  attended  the  lands  in  their  passage  from  the 
crown."  ITiat  document  was  admitted  only  on  the  ground  that  the  abbot 
of  Glastonbury  had  an  interest  to  preserve  an  account  of  the  tithes  which 
had  been  paid  to  the  vicar.  [Cresswell,  J.  The  first  step  in  the  assump- 
tion was,  that  the  custody  of  the  Marquess  of  Bath  was  the  same  as  the 
custody  of  the  monasteiy.]  In  the  chartulary  in  that  case  there  was  the 
-ecita!  of  an  instrument  of  the  existence  of  which  there  was  no  evidence 
but  that  recital.  In  the  Earl  of  Sussex  v.  Temple^  1  Ld.  Raym.  310,  an 
answer  in  chancery  of  a  former  tenant  for  life,  in  which  there  was  an  ac- 
knowledgment of  a  deed,  was  admitted  in  evidence.  FMaule,  J.  One  of 
the  defendants  in  that  cause  claimed  under  the  tenant  tor  life.]  But  there 
were  other  defendants  against  whom  the  evidence  was  also  held  to  be 
admissible.  [Cresswell,  J.  The  report  of  that  case  is  not  much  to  be 
depended  upon.  There  seems  to  have  been  strange  evidence  admitted  to 
prove  priority.  It  is  stated  that  "  the  other  defendants,  who  were  purchasers 
under  Anne,  (the  tenant  for  life,)  objected  that  they  had  been  in  possession 
twenty  years;  *  *  and  therefore  the  answer  of  Anne,  in  chancery,  shall  not 
be  read  against  them,  until  the  plaintiff  prove  &at  they  derive  their  title 
under  Anne.  But  the  plaintiff  proving  constant  reputation  in  the  country, 
that  these  lands  belonged  to  Anne,  the  court  permitted  the  answer  of  Anne 
to  be  read  against  them  also,  unless  they  showed  another  title  from  a  stran- 
ger." (a)  This  must  mean  reputation  of  some  fact  as  to  which  reputation  was 
♦2991  admissible.  *In  Mathew  v.  Tompson^  5  Mod.  384,  which  appears 
-I  to  have  arisen  out  of  the  same  circumstances,  the  plaintiff  proved 
that  the  original  deed  of  settlement  had  been  produced  before  a  master  in 
chancery,  in  a  suit  there  depending,  and  a  copy  of  it  made,  but  that  it  had 
been  gotten  away;  and  he  proved,  also,  that  there  was  a  trial  at  law  .upon 
a  power  of  making  leases,  at  which  trial  that  copy  was  produced,  and  a 
special  verdict,  in  which  the  settlement  was  set  forth  in  hec  verba,  the  record 
of  which  verdict  was  then  produced  in  court.  And  this  does  not  appear  to 
have  been  admitted  on  the  ground  of  privity.  The  learned  seqeant  cited 
also  Moore  v.  The  Mayor  of  Hustings  j  17  How.  St.  Tri.  853 ;  Olive  v.  Gwiny 
Hardr.  119;  and  Hodgeskins  v.  Tucker j  Dyer,  239  a.  [Maule,  J.  referred 
to  Stanley  v.  Wade,  1  Myl.  &  Cr.  388.] 

With  re^d  to  the  copies  found  among  the  muniments  belonging  to  Sir 
Edward  Fdmer  and  Mr.  Milner,  there  was  sufficient  evidence  to  warrant 
the  jury  in  fiilding  that  the  lands  held  by  them  were  identified  vnih  some 
held  by  parties  whose  names  are  mentioned  in  the  disgavelling  act.  If  the 
secondary  evidence  of  the  act  should  be  disallowed,  the  lessors  of  the  plain- 
tiff would  be  wholly  without  remedy. 

Bompas  and  Byles,  Serjts.,  (with  whom  were  Gumey  and  Badeley,)  in 
support  of  the  rule.(a)  If  the  calendar  had  not  been  received,  there  would 
clearly  have  not  been  sufficient  evidence  to  show  that  the  act  had  passed ; 
and  that  document  ought  not  to  have  been  admitted.  It  is  put  on  the  other 
side,  as  though  it  were  like  an  entry  made  by  a  deceased  person  in  the 
course  of  his  business.  But  this  calendar  was  made  a  century  after  the  dis- 
gavelling act  is  supposed  to  bave  passed ;  and  it  is  not  shown  by  whom,  or 

(a)  Mr.  Pbillipps  observes  upon  the  £»/  of  Sefton  v.  Temple^ — "  In  this  case  the  court 
went  too  far  in  determining  that  the  answer  might  be  read  against  persons  in  oceupatioa 
of  property,  on  proof  that  it  was  the  repuation  of  the  country,  that  the  lands  had  be- 
longed to  the  person  making  the  answer." 

(a)  June  12th  and  13th. 
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by  what  authority,  it  was  made ;  *jBrom  what  it  was  copied,  or  how  r*oQQ 
it  was  made  out.     It  is  impossible  to  presume  that  it  was  made  in   *-  * 
the  course  of  business. 

Assuming,  however,  that  it  was  proved  that  the  act  did  pass,  and  that 
secondary  evidence  of  its  contents  mig;ht  have  been  given,  still  the  evidence 
adduced  was  inadmissible.  The  finaing  of  the  jury  in  the  special  verdict 
in  Wiseman  v.  Cotton^  cannot  be  evidence  against  the  present  defendant — 
being  altogether  res  irder  alios  acta.  All  the  cases  as  to  the  admissibility 
of  verdicts,  are  referred  to  in  1  Staik.  Ev.,  pp.  240  to  260.  It  is  contended, 
OD  the  other  side,  that  the  copy  of  the  act  is  receivable  without  the  finding 
of  the  jury ;  that  is  to  say,  that  the  verdict  may  be  read,  not  as  a  verdict, 
but  as  a  document  containing  a  copy  of  the  lost  act;  but  without  that  find- 
ing it  is  not  shown  to  be  a  copy  of  any  act.  If  eveiy  thing  but  the  copy 
of  the  act  were  struck  out  of  the  record,  what  remained  would  not  appear 
to  be  a  copy  of  the  act;  and  even  if  it  did,  it  would  still  remain  to  be  ex- 
plained how  a  copy  of  an  act  of  parliament  should  be  found  among  the 
records  of  the  Court  of  King's  Bench.  Indeed,  all  that  appears  from  the 
record  in  question  is,  that  twelve  men  said  there  was  an  act  to  the  effect 
there  stated.  [Maule,  J.  It  does  not  even  state  so  much.  ITie  special 
Terdict  only  finds  that  in  a  certain  year  an  act  was  passed  containing 
'^  amongst  other  things"  so  and  so.  It  does  not  state  the  title  of  the  act.  J 
Then  as  to  the  copies  produced  fit>m  amon?  the  muniments  of  the  Milner 
and  Filmer  families,  it  was  not  sufficiently  uiown  that  either  of  them  held 
any  disgavelled  lands ;  and  it  was  the  same  thing,  therefore,  as  if  they  had 
been  found  in  the  possession  of  any  other  gentleman.  In  BuUen  v.  Michel 
the  question  was  one  as  to  a  modus,  in  which  reputation  is  admissible, 
llie  only  point  in  dispute  was,  as  to  the  net  value  of  the  vicarage  at  a 
certain  time.  But  that  case  does  not  go  the  length  of  deciding  •that  t^qq^ 
a  statement  by  a  third  party,  is  receivable  for  the  purpose  of  taking  ^ 
away  property,  llie  chartulary  in  that  case  was  evidence  against  the  abbey 
where  it  was  kept.  But  this  is  a  question  as  to  the  right  to  property,  in 
which  reputation  is  not  admissible.  In  all  the  other  cases  cited  the  parties 
against  whom  the  documents  were  sued  were  privies.  It  is  said  that  the 
lessors  of  the  plaintiff  will  be  without  remedy  if  this  evidence  of  the  act  is 
not  admitted;  but  that  is  not  a  sufficient  reason  for  altering  the  law. 

Cur,  adv,  vtUL 

[TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  case 
arose  upon  a  motion  for  a  new  trial,  in  which  the  defendant  objected  that 
evidence  had  been  admitted  on  the  part  of  the  plaintiff,  which  was  inad- 
missible. The  lessors  of  the  plaintiff  claimed  under  a  mortgage  by  Sir 
Samuel  E^erton  Brydges  made  in  the  year  1820.  The  defendant  appeared 
and  defended  for  a  moiety  of  the  premises,  lyider  the  will  of  her  husband, 
Sir  John  William  Head  Brydges,  the  brother  of  Sir  Samuel.  And  the  main 
question  upon  the  trial  was,  whether  the  land  for  which  the  ejectment  was 
brou^t  was  land  which  had  been  disgavelled  by  slct  of  parliament  in  the 
reign  of  Edward  the  Sixth,  or  whether  it  still  remained  gavelkind  land : 
upon  the  former  supposition  the  lessors  of  the  plaintiff  were  entitled  to  the 
whole,  as  claiming  under  the  elder  brother  and  heir-<at-law  ef  the  person 
last  seised ;  but,  if  the  lands  were  gavelkind,  so  that  a  moiety  (fescended  to 
Sir  John  William  Head  Brydges,  die  defendant  was  entitled  to  the  verdict, 
she  having  claimed,  and  defended  for,  such  moiety  only. 

In  order  to  show  that  the  land  was  dis^velled,  it  was  ineumbent  on  the 
plaintiff  to  prove  the  act  of  parliament  which  was  alleged  to  have  passed  in 
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the   second   and  third  years  of  the  reign  of  Edward  the   Sixth  (the 
*^021   *^^^  ^^^  bebg  a  public  act,)  and  also  to  prove  that  the  land  in 
^   question  was  included  within  the  operation  of  that  act. 

The  act  in  question  not  being  found  on  the  parliament-roll,  it  became 
necessary,  in  the  first  place,  to  prove  that  such  an  act  had  ever  been  really 
passed  by  the  legislature ;  and,  in  the  next  place,  to  give  secondaiy  evi- 
dence of  its  contents ;  and  it  was  in  respect  of  the  evidence  offered  in  sup- 
port of  those  two  propositions,  that  the  objections  arose,  to  which  alone,  on 
the  present  occasion,  it  will  be  necessary  we  should  advert. 

In  order  to  prove  that  such  an  act  of  parliament  did  really  pass,  after 
evidence  from  the  clerk  in  the  parliament  onice,  who  had  the  custody  of  the 
records  in  the  House  of  Lords,  that  no  such  act  was  to  be  found,  a  certain 
calendar  was  put  in,  purporting  to  contain  sixty  titles  of  acts  passed  in  the 
second  and  third  years  of  the  reign  of  Edward  the  Sixth,  of  which  that 
which  was  numbered  40,  purported  to  be  "  An  act  for  disgaveling  lands  in 
Kent."  The  calendar,  so  produced,  was  made  in  1640;  and,  upon  the 
evidence,  it  appeared  that  there  were  in  the  office  two  calendars,  one  called 
tiie  long  calendar,  and  the  other  the  short  calendar,  and  that  the  practice 
had  been,  to  enter  upon  the  long  calendar  such  acts  as  were  passed,  when 
they  had  received  the  royal  assent,  and  not  before,  with  their  respective 
numbers.  To  the  reception  of  this  evidence  the  defendant's  counsel  ob- 
jected ;  but  it  was  nevertheless  received. 

The  plaintiffs  next  produced  in  evidence  an  examined  office  copy  of  a 
special  verdict  found  in  a  cause  upon  a  feigned  issue  between  Wiseman  and 
Cottony  Bart.,  in  B.  R.  Hil.  Term,  13  &  14  Car.  2,  in  which  special  verdict 
the  jury  found,  among  other  things,  the  act  in  question  so  alleged  to  have 
•3031  ^^®°  ^^^'  ^^  ^®  evidence  •there  was  no  objection  on  the  part  of 
■*   the  defendant. 

The  third  piece  of  evidence  produced  was,  the  copy  of  an  act  of  parlia- 
ment, purporting  to  be  the  act  in  question,  found  by  Mr.  Milner,  the  owner 
of  an  estate  called  The  Preston  Hall  estate,  amongst  his  muniments  of  title. 
Against  the  reception  of  this  evidence,  the  objection  was,  that  it  was  not 
shown,  by  sufficient  proof,  that  the  lands,  so  held  by  Mr.  Milner,  were  any 
part  of  the  identical  lands  which  had  belonged  to  any  of  the  parties  whose 
names  appeared  in  the  act,  and  whose  lands  alone  were  intended  to  be  dis- 
gavelled  thereby.  And  undoutedly,  as  to  this  objection,  unless  the  identity 
of  those  lands  were  made  out  so  as  to  satisfy  the  judge  who  tried  the  cause 
that  they  were  lands  included  in  the  act,  the  place  in  which  this  document 
was  found,  and  the  custody  thereof,  would  not  be  the  proper  place  or  cus- 
tody, and  the  document  would  be  inadmissible  in  evidence  upon  that 
ground. 

A  third  alleged  copy  of  th^  act  was  produced  from  the  muniments  of  Sir 
Edward  Filmer;  as  to  the  reception  of  which,  an  objection  was  made  pre 
cisely  on  the  same  ground  as  the  last. 

As  it  appears  to  us  that  the  objection  made  to  the  reception  of  the  special 
verdict,  was  well  founded,  and  that  such  evidence  was  inadmissible,  and 
that,  upon  the  ground  of  its  having  been  received,  the  case  must  ffo  down 
to  another  trial,  it  will  be  unnecessary  to  state  our  opinion  upon  tne  other 
point?  raised  in  the  course  of  the  argument  before  us:  the  more  especially 
as  some  of  the  objections,  if  not  the  whole,  which  were  raised  at  the  trial, 
as  to  the  admissibility  of  the  three  documents,  viz.  the  calendar  and  the 
two  copies  of  the  act,  produced  respectively  from  the  muniments  of  Mr. 
JMilner  and  Sir  Edward  Filmer,  may  possibly  be  removed  or  obviated  ou 
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the  occasion  of  a  second  inquiry,  or  perhaps  •the  documents  them-  r#o/u 
selves  may  not  be  offered  in  evidence.^a)  l 

But,  with  respect  to  the  special  verdict  which  was  given  in  evidence,  we 
cannot  distinguish  this  case  from  any  other  in  which  the  general  rule  ob* 
tains.  The  verdict  was  strictly  and  properly  "  res  inter  alios  ada^^^  and 
could  not  bind  the  parties  to  the  present  suit,  by  any  thing  within  such  ver- 
dict found  by  the  former  jury. 

The  finding  of  the  jury  in  .that  case  is  open  to  the  further  objection,  that 
it  is  strictly — and  properly — the  finding  of  a  matter  of  fact :  it  does  not  pro- 
fess to  give  a  copy  of  the  act  according  to  its  tenor ;  nor  does  it  state  any 
title  of  the  act,  by  which  alone  it  could  be  identified  with  the  lost  act  num- 
bered 40  in  the  calendar;  but  it  finds  only,  as  a  matter  of  &ct,  that,  at  a 
pariiament  of  King  Edward  the  Sixth,  holden,  &c.,  it  was  enacted,  or- 
dained, and  established,  by  the  authority  of  the  same  parliament,  in  diese 
words  following,  to  wit,  &c.  It  follows,  therefore,  that  the  plaintiff  must 
be  taken  to  give  in  evidence  the  finding  of  the  jury  in  that  cause,  in  order 
to  supply  the  lost  act ;  and  it  is  not  the  case  of  procuring,  by  some  casual 
means,  an  authenticated  copy  of  the  lost  act  out  of  any  custody, — as  it  is 

Zed  to  be  on  the  part  of  the  plaintiff, — even  if  such  production  would  be 
issible. 
As,  therefore,  it  is  impossible  to  say  that  the  verdict  found  for  the  plain- 
tiff, did  not  proceed  on  the  effect  which  the  production  of  this  special  ver- 
dict had  upon  the  minds  of  the  jury,(6)  we  think  the  case  must  go  down  to 
a  new  trial.  Rule  absolute. 

{a)  Had  the  court  thought  the  objections  wholly  untenable,  it  would  have  been  unne- 
cessary to  throw  out  any  suggestion,  either  as  to  the  taking  of  steps  for  the  purpose  of 
obmting  these  objections,  or  as  to  the  withdrawal  of  the  evidence. 

{b)  Vide  De  Mtzen  v.  Farr,  5  N.  &  M.  617. 


•Hilary  Term,  1844.  [•305 

After  verdict  for  the  plaintiff  in  ejectment,  upon  one  demise,  and  a  new  trial  granted,  the 
court  allowed  a  new  demise  to  be  added  of  the  same  date  as  the  former  demise,  the 
lessors  of  the  plaintiff  agreeing  that  whatever  evidence  might  hav^  been  adduced  on 
ibe  part  of  the  defendant  under  the  former,  might  be  given  under  the  new  demise.         ^ 

Sir  T.  Wilde  J  Serjt.,  on  the  27th  of  Januaiy,  obtained  a  rule  nisi,  to  add 
a  second  demise  in  the  declaration,  upon  an  affidavit,  which  stated  that 
there  was  some  doubt  whether  or  not  the  legal  estate  was  in  the  parties  who 
had  conveyed  to  the  present  lessors  of  the  plaintiff;  and  that  the  parties 
were  advised  and  believed  that  it  was  material  for  them  to  add  a  second 
demise. 

Bompas  and  Clarke^  Serjts.,  now  showed  cause.  There  is  no  instance 
of  such  an  application  having  ever  been  granted.  No  sufficient  reason  has 
been  stated  why  there  should  be  any  such  deviation  from  the  established 
practice  in  the  present  instance.  The  plaintiff  would  be  thereby  enabled 
at  the  trial  to  abandon  the  prior  demise,  and  so  prevent  the  defendant  from 
availing  herself  of  admissions  by  the  present  lessor  of  the  plaintiff.  If  the 
application  were  granted  it  would  be  substituting  a  new  cause  of  action. 
A  somewhat  similar  application  was  refused  in  Doe  dem.  Poole  v.  Erring" 
ton,  1  Moo.  &  Rob.  343,  1  A.  &  E.  750,  3  N.  &  M.  646. 

The  learned  serjeant  declined  to  undertake  not  to  set  up  as  a  defence, 
the  want  of  the  demise  sought  to  be  added^  or  not  to  object  that  the  title 
was  outstanding  in  the  parties  whom  it  was  wished  to  introduce  as  lessors 
of  the  plaintiff. 
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Sir  T.  Wilde  and  Charmell^  Serjts.,  in  support  of  the  rule.  In  Doe  dem, 
Poole  V.  Erringtany  the  application  vras  made,  at  the  trial,  under  the  3&4 
W.  4,  c.  42,  8.  23.  The  present  application  is  to  the  jurisdiction  of  the 
oour  at  common  law.  Amendments  of  a  more  substantial  nature  are  con- 
•^nfil  "^s^tly  allowed,  up  to  the  last  moment  •of  the  trial.  (They  referred 
^^i  to  BUling  V.  Flighty  6  Taunt.  419;  Siorr  v.  Waisony  2  Scott,  842; 
Legge  V.  Baydy  6  N.  C.  240,  8  Scott,  502.  [Mahle,  J.,  su^sted  that 
file  date  of  the  new  demise  ought  not  to^be  anterior  to  that  of  the  former 
demise.) 

Per  curiam.  The  rule  may  be  made  absolute,  upon  payment  of  costs, 
for  adding  a  new  demise  of  the  same  date  as  that  of  the  existing  demise, 
the  lessors  of  the  plaintiff  agreeing  that  whatever  evidence  might  have  been 
adduced  on  the  part  of  the  defendant  under  the  existing  demise  if  it  had 
stood  alone,  might  be  given  under  the  new  demise.fa) 

Rule  absolute  accordingly.(6) 

(a)  The  canse  was  tried  again  at  the  spring  assizes  for  the  county  of  Kent,  1845,  when 
an  attested  copy  of  the  dtsgavellins  act  was  produced  from  the  possession  of  Messrs.  Pem- 
berton  &  Co.,  the  solicitors  to  the  Commissioners  of  Woods,  Forests  and  Land  Revenues, 
&c.  The  jury  returned  a  verdict  for  the  plaintiff;  but  a  bill  of  exceptions  was  tendered 
on  the  part  of  the  defendant,  as  to  the  admissibility  of  the  copy,  and  of  some  other  parts 
of  the  evidence  adduced  in  the  cause. 

(6)  "  Et  totus  eomitatus,  quesitus  quo  modo  tenementa  tenta  in  gavelkinde  mutari  pos- 
tunt  in  liberura  feodum,  dictrnt,  quod  tantum  ex  facto  et  concessione  regum  (see  disgavel- 
ling  charter,  9  Edw.  2,  Abbrev.  rlac.  238,)  et  archiepiscoporum  Cantuarensium }  et  simi- 
liter quando,  ut  escaeta,  revertentur  ad  dominos  feodorum  quorum  tenementa  ad  que 
dominiahujusmodi  tenementornm  tentorum  in  gavelkinde  pertinent,  sum  liberum  feodum. 
Et  similiter,  quando  redduntur  in  manum  hujusmodi  dominorum  pre  nimio  onere  servi- 
ciorum,  sine  spe  ipsa  rehabendi.  Set  dicunt  quod  si  forte  dicti  domini  hujusmodi  tene- 
menta retrotradiderint  eis  qui  ilia  prius  reddiderunt,  quoquo  modo,  tenementa  ilia 
revenuntur  ad  pristinam  consuetudinem,  et  fiunt  gavelkinde,  prout  ante  redditionem 
extiterunt.  Set  bene  licet  tenentes  suos  exonerare  de  serviciis  inde  debitis,  et  nihilomi- 
nus  tenementa  predicta  remanent  pariibilia  per  consuetudinem  de  gavelkinde."  From  a 
special  verdict  taken  in  Kent,  26  K.  1.  Abbrev.  Plac.  in  Dom.  Cap.  Westm.  238  a 

In  the  petition  of  right  to  recover  the  earldom  of  Cornwall,  which  had  been  granted  to 
Piers  de  Gavaston  ana  Margaret  his  wife,  (rormeriy  wife  of  Edmund  Earl  of  Cornwall, 
and,  lastly,  of  Hugh  de  Audeley^)  brought  by  Hugh  de  Audeley  and  Margaret  his  wife, 
the  Lords  appear  to  have  taken  judicial  notice  of  a  private  act.  T.  12  E.  2.  Abbrev.  Plae. 
33d  a.    (In  that  6ase  the  Commons  joined  in  the  judgment.) 
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Upon  an  issue  directed  by  the  commissioners  under  the  tithe  commutation  act,  (6  &  7  W. 
4,  o.  71,)  to  try  whether  a  farm  was  covered  by  a  modus,  the  occupier  of  the  farm  was 
held  to  be  a  competent  witness  for  the  defendant,  the  owner  thereof. 

The  witness  upon  his  examination  on  the  voir  dirt^  stated  that  his  bargain  with  his  land- 
lord  was,  that  if  the  farm  should  become  titheable,  he  was  not  to  be  affected  by  it : 
HM,  that  this  answer  removed  any  supposed  objection  to  tho  competency  of  the  wit- 
ness on  the  score  of  interest  under  the  6  &  7  W.4,  c.  71,  and  the  <$  &  6  Vict.,  c.  54,  s.  9. 

This  was  an  issue  directed  by  die  tithe  commissioners,  under  sect  46, 
of  the  tithe  commutation  act,  6  &  7  W.  4,  c.  71,  to  tiy  the  validity  of  a 
modus  set  up  by  jdie  defendant,  who  was  described  in  the  declaration  as 
**the  lessee,  under  the  provost  and  college  of  Eton,  of  certain  lands  situate 
in  the  parish  of  Shipdham,  in  the  countv  of  Norfolk,  alleged  to  be  com- 
monly called  or  known  by  the  name  of  Shipdham  Park,  or  Shipdham  Parii. 
Lands,  with  certain  allotments  of  land  set  out  in  respect  thereof  under  and 
by  virtue  of  an  act  of  parliament  made  and  passed  in  the  47  G.  3,  (c.  Ixvi,) 
intituled  &c. ;"  the  issue  being  whether  there  was  a  modus  of  6«.  in  respect 
of  the  Shipdham  Park  Lands,  and  also  of  the  allotments. 

At  the  trial  of  the  issue  before  Tindal,  C.  J.,  at  the  last  spnng 
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for  the  county  of  Norfolk,  it  appeared  that  the  plaintiff  wan  the  rector  of 
Shipdbam,  and  owner  of  the  advowson.  On  the  part  of  the  defendant, 
among  other  evidence  adduced  to  establish  the  modus,  a  witness  was  called, 
who  stated  upon  the  voir  dire  that  he  occupied  a  farm,  being  portion  of  the 
S^>dham  Park  Lands,  as  tenant  from  year  to  year  under  the  defendant; 
and  in  answer  to  a  question  by  the  defendant's  counsel,  the  witness  further 
stated,  that  when  he  entered  upon  the  farm  the  bargain  with  his  landlord 
was,  diat  if  the  farm  should  become  titheable,  he  was  not  to  be  affected 
by  it. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  ^witness  r*oAQ 
was  incompetent,  on  the  ground  of  interest  On  the  part  of  the  ^ 
defendant,  the  case  of  Morris  v.  The  Duke  of  JfoTfolky{a)  was  cited,  which 
was  tried  at  Ipswich,  before  Aldebson,  B.,  at  the  summer  assizes  for  the 
county  of  Norfolk  in  1841 ,  when  his  lorddiip,  in  a  similar  case,  admitted 
evidence  of  the  same  nature. 

The  lord  chief  justice  admitted  the  evidence,  and  also  that  of  another 
witness  similarly  situated.     The  jury  returned  a  verdict  for  the  defendant. 

Sir  r.  WUdey  Serjt,  in  last  Easter  term  moved  for  a  new  trial,  on  die 
ground  of  the  improper  reception  of  the  evidence  in  question,  and  also  of 
the  verdict  being  against  evidence.  Upon  the  former  point,  the  learned 
Serjeant  contended  that  the  witness  was  mterested,  first,  with  regard  to  his 
iiituie  liability  to  the  rent^charge  which  would  be  awarded  by  the  tithe 
conunissioners  under  the  6  &  7  W.  4,  c.  71 ; — a^d,  secondly,  by  reason 
of  his  liability  to  the  arrears  of  tithe  under  the  5  &  6  Vict,  c.  54,  s.  9 ;  that 
the  incompetency  arising  firom  such  interest  was  not  removed  by  the  pro- 
Tisions  of  the  3  &  4  W.  4,  c.  26,  which  did  not  apply  to  a  feigned  issue  ;(&) 
and  that  it  was  not  affected  by  the  agreement  of  the  defendant  to  indemnify 
the  witness.  He  cited  The  karl  of  Clanricard  v.  Lady  DenUm,  1  Gwill. 
360;  Mscomb  v.  Shxrre,  1  Taunt.  261 ;  Bhodes  v.  Mtsworth,  1  B.  &  A.  87 ; 
%fc  V.  Coupe,  9M.  &  W.  450;  Jones  v.  Carrvngtan,  1  C.  &P.  327, 497 ; 
and  WhUehouse  v.  Atkinson,  3  C.  &  P.  344. 

The  court  having  refused  a  rule  nisi  upon  the  latter  point,  but  granted 
one  upon  the  former, 

^ByleSy  Serjt.,  ^with  whom  was  Birch,)  in  last  Trinity  term,(c)  r*oQg 
ihowed  cause,  ana  ^ 

Sir  T.  Wildt  and  Channell,  Serjts.,  (with  whom  were  Biggs  sindrews, 
and  Ebigh  HUl,)  were  heard  in  support  of  the  rule. 

The  arguments  are  not  reported,  as  they  are  fully  commented  upon  in 
the  judgment,  and  as  the  point  decided  has  become  of  no  practical  im- 
portance since  the  passing  of  Lord  Denman's  act.(<i)     The  following 

ijo)  Not  reported. 

(6)  See  StetMri  v.  Barma,  1  Moo.  k  R.  472;  S.  C.  1  Stark.  Et.  125. 

MMay  29th  and  30th.     Before  Tindal,  C.  J.,  CoUman,  Maule,  and  Cresswell,  JJ. 

(^6  fc  7  Vict.,  c  85,  8.  1,  enacts,  *^That  no  person  offered  as  a  witness,  shall  hcreafler 
beexcladed  by  reason  of  incapacity  from  crime  or  interest,  from  giving  evidence,  either 
in  person,  or  by  deposition,  according  to  the  practice  of  the  court^  on  the  trial  of  any 
iisne  joined,  or  of  any  matter  or  question,  or  on  any  inquiry,  arisinjB^  in  any  suit,  action 
or  proceedin{2:,  ci^i^  or  criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff^  coroner, 
masfistrate,  officer  or  person  having,  by  law  or  by  consent  of  parties,  authority  to  hear, 
receive  and  examine  evidence ;  but  that  every  person  so  offered  may  and  shall  be  admitted 
to  give  evidence  on  oath,  or  solemn  affirmation,  in  those  cases  wherein  affirmation  is  by 
law  receivable,  notwithstanding  that  such  person  may  or  shall  have  an  interest  initio 
matter  in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  question  or  inquiry, 
or  of  tite  suit,  action  or  proceeding  in  which  ^e  is  offered  as  a  witness,  and  notwith- 
standing that  soch  person  offered  as  a  witness  may  have  been  previously  convicted  of 
any  crime  or  offence :  provided  that  this  act  shall  not  render  competent  any  party  to  any 
•tii^  action  or  proceeding  individually  named  in  the  record,  or  any  lessor  of  the  plainti^ 
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additional  authorities  were  cited  in  .showing  cause  against  the  rule ;  Doe  d. 
Foster  V.  Earl  of  Derby,  1  A.  &  E.  783, 3  N.  &  M.  782 ;  CoUins  v.  Gwynne, 
9  Bingh.  544,  2  Moo.  &  S.  640 ;  Smith  v.  Blackham,  1  Salk.  283 ;  Carter  v, 
»oi  ni  J^^arcCy  1  T.  R.  163 ;  Davies  v.  Davies,  Mood.  &  M.  346 ;  *JfoweU  v. 
"^^"J  Davies,  5  B.  &  Ad.  368 ;  ilea:  v.  Prosser,  4  T.  &  R.  17 ;  ilea:  v.  Kird^ 
f(yrd,  2  East,  559 ;  Lancum  v.  Lwe//,  9  Bingh.  465,  2  Moo.  &  Sc.  843 ; 
GoodtUk  dem.  Fowkr  v.  Welford,  1  Douri.  139 ;  Snook  v.  Mattock,  5  A. 
&  E.  239 ;  Crecwe  v.  Barrett,  1  C.  M.  &  R.  919 ;  and  Jenkins  v.  Harvey, 

1  Gale  Exch.  23,  1  C.  M.  &  R.  877.  In  support  of  the  rule,  Wetherell  v. 
Bellwood,  3  Yo.  &  C.  319 ;  Girdlestone  v.  Stanley,  lb.  421 ;  Taylor  v.  Cook, 
8  Pri.  650 ;  Armstrong  v.  Zetm,  2  C.  &  M.  274,  4  Moo.  &  Sc.  1 ;  O/it^^r 
V.  Latham,  1  Turn.  &  Phil.  163 ;  1  Phill.  Ev.  p.  393, 9th  ed. ;  and  2  Eagle  on 
Tithes,  p.  431,  were  relied  on.    Tindal,  C.  J.,  referred  to  Benson  v.  Olive, 

2  Gwill.  701 ;  and  Travis  v.  Chaloner,  3  Gwill.  1237.  Cur.  adv.  vuU. 
TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  rule  for  a  new  trial  was  granted  in  this  case  upon  the  single  point, — 
whether  the  occupier  of  a  ferm,  was  a  competent  witness,  on  the  part  of 
the  defendant,  the  owner  of  that  farm,  upon  an  issue  directed  by  the  com- 
missioners under  the  tithe  commutation  act,  6  &  7  W.  4,  c.  71,  to  try  the 
question, — whether  the  farm  of  which  the  witness  was  the  occupier,  was 
covered  by  a  modus  of  6^.  a  year. 

The  objection  on  the  part  of  the  plaintiff  was,  that  the  witness  had  an 
interest  in  the  event  of  this  suit ;  first,  in  respect  of  his  future  liability  to  the 
rent-charge  which  would  be  awarded  by  the  commissioner  in  lieu  of  tithes ; 
secondly,  in  respect  of  his  liability  to  the  arrears  of  tithes  for  the  last  six 
years,  in  the  event  of  the  issue  being  found  for  the  plaintiff. 
•3111  *Th^  first  objection  rests  upon  the  construction  of  the  general 
J  tithe  commutation  act,  6  &  7  W.  4,  c.  71 ;  the  latter  objection  on 
the  5  &  6  Vict.,  c.  54,  s.  9.  But  we  think,  upon  the  best  construction  we 
can  put  upon  these  acts,  that  the  occupier  is  not  rendered  incompetent  upon 
either  ground  of  objection ;  and,  fuither,  that,  if  such  incompetency  had 
existed  in  ordinary  cases,  it  could  be  removed  by  the  answer  which  the 
witness  gave  when  under  examination,  as  to  his  own  exemption  from 
liability,  on  the  ground  of  his  agreement  with  his  landlord. 

It  is  well  established,  that,  to  support  an  objection  to  the  competency  of 
a  witness  on  the  ground  of  interest  in  the  event  of  a  suit,  it  must  appear  to 
be,  not  a  contingent  interest,  but  a  certain,  direct  interest,  in  existence  at 
the  time  of  his' examination.  And  we  cannot  perceive  that  this  witness  had 
any  such  certain  direct  interest  at  that  time,  on  the  ground  of  liability  to 
any  future  rent-charge  that  may  be  imposed  by  the  commissioners  in  com- 
mutation of  the  tithes.  The  occupier  in  this  case  was  holding  not  under 
any  riven  term  of  years,  but  merely  as  tenant  from  year  to  year,  so  that  he 
had  it  in  his  power  to  determine  his  tenancy  at  any  time  by  a  half-year's 
notice.  It  is  by  no  means  impossible  that  he  may  determine  it  long  before 
the  award  by  the  commissioners  for  the  commutation  of  the  tithes  of  this 
parish  shall  be  made :  indeed,  there  is  no  reasonaUe  probability  that  he 
should  not  be  able,  to  do  so  if  he  thinks  fit.  The  interest,  therefore,  which 
he  takes  in  the  event  of  this  suit  as  to  liability  for  future  charges,  is  altogether 
uncertain  and  contingent.     And,  as  to  any  interest  in  the  event  of  this  svAf 

or  tenant  of  premises  sought  to  be  recovered  in  ejectment,  or  the  landlord  or  other  person 
in  whose  right  any  defendant  in  replevin  may  make  cognizance,  or  any  person  in  whose 
irameiliate  and  individual  behalf  any  action  may  be  brought  or  defended,  either  wholly 
or  in  part  ^  or  the  husband  or  wife  of  such  persons  respectively/' 
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with  respect  to  his  liability  to  by^gone  arrears  of  tithes, — ^that  does  not 
depend  upon  the  statute  of  William  IV., — by  the  eighty-ninth  section  of 
wiiich  it  was  provided  that  it  shall  not  affect  any  right  to  any  tithes  which 
have  ^become  due  before  the  commutation, — but  on  the  ninth  sec-  r*oiQ 
tion  of  the  5  &  6  Vict.,  c.  54.  This  latter  section  gives  power  to  ^ 
the  commissioners,  where  there  has  been  an  appeal,  after  the  judgment  of 
the  court  upon  such  appeal,  to  make  an  award  founded  on  the  judgment 
of  the  court  of  law  to  which  such  appeal  has  been  made,  ''for  the  determin- 
ation of  all  questions  of  arrears  of  tithes  claimed  in  any  suit  which  may  be 
pending  in  any  court  of  equity ;  and  such  award  shall  have  the  effect  of  a 
verdict  of  a  jury ;  and  shall  be  received  by  the  Court  of  Chancery,  as  con- 
clusive evidence  of  the  liability  of  the  lands,  and  of  the  amount  of  such 
arrears,  and  of  the  liability  of  the  parties  to  the  payment  of  costs  in  such 
suit"  But  this  ninth  section  does  not,  as  it  appears  to  us,  give  a  general 
power  to  the  commissioners  to  make  an  award  as  to  the  arrears  in  all  cases, 
but  in  those  cases  only  where  such  arrears  are  claimed  in  a  suit  in  chanceiy 
which  may  be  then  pending ;  and  whether  that  means  such  suits  only  as  shall 
be  pending  at  the  time  the  appeal  iS  determined, — which  seems  to  us  to  be 
die  naturd  meaning  of  the  words,  and  to  be  consistent  with  the  similar 
enactment  in  the  forty-fifth  section  of  the  former  act, — or  whether  it  means 
any  suit  in  equity  which  may  be  brought  at  any  fiiture  time,  so  as  to  be 
pending  at  the  tune  of  the  award  made,  would  not  seem  to  make  any 
materisu  difference.  Upon  the  former  interpretation  of  the  statute,  the 
answer  to  the  objection  to  the  witness's  interest  is,  that  it  did  not  appear 
that  any  suit  in  equity  for  arrears  had  been  brought  and  was  then  pending, 
and,  therefore,  that  no  direct  interest  in  the  event  of  this  issue  ^own  to 
exist.  Upon  the  latter  interpretation,  it  is  quite  uncertain  whether  any  such 
suit  in  chancery  may  ever  be  brought,  so  as  to  be  pending  at  the  time  th6 
award  shall  be  made ;  so  that  the  interest  of  the  witness  cannot  be  said,  in 
either  case,  to  be  a  certain  interest  existing  at  the  time  of  the  examination, 
but  to  be  merely  speculative  and  contingent. 

*But  we  cannot  help  thinking  that  the  answer  made  by  the  wit-  r*Qi  q 
ness  when  re-examined  as  to  his  interest,  removes  any  supposed  ^ 
objection  to  his  competency.  After  his  statement  that  ne  was  at  that  time 
the  occupier  of  the  farm,  in  answer  to  a  question  put  to  him  by  the  defend- 
ant's counsel,  who  had  called  him  as  a  witness,  he  stated  that  his  bargain 
with  his  landlord  was,  that,  if  the  farm  should  become  titheable,  he  was 
not  to  be  affected  by  it;  and,  as  no  ftirther  inquiry  was  made  of  him  by  the 
counsel  who  objected  to  his  competency,  we  must  take  it,  that,  if  any  pos- 
sible supposition  can  be  made  by  which  he  can  be  exempted  from  liability 
in  respect  of  the  tithes,  we  may  consider  that  such  mode  of  exemption  has 
been  had  recourse  to  on  this  occasion.  The  a^ement  between  die  land- 
lord and  the  witness  may  have  been,  that  his  interest  in  the  farm  should 
cease  immediately  on  tne  land  being  made  liable  to  the  rent-charge  in 
respect  of  the  full  amount  of  the  tithe ;  or  that  such  sum  may  have  been 
deposited  as  would  operate  as  a  full  and  complete  indemnity  and  exemp- 
tion from  liability.  Because  we  think  it  lies  upon  the  objector,  if  a  prifnd 
facie  answerlo  the  objection  be  ^ven  by  the  witness,  to  examine  as  to  the 
sufficiency  of  such  answer,  and,  if  no  such  examination  takes  place,  and 
it  is  not  diown  that  the  answer  is  sufficient,  it  must  be  taken  to  have  the 
fiill  weight,  in  restoring  the  competency,  which  it  primd  facie  imports  to 
bear.  For  these  reasons,  we  think  the  witness  was  competent,  and  that 
the  rule  for  a  new  trial  must  be  dischars:ed.  Rule  discharged. 


314  Doe  d  Wihtke  v.  Perkatt.  T.  V.  1843. 


IN  THE  HOUSE  OF  LORDS. 

DOE  dem.  ISAAC  WINTER  ».  MATTHEW  PERRATT  and  WIL- 

LIAM  BURGE. 

DOE  dem.  CATHERINE  VINEY,  THOMAS  VINEY  and  THOMAS 
GREENSLADE  t>.  MAITHEW  PERRATT. 

DOE  dem.  JOHN  SLADE  and  JOHN  THOMAS  WEBB  ».  MAT- 
THEW  PERRATT. 

A.  devised  Whiteacre  to  B.  for  life,  remainder  to  C.  or  his  male  heir,  if  anjr;  and  if  no 
male  lieir  lawfully  begotten  by  C,  then  to  fall  to  the  first  male  heir  of  D.'r  family,  pay- 
ing unto  such  of  the  daughters  of  D.  who  should  be  then  living  100/.  each,  at  the  time 
of  taking  possession  of  the  estate. 

C.  died  in  the  lifetime  of  B.,  leaving  a  daughter,  who  also  died  in  the  lifetime  of  B.,  leav- 
ing  a  son  £. 

Previously  to  the  date  of  the  will  D.  had  died,  leaving  five  daughters;  viz.,  F.  with  a 
daughter;  6.  with  two  sons,  M.  and  N. ;  H.  with  one  son,  0.;  I.  with  one  son,  Pj 
K.  with  one  son,  Q. 

After  the  death  of  A.,  the  daughter  of  F.  hAd  a  ton,  L. ;  after  which  F.  died,  then  I^ 
then  B. 

Heldj  in  Dom.  Proc,  affirming  the  judgment  in  B.  R.,  that  a  remainder  in  fee  vested  in 
P.,  dUteniienie  Lord  Cottenham ;  with  whom  agreed  findal,  C.  J.,  and  Pat teson,  J.,  "who 
were  of  opinion  that  the  devise  in  remainder  was  void  for  uncertainty,  and  WiUisuns,  J., 
who  was  of  opiuion  that  the  remainder  vested  in  M. 

QiMBrc  whether  tb*i  expression  ^^  first  male  heir  of  the  branch  of  D.'s  family"  is  to  be  con- 
sidered as  liaving  been  used  in  a  technical  sense  or  in  a  popular  sense,  applicable  to 
an  heir  apparent  and  an  heir  presumptive. 

Htldf  by  lK>rd  Brougham, — with  whom  agreed  Parke,  B.,  Coltman,  J.,  and  Maule,  J., — 
that  the  expression  is  to  be  considered  ak  having  been  used  in  its  technical  sense  ;  and 
by  Lord  Cottenham, — with  whom  agreed  Tindal,  C.  J.,  Beyley,  B.,  Littledale,  J.,  Bosao- 
quet,  J.,  and  Taunton,  J.,  and  afterwards  Tindal,  C.  J..  Patteson,  J.,  and  Williams,  J*)*- 
that  the  expression  is  to  be  considered  as  having  been  used  in  its  popular  sense. 

Assuroinff  the  remainder  to  have  vested  in  P.,  qtutre  at  what  period  it  vested. 

Heid,  by  Lord  Brougham, — with  whom  agreed  Parke,  B.,  Coltman,  B.,  and  Maule,  J.,— 
that  it  vested  on  the  death  of  I.,  the  fourth  daughter  of  D.;  Tindal,  C.  J..  Patteson,  J., 
and  Williams,  J.,  being  of  opinion  that  it  vestedon  the  death  of  F.,  the  eldest  daughter 
ofD. 

Thbee  actions  of  ejectment  were  brought  to  recover  the  possession  of 

certain  lands  in  the  county  of  Somerset,  to  which  the  lessors  of  the  plaintiff 

•3151  ^^^^^*^^ly  *claimed  to  be  entided  under  the  will  of  Emanuel  Chil- 

-■   cott.     At  the  trial  die  iury  found  in  each  cause  a  special  verdict, 

which  stated  in  substance  as  follows : — 

On  the  16di  of  March,  1786,  Emanuel  Chilcott  was  seised  in  his  demesne 
as  of  fee  of  the  Tnickwell  estate,  bemg  the  tenements  in  the  declaration 
mentioned ;  and  being  so  seised,  he  on,  &c.  duly  made  and  published  his 
last  will  and  testament  in  writing,  bearing  date,  &c.,  and  thereby  devised 
as  follows : — 

'^  I  give  unto  John  Chilcott,  my  kinsman,  living  in  London,  100/.,  to  be 
paid  in  one  year  after  my  decease ;  also  I  give  unto  Anne  White,  my  sister- 
m-law,  20/.  and  the  income  of  Burge's  cottage  and  her  living  in  it,  if  she 
thinks  proper,  during  her  life ;  also  I  ^ve  unto  Eleanor  White  100/.  and 
half  of  Truckwell  estate  during  her  lite ;  also  I  give  unto  William  Bur^ 
my  serving  man,  5/.  All  the  residue  of  my  goods,  chattels^  rights,  credits, 
personal  and  testamentary  estate,  and  also  my  lands,  tenements,  and  here- 
ditaments I  give,  devise,  and  bequeath  unto  Elizabeth  Chilcott  my  wife, 
during  her  lite,  whom  I  make  my  sole  executrix ;  and  I  do  allow  the  said 
Elizabeth  Chilcott  to  give  what  she  thinks  proper  of  her  said  effects  to  her 
sisters  Eleanor  White  and  Anne  White,  during  their  hves.     And  after  the 
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above  lives  have  expired^  diat  is  to  say,  Elizabeth  Chilcott)  Eleanor  White, 
and  Anne  White,  aU  the  lands,  rights,  profits,  and  hereditaments  of  Truck- 
well  estate  to  come  to  John  Chilcott,  my  kinsman,  living  in  LondcHii  or  his 
male  heir,  if  any ;  free  land  not  to  be  sold  nor  mortgaged  on  any  account 
whatever,  but  to  remain  in  the  Chilcott's  family  for  land  of  inheritance, 
with  two  cottages,  garden,  and  orchard  in  the  pari^  of  Brompton  Ralph, 
adjoining;  to  the  said  Tnickwell  estate,  called  by  the  name  of  Middle  Whit- 
combe,  free  land.  And  if  no  male  heir  lawfully  begotten  by  the  said  John 
Chilcott,  then  the  above  lands  to  fidl  to  the  first  male  heir  of  the  branch  of 
my  *uncle  Richard  Chilcott's  &mily,  who  lived  at  Hancrick  &rm,  x*^\(\ 
Yielding  and  paying  unto  such  of  the  daughters  of  the  aforesaid  ^ 
Kichard  Chilcott,  which  shall  then  be  Uvin^,  the  sum  of  lOOZ.  each,  at  the 
time  of  the  taking  possession  of  the  aforesaid  estates." 

Emanuel  Chilcott,  on  the  24th  of  May,  1787,  died  so  seised,  without 
revoking  or  altering  his  said  will,  and  without  issue,  leaving  the  said  Eliza* 
beth  Chilcott  his  widow,  and  the  said  Anne  White  and  Eleanor  White  him 
surviving;  whereupon  and  whereby  the  said  Eleanor  White  became  and 
was  seised  of  one  moiety  of  the  said  tenements  called  Tnickwell  estsfe, 
with  the  appurtenances,  in  her  demesne  as  of  freehold  for  the  term  of  her 
life,  and  the  said  Elizabeth  Chilcott  became  and  w*as  seised  of  the  other 
moiety  of  the  said  tenements,  with  the  appurtenances,  in  her  demesne  as  of 
fieehold  for  the  term  of  her  life.  Anne  White  died  on  the  9th  of  April, 
1791,  leaving  the  said  Elizabeth  Chilcott  and  Eleanor  White  her  surviving; 
and  on  the  23d  of  April,  1792,  Elizabeth  Chilcott  duly  made  and  pub- 
liiihed  her  last  will  and  testament  in  writing,  bearing  date,  &c.,  and  signed 
by  her  the  said  Elizabeth  Chilcott,  and  attend  and  subscribed  in  her  pre- 
sence by  three  credible  witnesses,  and  thei^eby  amongst  other  things  de- 
vised, and  in  pursuance  of  all  and  every  power  and  powers  enabling  her  in 
ttiat  behalf,  gave  and  devised,  all  those  the  said  tenements  comprised  in  the 
said  Emanuel  Chilcott's  will,  over  which  she  had  any  power  or  disposition,  to 
her  sister  Eleanor  White  and  her  assigns  for  and  dunng  the  term  of  her  life. 

On  the  25th  of  December,  1795,  if  izabeth  Chilcott  died  so  seised  of  the 
last-mentioned  moiety  of  the  said  tenements  called  Tnickwell  estate,  with 
the  appurtenances,  without  revoking  or  altering  her  said  will,  whereupon 
and  whereby  the  said  Eleanor  White  became  and  was  seised  of  the  entire 
of  the  said  tenements,  with  the  appurtenances,  *in  her  demesne  as  r^oi*; 
of  freehold  for  the  term  of  her  life,  and  on  the  14th  of  July,  1820,  ^ 
Eleanor  White  died  so  seised. 

The  said  John  Chilcott  (who  was  the  heir  of  the  said  Emanuel  Chilcott) 
in  the  year  1765  married,  and  afterwards,  and  in  the  lifetime  of  the  said 
Eleanor  White,  in  December,  1808,  died  without  ever  having  had  any 
male  heir  by  him  lawfully  begotten,  and  without  having  levied  a  fine  or 
sufiered  a  recovery  of  the  said  tenements,  or  any  part  thereof;  but  the  said 
John  Chilcott  had  issue,  Sarah,  his  only  daughter,  and  in  the  year  1789  the 
said  Sarah  Chilcott  married  with  Thomas  Webb,  by  whom  me  had  issue 
John  Chilcott  Webb  her  only  son,  and  on  the  4th  of  April,  1810,  the  said 
Sarah  Webb  died ;  whereupon  and  whereby  the  said  John  Chilcott  Webb 
became  and  was  heir  of  the  said  Emanuel  Chilcott.  The  said  John  Chil* 
cott  Webb,  after  the  death  of  his  mother,  to  wit,  on  the  13th  of  August, 
1814,  by  a  certain  indenture  then  made  between  the  said  John  ChOcott 
Webb  and  Louisa  his  wife  of  the  one  part,  and  William  Gray,  since  de- 
ceased, of  the  other  part,  demised  the  tenements,  caUed  Tnickwell  estate, 
to  the  said  William  Gray  for  1000  years;  and  it  was  by  the  said  indenture 
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declared  that  a  certain  fine  sur  conuzance  de  droit ^  come  ceo^  ^c,  with  pro- 
clamations, levied  of  the  said  premises  by  the  said  John  Chilcott  Webb  and 
Louisa  his  wife,  should  enure  to  the  use  of  the  said  William  Gray,  hi^/  ex* 
ecutors,  administrators,  and  assigns  during  the  said  term  of  1000  years,  and 
subject  thereto,  to  the  only  proper  use  and  behoof  of  the  said  Jolm  Chilcott 
Webb,  his  heirs  and  assigns  for  ever.  The  said  William  Gray,  on  the  21st 
of  October,  1815,  duly  made  and  published  his  will,  and  thereby,  without 
specifically  devising  the  said  tenements,  or  any  part  thereof,  devised  and 
bequeathed  all  the  residue  of  his  real  and  personal  estate  to  John  Slade,  his 
*^1R1  ^^^c^^^^)  ^administrators,  and  assies,  and  appointed  him  sole  exe- 
J  cutor  of  his  said  will;  and  the  said  William  Gray  on  the  13th  of 
August,  1817,  died  without  altering  or  revoking  the  same,  and  the  said 
John  Slade,  on  the  17th  of  December,  1817,  diiiy  proved  the  said  will  in 
the  prerogative  court  of  the  Archbishop  of  Canterbury,  and  took  upon  him- 
self the  execution  thereof;  whereupon  and  whereby  the  said  Jolm  Slade, 
after  die  death  of  the  said  Eleanor  White,  to  wit,  on  the  20th  of  July,  1820, 
aforesaid,  entered  into  the  tenements,  claiming  the  same,  and  was  possessed 
thereof  as  the  law  required,  and  being  so  possessed  thereof,  he  the  said 
John  Slade,  afterwards,  to  wit,  on  the  said  1st  of  December,  1820,  de- 
mised to  the  plaintifil 

On  the  22d  of  April,  1820,  the  said  John  Chilcott  Webb  died  mtestate, 
leaving;  John  Staines  Webb  his  only  child  and  heir-at-law ;  whereupon  and 
whereby  the  said  John  Staines  Webb,  after  the  death  of  the  said  Eleanor 
White,  to  wit,  on  the  20th  of  July,  1820,  entered  into  the  said  tenements, 
claiming  the  same,  and  was  possessed  thereof  as  the  law  required,  and  being 
so  possessed  thereof,  the  said  John  Staines  Webb  afterwards,  to  wit,  on  the 
said  1st  of  December,  1820,  demised  the  said  premises  to  the  plaintiff,  &c. 

In  the  lifetime  of  the  said  Emanuel  Chilcott,  viz.  on  the  I7th  of  March, 
1780,  the  said  Richard  Chilcott,  the  uncle  of  the  said  Emanuel  Chilcott, 
who  lived  at  Hancrick  farm,  in  the  said  will  of  Emanuel  Chilcott  mentioned, 
died  without  ever  having  had  a  son,  leaving  five  daughters  only,  that  is  to 
say,  Mary,  who  was  born  on  the  9th  of  November,  1739;  Joan,  who  was 
bom  on  the  1st  of  January,  1741 ;  Sarah,  who  was  bom  on  the  4th  of  De- 
cember, 1744;  Betty,  who  was  bom  on  the  2dth  of  October,  1746;  and 
Agnes,  who  was  bom  on  the  13th  "of  Febmary,  1749,  and  which  said 
daughters  were  all  living  at  the  time  of  the  makmg  of  the  will  of  the  said 
«oi  Q-i  Emanuel  *Chilcott,  and  at  the  time  of  his  death,  and  as  well  the 
^  said  five  daughters  respectively  hereinafter  mentioned,  who  were 
bom  before  the  making  of  the  said  will  of  the  said  Emanuel  Chilcott,  were 
all  well  known  to  him  at  the  time  of  making  his  will. 

On  the  6th  of  June,  1768,  the  said  Mary  Chilcott  intermarried  with 
George  Bishop,  by  whom  she  had  issue  four  daughters  only,  and  no  other 
issue,  that  is  to  say,  Betty,  who  was  bom  on  the  6th  of  August,  1769 ;  Aim, 
bora  on  the  11th  of  October,  1770;  Mary,  born  on  the  11th  of  January, 
1772 ;  and  Anna,  bom  on  the  2d  of  August,  1781.  Mary  Chilcott,  after- 
wards Bishop,  in  the  lifetime  of  the  said  Eleanor  White,  in  the  year  1799, 
died.  On  the  1st  of  May,  1794,  the  said  Betty  Bishop,  die  eldest  daughter 
of  the  said  Mary  Bishop,  intermarried  with  John  Durham  Pprratt,  by  whom 
she  had  issue  the  defendant  Matthew  Perratt,  her  eldest  son  and  heir-at-law, 
who  was  bom  on  the  3d  of  March,  1795 ;  and  which  Betty  Perratt  and 
Matthew  Perratt  are  still  respectively  living. 

On  the  14th  of  May,  1762,  the  said  Joan  Chilcott  intermarried  with 
Isaac  Winter,  by  whom  she  had  issue  two  sons,  viz.  Thomas  Chilcott  Win- 
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ter,  bom  on  the  18th  of  February,  1763,  and  Isaac  Winter,  bom  on  the 
16th  of  July,  1770,  both  of  ^hom  were  also  well  known  to  the  testator, 
and  afterwards,  and  after  the  death  of  the  said  Eleanor  White,  to  wit,  on 
the  8th  of  November,  1820,  the  said  Joan  Chilcott,  afterwards  Winter, 
died.  In  the  respective  lifetimes  of  the  said  Eleanor  White  and  the  said 
Joan  Chilcott,  afterwards  Winter,  to  wit,  on  the  30th  of  December,  1817, 
die  said  Thomas  Chilcott  Winter  died  a  bachelor  and  intestate,  leaving  the 
said  Isaac  Winter  his  brother  and  heir-at-law  him  surviving. 

On  the  3d  of  April,  1769,  the  said  Sarah  Chilcott  intermarried  with 
Samuel  Parsons,  by  whom  she  had  issue  two  sons,  viz.  James  Parsons, 
born  on  the  3d  of  October,  ^1771,  and  John  Parsons,  born  on  the  r^ooA 
4th  of  January,  1773,  and  afterwards,  and  in  the  lifetime  of  the  l 
said  Eleanor  White,  to  wit,  on  the  4th  of  August,  1813,  she,  the  said  Sarah 
Parsons,  died ;  and  afterwards,  to  wit,  in  1813,  the  said  James  Parsons 
died  intestate,  and  without  issue,  leaving  John  Parsons,  his  brother  and 
heir-at-law,  hiin  surviving. 

On  the  4th  of  August,  1764,  the  said  Betty  Chilcott  intermarried  with 
Benjamin  Viney,  by  whom  she  had  issue  Thomas  Viney,  her  only  son,  bom 
on  the  5th  of  March,  1765 ;  and  the  said  Betty  Viney,  afterwards,  and  in 
the  lifetime  of  the  said  Eleanor  White,  to  wit,  on  the  24th  of  Febraaiy, 
1804,  died,  leaving  the  said  Thomas  Viney,  her  only  son  and  heir-at-law, 
her  surviving.  Thomas  Viney  afterwards,  and  in  the  lifetime  of  the  said 
Eleanor  White,  to  wit,  in  1795,  intermarried  with  Catherine  Phelps,  by 
whom  he  had  issue  one  son,  Thomas  Viney,  who  is  still  living ;  and  the 
said  Thomas  Viney,  the  fether,  afterwards,  on  the  15th  of  July^,  1819,  duly 
made  and  published  his  last  will  and  testament  in  writing,  bearmg  date,  &c., 
and  si^ed,  &c. ;  and  thereby  gave  and  devised  all  his  real  estate  to  the 
said  Catherine  Vmey,  her  heirs  and  assigns.  Thomas  Viney,  the  father, 
afterwards,  and  before  the  said  time  when,  &c.,  to  wit,  in  September,  1819, 
died  widiout  revoking  or  alteringhis  said  wiU,  leaving  the  said  Catherine 
Viney,  his  widow,  and  the  said  Thomas  Viney,  his  omy  son  and  heir,  him 
surviving. 

On  the  11th  of  November,  1770,  Agnes  Chilcott,  the  fifth  daughter  of 
the  said  Richard  Chilcott,  intermarriecf  with  John  Greenslade,  by  whom 
the  had  issue  Thomas  Greenslade,  her  only  son,  bom  on  the  10th  of  De- 
cember, 1772 ;  and  afterwards,  to  wit,  in  1780,  the  said  John  Greenslade 
died,  leaving  the  said  Agnes,  his  vndow,  and  the  said  Thomas  Greenslade, 
his  son,  him  surviving,  both  of  whom  are  still  living. 

*Upon  this  special  verdict,  the  majority  of  the  Court  of  King's  r*Qoi 
Bench,  consisting  of  Holboyd,  J.,  and  Littledale,  J.,  in  Hilary  '■ 
term,  1826,  were  of  opinion  in  favour  of  the  claim  of  Thomas  Vmey,  the 
son  of  Bet^,  the  fourth  daughter  of  Richard  Chilcott,  who  was  bom  on 
the  5th  of  March,  1765,  and  whose  mother  died  on  the  24th  of  Febmary, 
1804;  BayijEy,  J.,  dissenting;  that  leamed  judge  being  of  opinion  tlmt 
Isaac  Winter,  the  son  of  the  eldest  of  the  five  dauditers  of  Richard  Chil- 
cott, who  had  a  son,  was  entided,  5  B  &  C.  48,  7  D.  &  R.  733. 

Tlie  judgment  of  the  court,  therefore,  was  given  for  the  plaintiff  on  the 
demise  of  Catherine  Viney  and  others,  and  for  the  defendants,  in  the  other 
ejectments.  The  record  being  removed  by  writ  of  error  to  ihe  House  of 
Lords,  the'foUowing  questions  were  submitted  for  the  opinion  of  the  judges : — 

First,  whether,  under  the  circumstances  disclosed  in  the  special  verdict, 
the  remainder  to  the  first  male  heir  of  the  family  of  the  testator's  unde, 
Richard  Chilcott,  was  a  remainder  in  fee  simple  or  in  fee  tail. 
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Secondly,  whether  the  expression  **  first  male  heir"  was  used  by  the 
testator  to  denote  a  person  of  whom  an  ancestor  might  be  living. 

Thirdly,  at  what  time  did  the  remainder  vest  in  interest. 

Fourthly,  in  what  person  did  the  remainder  first  vest  in  interest. 

Fifthly,  whether  the  remainder,  if  once  vested  in  interest  in  any  person, 
could  afterwards  open  or  become  divested,  so  as  to  admit  another  person 
in  preference  to  the  person  in  whom  it  had  so  vested. 

The  case  was  srmed  at  the  bar  of  the  House  in  the  session  of  1833, 

♦Q^foi   when  four  of  the  judges,  viz.  Tindal,  C.  J.,  *Bayley,  B.,  Bosan* 

-'   QUET,  J.,  and  Taunton,  J.,  delivered  their  opinions  seriatimy  and 

LiTTLEDALE,  J.,  referred  to  the  opinion  aheady  expressed  by  him  in  the 

court  below,  and  to  which  he  still  adhered. 

Upon  the  fourth  question  the  four  first-mentioned  judges  difiered  in 
opinion,  Bayley,  B.,  holding  that  the  remainder  first  vested  in  interest  in 
lliomas  Chilcott  Winter,  and,  upon  his  deidi,  passed  by  descent  to  his 
brother  Isaac ;  Bosanquet,  J.,  and  Taunton,  J.,  that  the  remainder  first 
vested  in  interest  in  Matthew  Perratt,  he  being  the'  representative  of  the 
eldest  branch  of  the  uncle  Richard's  family.  Upon  the  first,  second,  third, 
and  fifth  ciuestions,  those  judges  were  unanimously  of  opinion — 1st.  That 
the  remainder  to  the  ^^  first  male  heir"  was  a  remainder  in  fee-simple. 
2dly.  That  the  words  "  first  male  heir"  were  used  to  denote  an  heir  appar^ 
en/  of  a  person  then  living.  3dly.  That  the  remainder  vested  in  interest  as 
soon  as  diere  was  any  person  in  existence  answering  to  the  descripHo  per^ 
sontB  contained  in  the  will,  that  is,  on  the  death  of  Muy,  the  eldest  daughter 
of  the  testator's  uncle  Richard,  in  1799.  5thly.  That  the  remainder,  if  once 
vested,  could  not  afterwards  be  divested,  (a) 

The  case  was  again  argued  at  the  bar  of  the  House  on  the  10th  of  August, 
1841,  the  judges  present  being  Tindai.,  C.  J.,  Parke,  B.,  Patteson,  J., 
Williams,  J.,  Coltman,  J.,  and  Maule,  J.,  to- whom  the  following  ques* 
tions  were  propounded : — 

1st.  Whether  the  expression  ^^  first  male  heir"  was  used  by  the  testator 
to  denote  a  person  of  whom  an  ancestor  might  be  living? 

2dly.  At  what  time  did  the  remainder  vest  in  interest? 

3dly.  In  what  person  did  the  remainder  first  vest  in  interest? 
*3231       ^'I'here  being  still  a  difference  of  opinion  amon^  the  learned 
-■  judges,  they,  on  the  10th  of  May,  1842,  delivered  their  judgments 
l«ria^tfii,  as  fellows: — 

Maule,  J.  My  lords,  in  answer  to  vour  lordships'  first  question,  I  am 
of  opinion  that  the  expression  ^^first  male  heir"  was  not  used  by  the  testator 
to  denote  a  person  of  whom  an  ancestor  might  be  living.  It  is  a  rule  of 
construction,  founded  in  reason  and  supported  by  many  authorities,  that 
words  in  a  will  are  to  be  construed  according  to  their  strict  and  proper 
acceptation,  imless  there  be  something  to  show  that  such  a  construction  is 
not  that  intended  by  the  testator.  An  heir  properly  and  stricdy  means  a 
person  whose  ancestor  is  dead.  It  is  sometimes,  when  the  context  neces^ 
sarily  requires  it,  understood  to  mean  an  heir  apparent.  In  the  present 
case  there  appears  to  me  to  be  nothing  to  show  that  any  other  than  the  strict 
and  proper  sense  is  to  be  given  to  the  word  heir. 

In  answer  to  the  second  and  third  questions,  it  appears  to  me  that  the 
^^  branch  of  my  unde  Richard  Chileott's  family"  means  that  branch  of  the 
Chilcotts  which  consists  of  my  uncle  R.  Chileott's  family ;  the  testator 
having  before  mentioned  another  branch  of  the  &mi]y,  that  is,  John  Chil- 

(a)  See  10  Bingh.  108,  3  M.  fc  Soott,  980. 


\^ 


6  Manning  &  Granger.  323 


crtt,  or  his  heir  male  laA¥fuIly  begotten.  Now  the  family  of  R.  Chilcott 
consisted  of  five  dau^teis,  and  the  expression  ''heir  male  of  the  branch," 
by  itself,  might  mean  either  an  heir  male  who  was  heir  of  the  branch,  that 
is,  of  R.  Chilcott  or  all  his  daughters,  which  would  be  possible,  or  of  the 
branch  may  mean  ^^  belonging  to  the  branch ;"  and  between  these  two 
senses  the  latter  is  determined  to  be  the  true  one,  by  the  devise  of  100/.  to 
each  of  the  daughters  who  shall  be  living  at  the  time  the  said  heir  male 
takes.  The  devise,  therefore,  in  effect,  is  to  the  first  heir  male  belonging 
to  that  branch,  that  is,  to  the  first  heir  male  •of  any  of  those  daugh-  r^ooA 
ters ;  and  the  remainder  vested  in  interest  as  soon  as  any  of  the  ^ 
daughters  died  leaving  an  heir  male,  that  is,  on  the  deatli  of  Betty  Viney 
in  1804,  when  Thomas  Viney,  being  her  heir,  was  the  first  male  heir  of 
R.  Chilcott's  family. 

CoLTMAN,  J.  To  your  lordships'  first  question,  "  Was  the  expression 
'  first  male  heir'  used  by  the  testator  to  denote  a  person  of  whom  an  ancestor 
might  be  living?"  I  humbly  conceive  the  answer  ought  to  be  that  the 
expression  ^^  fiiit  male  heir"  was  not  used  by  the  testator  to  denote  a  person 
of  whom  an  ancestor  might  be  living.  To  ascertain  in  what  sense  these 
words  were  used,  they  should  be  considered  in  connexion  with  those  which 
follow  them.  The  devise  is  to  the  '^  first  male  heir  of  the  branch  of  my 
uncle  Richard  Chilcott's  family." 

These  words  have  been  considered  by  some  of  the  learned  judges  who 
have  on  former  occasions  delivered  an  opinion  on  this  case,  as  being 
equivalent  to  the  expression  ^^  first  male  heir  of  my  uncle  Richard ;"  and 
if  this  be  the  correct  sense  to  be  put  on  the  words,  it  will  follow,  perhaps, 
that  the  words  ''  male  heir"  were  used,  not  in  the  strict  technical  sense  of 
the  words,  but  as  designating  simply  male  descendant.  But  I  humbly 
venture  to  think  that  such  is  not  the  meaning  of  the  words  '^  first  male  heir 
of  the  branch  of  my  uncle  R.  Chilcott's  family;"  for  I  cannot  imagine  that 
the  testator  would  have  used  so  clumsy  a  periphrasis  to  describe  the  first 
heir  male  of  his  uncle  Richard,  when,  in  the  preceding  devise  to  John 
Chilcott  of  LfOndon  or  his  male  heir,  he  uses  simple  and  appropriate  terms 
of  description,  construing  the  one  devise  by  the  other,  it  seems  to  me,  that 
if,  by  the  latter  devise,  he  had  meant  to  designate  the  first  heir  male  of  his 
uncle  Richard,  he  would  have  used  the  same  terms  as  he  had  used  in  the 
former  devise ;  !*and  when  I  find  him  studiously  selecting  other  r*Qog 
terms,  I  think  the  just  principles  of  construction  require  us  to  under-  ^ 
stand  that  he  means  something  different 

The  words  have  been  understood  in  a  different  sense  by  others  of  the 
kamed  judges,  and  have  been  considered  as  equivalent  to  the  words  ^^  first 
male  heir  of  a  branch  or  of  any  branch  of  my  uncle  Richard's  family." 
On  this  construction  of  the  words  the  family  of  the  testator's  uncle  Richard 
is  considered  as  consisting  of  five  branches,  that  is  to  say,  each  of  Richard's 
dau^ters  with  her  family  are  considered  as  constituting  one  branch.  I 
humbly  venture  to  doubt  the  propriety  of  this  construction ;  for  nothing,  as 
it  appears  to  me,  can  well  be  more  opposed,  both  in  grammar  and  in  sense, 
than  the  words  ''the  branch"  and  the  words  ''a  branch  of  my  uncle 
Richard's  familv,"  the  former  pointing  definitely  to  some  distinct  branch, 
the  latter,  indefinitely  to  one  out  of  many.  Such  violence  ought  not  to  be 
done  to  the  words  used  if  any  more  natural  and  appropriate  sense  can  be 
ascribed  to  them. 

The  sense  in  which  I  humbly  think  these  words  are  to  be  understood 
will  best  appear  from  considering  the  pedigree  of  the  Chilcott  family,    llie 
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ChUcott  family  originally  consisted  of  three  branches,  the  family  of  Emanuel, 
the  father  oi  ihe  testator,  constituting  one  branch,  that  of  John,  the  father 
of  John  of  London,  constituting  the  second  branch,  and  the  family  of 
Richard  Chilcott  constituting  the  third  branch ;  and  the  expression  "  first 
male  heir  of  the  branch  of  R.  Chilcott's  family'*  appears  to  me  equivalent 
to  the  expression  "  first  male  heir  of  that  branch  which  R.  Chilcott's  family 
form  of  the  Chilcott  family,"  The  party  intended  to  take  under  this  de- 
scription must  be  of  the  branch  of  R.  Chilcott's  family,  that  is  to  say,  he 
must  be  a  member  of  R.  Chilcott's  family,  and  he  must  be  first  male  heir 
•^261  ^^  ^^^  branch ;  in  other  words,  he  must  be  a  descendant  •of  R. 
^   Chilcott,  he  must  be  an  heir  male,  and  he  must  be  first  heir  male. 

Now,  in  determining  whether  the  words  "  male  heir"  in  this  devise  are 
to  be  understood  as  denoting  a  person  of  whom  an  ancestor  might  be  living, 
it  is  to  be  borne  in  mind,  that  although,  at  the  time  when  the  will  was  made, 
there  was  no  member  of  R.  Chilcott's  famBy  who  was  an  heir  male,  in  the 
strict  sense  of  the  word,  it  might  well  be,  that  before  the  will  would  become 
operative  by  the  death  of  the  testator  there  might  be  several  members  of 
the  family  who  would  answer  that  description ;  for  instance,  it  miglit  well 
be  that  two  or  more  of  the  daughters  of  R.  Chilcott  should  die  before  the 
testator,  leaving  sons,  or  that  one  of  the  daughters  should  have  left  a  grand- 
son who  might  be  her  heir  male,  or  other  cases  of  like  nature  might  have 
occurred  by  which  different  members  of  the  family  might  have  become  niale 
heirs,  and  these  not  being  remote  and  merely  possible,  but  probable  and 
proximate  contingencies,  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  the  testator  m  penning  his  will. 

Now,  bearing  this  in  mind,  and  considering  it  as  a  setded  rule  that  where 
technical  words  are  used  in  a  will,  they  are  to  be  considered  as  used  in 
their  proper  and  technical  sense,  unless  there  be  some  strong  ground  for 
inferring  the  contrary,  I  cannot,  in  the  present  case,  see  any  sufficient  reason 
for  inferring  that  the  words  "  heir  male"  were  used  in  this  will  in  any 
other  than  their  proper  and  technical  sense.  I  therefore  think  that  they 
were  not  used  to  denote  a  person  of  whom  an  ancestor  might  be  living. 

To  your  lordships'  second  question,  "  At  what  time  did  this  remainder 
first  vest  in  interest  ?"  I  answer,  that,  in  my  humble  opinion,  the  remainder 
vested  in  interest  on  the  death  of  Betty,  the  wife  of  Thomas  Viney.  The 
remainder  in  question  would  have  vested  on  the  death  of  the  testator  if 

♦3271  ^^^^  ^^^  ^^^°  ^^  ^^^  *^"^®  ^  *person  who  answered  to  the  de- 
^  scription  of  "  first  male  heir  of  the  branch  of  Richard  Chilcott's 
family ;"  but  as  there  was,  at  his  death,  no  male  heir  of  the  branch  of 
Richard  Chilcott's  family  (in  the  sense  in  which  I  think  these  terms  ought 
to  be  understood,)  the  remainder  was  necessarily  contingent  until  there 
should  be  a  male  heir  of  that  branch.  When,  by  5ie  death  of  Mrs.  Viney, 
there  was  a  male  heir  of  the  branch  of  Richard  Chilcott's  family,  the  re- 
mainder would  vest  in  such  male  heir,  if  he  could  be  considered  as  filling 
the  description  of  first  male  heir. 

This  leads  me  to  the  consideration  of  what  is  one  of  the  main  difficulties 
in  the  case,  namely,  in  what  sense  the  word  "  first"  was  used  by  the  tes- 
tator. It  evidently  implies  priority  of  some  sort,  whether  priority  in  dignity 
and  worthiness  of  blood,  (which  to  a  certain  extent  is  recognised  even 
among  coparceners,  (a) )  so  that  the  issue  of  an  elder  sister  should  be  pre- 

(a)  As  to  the  eignesie^  or  mitia  par $^  of  the  eldest  daughter,  see  Bracton,  77;  Flera,  lib.  3, 
c.  9;  Britt.  c.  72;  P.  17.  £  2.  fo.  543,  Co.  Litt.  166  b;  The  BUkop  of  ExHer  v.  OtUiy  ami 
Otkerij  5  Mann,  k  Ryl.  in  error,  458.  ^ 
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fened  to  the  issue  of  a  younger  sister ;  or  priority  in  point  of  time  so  that 
he,  who  first  in  point  of  time  became  an  heir  male,  should  be  preferred  to 
one  who  subsequently  became  an  heir  male ;  or  priority  in  nearness  of  de- 
scent to  the  original  stock,  so  that  the  son  of  a  younger  daughter  should  be 
preferred  to  a  grandson  of  an  elder  daughter — may  be  matter  of  dispute ; 
and  if,  at  the  death  of  the  testator,  there  had  been  several  members  of  the 
family  answering  the  description  of  heirs  male,  it  might  have  been  veiy 
doubtful  which  of  them  answered  the  description  of  first  heir  male. 

But  in  the  case  which  actually  happened,  in  whatever  sense  the  word 
"  first"  was  used  by  the  testator,  it  seems  to  me  that  on  the  death  of  Mrs* 
Viney,  her  son  and  heir,  being  at  that  time  the  only  heir  male  in  the 
•family,  answered  the  description  of  "first  heir  male,"  being  evi-  r»ooQ 
dently  first  in  point  of  time,  and,  in  point  of  dignity  and  nearness,  *- 
first  heir  male,  because  only  heir  male. 

It  may  be  uiged,  in  opposition  to  this  mode  of  viewing  the  case,  that, 
although  on  the  death  of  Mrs.  Viney  her  son  became  heir  male,  and  so,  at 
that  time,  might  be  considered  as  first  heir  male,  in  every  sense  of  the  word, 
yet,  if 'the  word  first  means  first  in  dignity  and  worthiness  of  blood,  events 
subsequent  to  the  death  of  Mrs.  Viney  might  occur  whereby  ther^  would  be 
another  heir  male  in  the  family  who  would  answer  more  correctly  to  the 
description  of  first  heir  male ;  as,  for  instance,  the  death  of  Mrs.  Wmter  or 
Mrs.  Parsons.  But  to  this  objection  I  answer,  that  it  is  a  fixed  rule  with 
respect  to  contingent  remainders,  that  they  are  always  to  vest  at  the  earliest 
possible  moment  at  which  they  are  capable  of  vesting ;  (a)  and,  therefore,  if 
on  the  death  of  Mrs.  Viney,  her  son  at  that  time  answered  the  description 
of  first  male  heir,  the  remainder  will  not  continue  in  suspense,  because  it 
may  turn  out  that  on  the  happening  of  a  certain  contingency  there  would 
be  a  person  more  fiilly  answering  that  description.  It  is  like  the  case  where 
an  estate  is  given  to  A.  for  life,  with  remainder  to  the  right  heirs  of  J.  S., 
if  J.  S.  dies  leaving  a  daughter,  and  his  wife  enciente,  the  remainder,  ac- 
cording to  the  ancient  rule  of  the  common  law,  vested  in  the  daug^hter,  and 
thou^  a  posthumous  son  of  J.  S.  were  afterwards  bom,  the  remainder  was 
not  toereby  divested,  but,  on  the  death  of  A.,  the  daughter  was  held  to  be 
entitled  to  succeed  to  the  estate ;  Co.  Litt.  95  a,  137  b.  And  although  in 
the  instance  of  estates  settled  on  children  since  die  case  of  Reeve  v.  Long^ 
1  Salk.  227,  aird  the  statute  10  &  11  W.  3,  "c.  16,  the  application  r^ggg 
of  this  rule  of  the  common  law  has  been  modified  in  favour  of  pos-  ^ 
tfaumous  children,  yet  I  apprehend  the  principle  of  the  rule  is  in  no  wise 
aflfected  by  this  relaxation  of  its  application  in  the  particular  instance.  The 
rule  rests  on  the  necessity  there  is,  as  above  remarked,  that  every  contin- 
gent remainder  should  vest  at  the  earliest  possible  period,  since  if  it  were 
allowed  to  remain  in  suspense  it  might  continue  in  suspense  until  after  the 
determination  of  the  particular  estate,  and  the  contingent  remainder  might 
thereby  be  defeated  altogether. 

On  these  grounds  it  seems  to  me  that  the  remainder  in  question  vested  in 
interest  on  the  death  of  Mrs.  Viney. 

To  your  lordships'  third  question,  "  In  what  person  did  this  remainder 
first  vest  io  interest?"  the  answer,  in  my  judgment,  ought  to  be,  that  it 
vested  in  Thomas  Viney,  for  the  reasons  already  stated  in  reply  to  your 
lordships'  second  question.  ^ 

Williams,  J.  My  lords,  I  am  of  opinion  that  the  expression  "  first  male 

(a)  The  ground  of  this  rule  having  ceased  by  the  non-destrnctibility  of  contingent  re« 
Dmiuders.  created  by  7  &  d  Vict.,  c.  76,  qwtrt  whether  the  rule  itself  would  not  fail. 
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heir"  was  used  by  the  testator  in  the  sense  su^ested  by  the  question  first 
proposed  by  your  lordships ;  and,  in  giving  this  answer,  it  becomes  neces- 
sary at  once  to  explain,  as  well  as  I  am  able,  the  reasons  which  induce  me 
to  give  it,  which,  in  truth,  involves  a  consideration  of  the  whole  case. 

In  the  first  place,  it  seems  to  me  that  the  general  rule — that  the  will  of 
the  testator  should  be  carried  into  efiect  if  practicable — ^has  its  full  bearing 
upon  the  present  case ;  because,  if  any  thing  can  be  said  to  be  clear  as 
regards  this  testator,  this,  at  least,  seems  to  be  so,  that  he  did  not  intend 
his  heir-at-law  to  take  the  estate ;  for  if  so,  he  would  have  made  no  will  at 
•3301  ^^'  ^  which  case  he  probably  knew  that  the  law  would  have  •given 
-I  the  estate  to  such  heir ;  {a)  or  if  he /lid  make  a  will,  there  would  not 
have  been  the  provision  in  favour  ^'  of  the  branch  of  Richard  Chilcott's 
family." 

It  appears,  from  the  special  verdict,  that  there  were  three  branches  of  the 
Chilcott  family,  as  the  phrase  in  the  will  is ;  one,  of  which  the  testator  is  the 
head  as  being  the  son  of  the  elder  of  the  three  brothers,  Emanuel,  John, 
and  Richard ;  the  second,  the  branch  of  John  Chilcott,  the  second  brother, 
to  whose  son,  called  ^^John  of  London"  in  the  will,  the  first  devise  is;  and 
the  third  was  the  branch  of  R.  Chilcott,  in  which  the  testator  intended  the 
Truckwell  estate  to  go  in  default  of  issue  male  in  the  second  branch. 

The  words  of  the  will  are  as  follow:  After  the  expiration  of  three  lives 
"  all  the  lands,  &c.  of  Truckwell  estate  to  come  to  John  Chilcott,  my  kins- 
man, living  in  London,  or  his  male  heir ;  if  any  free  land,  not  to  be  sold 
nor  mortgaged  on  any  account  whatsoever,  but  to  remain  in  the  Chilcott's 
family,  for  land  of  inheritance."  Then  follows,  "and  if  no  male  heir  law- 
fully begotten  by  the  said  John  Chilcott,  then  die  lands  to  fall  to  the  first 
male  heir  of  the  branch  of  my  uncle  Richard  Chilcott's  family,  yielding  and 
paying  unto  such  of  the  daughters  of  the  said  R.  Chilcott  which  shall  be 
then  living,  the  sum  of  100/.  each  at  the  time  of  taking  possession  of  the 
aforesaid  estate ;"  and  here,  before  adverting  to  the  second  and  more  im- 

Sortant  clause  in  the  will,  I  would  observe  that  in  the  previous  devise  to 
ohn  of  London,  the  word  "  heir"  is  by  no  means  certainly  used  in  its 
•3311  ^^^^^^^1  *^^^  proper  sense;  for  the  devise  is,  not  to  my  kinsman 
^  John  Chilcott  living  in  London  and  his  heirs  male,  but  "  to  him  or 
his  male  heir,  if  any."  I  notice  this  merely  for  the  purpose  of  showing  the 
testator's  use  of  the  word  "  heir"  in  the  former  clause  of  the  will,  as  bear- 
ing, to  a  certain  extent,  upon  its  use  and  meaning  in  the  latter ;  because, 
as  to  the  question  arising  upon  Richard's  branch  of  the  family,  it  is  imma- 
terial whether  John  of  London  took  an  estate  in  tail  or  for  life. 

The  state  of  the  family  of  R.  Chilcott  is  already  before  your  lordships, 
and  has  been  noticed.  It  is  only  material  that  I  should  observe  that  R.  Chil- 
cott left  five  daughters  but  no  son ;  that  of  these  daughters,  the  eldest, 
Mary,  had  a  daughter  only,  whose  son,  Matthew  Perratt,  is  one  of  the 
claimants.  The  second,  Joan,  had  a  son,  Thomas  Chilcott  Winter,  older 
than  any  son  of  any  other  daughter.  Sarah,  the  third,  had  two  sons,  whom 
it  is  not  material  to  notice.  The  fourth,  Betty,  had  a  son,  Thomas  Viney, 
and,  what  is  important  in  one  view  of  the  case,  she  died  before  the  testator. 
The  fifth,  Agnes,  also  had  a  son ;  and  they  are  both  living.   And  upon  this 

(o)  Before  the  late  gtatate  of  wills,  (7  W.  4,  and  1  Yict.,  c.  26,)  upon  a  devise  to  the  heir, 
he  would  have  taken  by  descent,  and  not  by  purchase;  but  it  seldom  happened,  where  a 
will  was  made,  that  ihc  testator  suffered  the  land  tacitly  to  descend  to  his  heir,  without 
any  intimation  of  his  wish  that  the  heir  shonid  be  beneAtted.  Where  the  devise  was  to  a 
member  of  a  class,  and  not  to  a  specified  individual,  there  seems  to  have  been  no  motive 
for  inserting  a  merely  nominal  devise. 
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state  of  the  fiunQy  of  R.  Chilcott,  the  question  is,  whether  any  of  the  sons 
can  take  under  the  description  of  the  "  first  male  heirs  of  the  branch  of  my 
incle  Richard  Chilcott's  family;"  and  if  so,  which;  in  pursuing  which 
inquiry,  the  most  orderly  course,  as  it  seems  to  me,  is,  to  ascertain,  if  it 
may  be,  the  intention  of  the  testator,  and  then  to  examine  whether  that  can 
be  carried  into  effect  consistently  with  the  known  rules  of  law. 

Before,  however,  I  proceed  to  do  this,  which  is,  in  effect,  to  answer  the 
third  and  most  important  question  proposed  by  your  lordships,  it  may  be 
convenient  to  premise  who  are  7U)t  entided  to  take  under  the  will,  about 
which  there  is  much  less  difficulty,  and,  so  far  as  I  am  aware,  no  difference 
of  opinion.  In  the  first  place,  *then,  I  think  there  is  no  doubt  but  r»oqo 
that  the  daughters  of  R.  Chilcott  are  excluded.  They  all  technically  ^ 
constitute  one  heir ;  but  the  heir  described  in  the  will  is  one,  and  a  male. 
Moreover,  they  do  not  seem  to  have  been  in  the  contemplation  of  the  tes- 
tator with  a  view  to  any  beneficial  interest,  but  to  be  named  merely  as  the 
person  from  some  of  whom  was  to  be  bom  the  male  heir,  who  was  to  take. 
For  the  same  reason,  that  heir,  in  the  singular  number,  and  the  first,  is 
mentioned,  it  seems  to  me  that  the  heirs  male  of  each  of  the  daughters,  as 
constituting  in  the  aggregate  one  heir,  cannot  be  included,  and  also  as  not 
being  "the  first;"  that  the  grandson  of  R.  Chilcott's  eldest  daughter,  (Mat- 
thew Perratt,)  is  excluded  by  the  interposition  of  his  mother,  which  pre- 
vents that  part  of  the  description  firom  being  applicable  to  him.  The 
claims,  therefore,  are,  in  effect,  reduced  to  three ;  first,  of  the  heir-at-law, 
upon  the  ground  that  the  will  has  no  sufficient  certainty  of  meaning,  and 
those  of  'Diomas  Chilcott  Winter,  and  Thomas  Viney. 

This  being  so,  we  come  to  that  question  upon  which,  I  am  aware,  there 
is  so  much  difference  of  opinion,  that  I  cannot  do  otherwise  than  offer 
mine  to  your  lordships  with  much  diffidence.  That  opinion,  however, 
is,  that  it  was  the  intention  of  the  testator  that  the  sons  of  R.  Chilcott's 
dauorhters,  if  more  than  one,  should  be  preferred  in  the  order  of  their 
mother's  seniority ;  and  therefore,  if  Mary,  the  eldest,  had  had  a  son,  that 
he  would  have  been  "  the  first  male  heir,"  and  that  the  second  daughter, 
Joan,  being  the  first  who  had  a  son,  that  son  (Thomas  Chilcott  Winter)  is 
entitled  to  take  under  that  description,  and  further,  that  his  mother,  being 
alive  at  the  time  of  the  testator's  death,  is  no  objection  to  his  so  taking,  or, 
in  other  words,  that  the  will  is  to  be  so  read  as  if  the  expression  had  been 
^^  first  male  descendants^  of  R.  Chilcott.  To  this  construction,  I  am  r«33o 
^aware,  is  opposed  the  fact  that  the  state  of  R.  Chilcott's  family  ^ 
was  well  known  to  the  testator ;  (a)  and,  therefore,  it  is  said,  if  any  particu- 
lar grandson  of  R.  Chilcott  had  been  preferred,  nothing  could  have  been 
easier  than  to  name  him  in  the  will ;  and  it  cannot  be  denied  that  there  is 
weight  in  the  objection.  It  will  be  for  your  lordships,  however,  to  decide 
whether  it  is  not,  in  a  great  degree,  if  not  entirely,  removed  by  pursuing 
the  intention  of  the  testator,  which  I  assume  to  have  existed,  viz.,  that  the 
son  of  the  eldest  daughter,  if  any,  should  have  the  preference ;  and,  if  so, 
the  matter  might  well  have  been  left  open  by  the  testator,  seeing  that  up  to 
the  time  of  his  death,  that  chance  remained,  inasmuch  as  the  age  of 
R.  Chilcott's  eldest  daughter  was,  I  think,  about  forty-six  at  the  time  of 
that  event. 

To  this  construction,  also,  is  opposed  an  alleged  rule  of  law,  that  T.  C. 
Winter  cannot  take,  because,  at  the  time  of  the  testator's  death,  the  desig- 
nation of  "  male  heir"  was  wholly  inapplicable  to  him ;  that  the  word 

(a)QiMerr. 
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*^  heir"  has  a  fixed  and  settled  meaning  in  the  law,  and  that  nothing  in  this 
case  can  warrant  a  more  loose  or  popular  interpretation.  I  am  not  aware 
of  any  other  objection  in  point  of  law;  for  suppose  each  of  the  daughters 
of  R.  Chilcott  to  have  had  a  son,  and,  of  these,  that  the  son  of  the  second 
daughter  was  first  bom,  and  furdier,  that  all  the  dau^ters  died  in  the  life- 
time of  the  testator,  it  is  said,  in  this  supposed  case,  that  the  son  of  the 
second  daughter,  as  being  the  first  bom,  would  take  as  first  male  heir? 
T.  C.  Winter  would  have  that  claim.  Or,  is  it  said  that  the  son  of  the 
eldest  daughter,  as  being  the  nearest  to  her  fiither,  (for  so  she  was  by  the 
admission  of  most  of  my  leamed  brothers,) (a)  would  be  entitled?  T.  C. 
Winter  would  have  that  claim  also.  It  seems  to  be  plain,  therefore,  that 
•ooAi  *the  life  of  his  mother  at  the  time  of  the  testators  death,  and  his  not 
J  being  heir  according  to  the  legal  maxim,  constitute  the  objection, 
and  the  only  one,  to  the  constraction  which  I  submit  to  your  lordships ; 
and  the  weight  of  that  objection  must  depend  upon  the  greater  or  less 
degree  of  cleamess  with  which  the  intention  of  the  testator  appears  fairly 
to  warrant  that  constraction.  Before,  however,  I  examine  it  fiirther,  I  can- 
not help  obsemnff,  that — in  the  case  of  such  a  will  so  inartificially  and 
clumsily  composed,  that  some  (if  not  the  majority)  of  my  leamed  brothers 
are  of  opinion  that  no  certain,  or  even  intelligible  meaning,  can  be  extracted 
firom  it,  owing  to  such  rade^md  perplexed  composition,  and  that  for  default 
thereof  the  claim  of  the  heir-at-law  must  prevail, — it  is  a  fiaur-fetched  and 
somewhat  startling  supposition,  that  the  testator  must  have  been  conversant 
with  Coke  upon  Littleton,  and  the  profound  maxim — nemo  est  hteres  tnventis. 

Upon  this  question — ^the  existence  of  the  rule,  and  the  relaxation  of  it — 
I  must  not  forget  that  your  lordships  are  aheady  in  possession  of  the  author- 
ities bearing  upon  it,  and  of  a  most  minute,  and  leamed,  examination 
of  them. 

To  cite  those  cases  again,  and  to  comment  upon  them,  would  be  to 
assume  an  appearance  of  research  certainly,  not  real,  and  to  trouble  your 
lordships  at  much  length  upon  a  point  which  will  be  found  not  to  be  really 
in  dispute.  Neither  Sie  existence  of  the  rale,  generally,  nor  its  relaxation, 
in  certain  cases,  is  denied.  This,  I  think,  will  be  sufficiently  apparent, 
when  I  remind  your  lordships  of  the  manner  in  which  Holroyd,  J.,  and 
LiTTLEDALE,  J., — who  wcrc  in  favour  of  usin^  the  "term  of  art"  in  its 
technical  and  strict  sense — state  the  result  of  uie  authorities  as  to  the  rule 
and  the  exception.  Holroyd,  J.,  is  reported  thus  to  have  expressed  him- 
*3351  ®^'^"~"  'f  ^^  appeared  plainly  by  the  wiD  to  have  *been  the  testator's 
J  intention  that  an  heir  male  apparent  should  take  by  the  devise,  I 
agree  that  the  rales  of  law  would  not  prevent  the  giving  of  such  a  con- 
straction to  the  will  as  to  carry  that  intent  into  effect."  Littledale,  J., 
is  thus  reported : — "  All  these  cases,  therefore,  (cases  in  favour  of  my  con- 
struction,) only  come  to  this — ^that  tf  there  be  sufficient  upon  the  face  of 
the  will  to  show  that  the  word  is  so  used  that  the  testator  must  have  meant 
*heir  apparent,'  it  shall  be  so  considered;  as  he  so  intended  it;  but  they 
prove  nothing  more."  And  this  is  all,  with  all  possible  respect  be  it 
spoken,  that  they  are  required  to  prove,  consistently  with  my  view  of  the 
case.  So  that  it  is  obvious,  from  the  statement  of  the  question  by  these  most 
eminent  and  traly  leamed  judges,  that  it  comes  round  to  this  in  each  case — 
what  was  the  intention  of  the  testator?  because,  if  that  be  apparent,  ex 
concessis^  the  rale  will  yield  to  the  exception.  Instead,  therefore,  of  citing 
in  extenfiG^  I  will  content  myself  with  referring  generally  to  the  authorities 

(a)  Vide  antA,  326  n. 
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uriiich  I  consider  to  be  amply  sufficient  for  my  purpose.  They  are  James 
y.  Richardson,  Sir  T.  Raym.  330 ;  Darbison  v.  Beaumont^  1  P.  Williams^ 
229;  and  especially  Goodright  d.  Brooking  v.  Whiter  2  W.  Bla.  1010;  in 
which  De  Grey,  C.  J.,  seems  to  have  established  the  exception  which  Hoi^ 
BOYD,  J.,  and  LiTTLEDALE,  J.,  admitted. 

In  order,  however,  that  the  relaxation  of  terms  of  art,  or  of  the  strict  legal 
sense  of  a  word,  into  popular  meaning,  may  not  appear  to  be  a  modem 
doctrine,  I  take  leave  to  cite  to  your  lordships  the  case  of  HiU  v.  Grange, 
Plowd.  170.  That  was  an  action  for  trespass  for  breaking  and  entering  a 
house  and  certain  closes  of  land :  Plea,  that  the  said  house  and  closes  were 
'^  one  messuage  and  100  acres  of  land  to  the  same  appertammg,"  stating  a 
lease  thereof  to  the  defendant,  and  a  justification,  *not  material  to  r«oQg 
my  purpose.  Much  argument  took  place  upon  the  effect  of  this  alle-  ^ 
gation,  '^  land  to  the  said  messuage  appertaining,"  which  all  the  judges 
agree  was  (in  the  true  and  legal  sense  of  the  word)  equivalent  to  "  to  the 
said  messuage  appurtenant."  After  an  extraordinary  profusion  of  learning 
upon  all  points  in  any  degree  connected  with  that  in  judgment,  as  the  man- 
ner of  those  times  was,  the  report  states,  that  all  the  judges  agreed  that  the 
averment  or  pleading  (in  which  the  strict  legal  meaning  must  prevail)  "  that 
the  land  has  always  been  appurtenant  to  the  said  messuage"  is  not  good, 
and  that  the  land  may  not  be  '*  appurtenant"*  to  a  messuage,  in  the  true 
and  proper  definition  of  an  appurtenance.  It  is  added,  however,  that  the 
judges — except  one  who  did  not  speak  upon  that  point — ^when  they  came 
to  consider  the  language  of  the  lease,  agreed  that  when  "  appertaining"  is 
used  with  the  other  words,  it  cannot  have  its  proper  Tthat  is,  its  strictty 
legal)  signification,  as  it  is  said  before,  (that  is,  as  in  pleading  it  must  be  un- 
derstood;) and  therefore  that  it  shall  have  such  meaning  as  was  intended 
between  the  parties,  or  else  it  would  be  void,  which  it  must  not  be  by  any 
means ;  for  it  is  commonly  used  in  the  sense  of  "  occupied  with,"  or  "  lying 
to;"  and  forasmuch  as  it  is  commonly  used  in  that  sense,  it  is  the  office  of 
the  judges  to  take  and  expound  the  words  which  common  people  use  to 
express  their  meaning,  according  to  their  meaning ;  and  therefore  it  shall 
be  taken  here,  not  according  to  the  definition  of  it,  (that  is,  its  true  legal 
meaning,)  because  that  does  not  stand  with  the  matter,  but  in  such  sense 
as  the  parties  intended  it.  And  many  other  cases  were  put  (as  the  report 
adds)  where  the  word  shall  be  taken  out  of  the  natural  (that  is,  in  conformity 
to  the  context,  the  kgal)  meanmg,  but  according  to  that  of  die  party ;  and 
the  judgment  was  accordingly. 

Upon  the  whole,  it  seems  to  me,  that  the  intention  *of  the  testator  r*qo7 
was  in  favour  of  T.  C.  Winter ;  and  that  there  is  no  rule  of  law  pre-   L 
ventine  that  intention  from  being  carried  into  efiect ;  and  that  therefore 
Isaac,  nis  heir,  is  entitled  to  take  under  his  will. 

These  observations  fiimish  my  answer  to  the  first  and  third  questions 
proposed  by  your  lordships.  As  to  the  second,  it  foUows,  from  my  view  of 
the  whole  case,  that  the  remainder  first  vested  in  interest  in  T.  C.  Winter, 
upon  the  death  of  the  eldest  daughter  Mary  without  issue  male ;  because, 
until  that  event  happened,  it  was  contingent  whether  he  would  become  en- 
titled or  not. 

Patteson,  J.  In  answer  to  your  lordship's  first  question,  I  am  of  opinion 
-hat  the  expression  "  first  male  heir"  was  used  by  the  testator  to  denote  a 
peison  of  whom  an  ancestor  mi^t  be  livinop  If  the  expression  had  been 
used  with  reference  to  any  particular  individual  byname,  as  if,  for  instance, 
the  words  had  been  "  the  nrst  male  heir  of  Mary  Bishop,"  I  should  have 
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had  much  difficulty  in  coming  to  the  conclusion ;  because  the  authorities 
show  that  the  rule  "  nemo  est  hares  viventis'*^  would  apply ;  and  it  is  clear 
that  if  an  estate  be  left  to  A.  for  life,  with  remamder  to  the  heir  of  J.  S.,  and 
A.  die  in  the  lifetime  of  J.  S.,  the  remainder  is  void,  there  being  no  person 
who,  at  the  death  of  A.,  answers  the  description  of  the  heir  of  J.  S. ;  though 
no  one  can  doubt  that  such  was  not  the  intention  of  the  testator.     Here, 
however,  the  expression  is  used  with  reference,  not  to  any  particular  indi- 
vidual by  name,  but  to  "  the  branch  of  my  uncle  Richard  ChUcott's  family." 
R.  Chilcott  was  dead,  and  had  left  five  daughters,  and  no  son.    There  were, 
therefore,  five  branches  of  R.  Chilcott's  family ;  and  if  the  words  be  taken 
in  their  literal  sense,  it.  is  quite  uncertain  which  of  those  five  branches  is 
•^^81   °^^^"^*  ^7  "^^  branch  of  my  uncle  R.  Chilcott's  family."     *To 
J   avoid  this  uncertainty,  it  is  argued  that  the  words  "  the  branch  of 
my  uncle  R.  Chilcott's  family"  are  to  be  read  as  if  they  had  been  "  my 
uncle  R.  Chilcott's  branch  of  the  family,"  words  of  very  different  import ; 
and  I  know  not  by  what  rule  of  construction  I  am  at  liberty  so  to  read 
them.    But,  assuming  that  I  am  at  liberty  so  to  read  them  (as  all  the  judges 
who  have  delivered  opinions  in  this  case  do  assume,)  then  the  words  will 
stand  "  the  first  male  heir  of  my  uncle  R.  Chilcott's  branch  of  the  family.*' 
Still  those  are  not  technical  words :  they  have  no  certain  legjal  sense  accord- 
ing to  any  authority  which  I  can  find.     The  word  "  family"  in  a  devise, 
has,  indeed,  received  a  construction  in  several  cases ;  Chapmati^s  case,  Dyer, 
333  b;  Wright  v.  Atkynss,  17  Vesey,  255;  Doe  v.  Smith,  5  Maule  & 
Selw.,  126 ;  m  all  of  which  the  word  "  family"  in  devises  of  remainder  to 
the  "family  of  J.  S."  was  held  to  mean  the  heir  of  J.  S.     So  here,  it  ap- 
pears to  me,  that  if  the  word  "  heir"  must  be  taken  in  its  strict  legal  sense, 
the  words  would  mean  "  the  first  male  heir  of  my  uncle  R.  Chilcott."  Now 
this  is  clearly  not  the  sense  in  w^hich  the  testator  used  the  words ;  for  he 
evidently  meant  to  denote  some  single  individual  by  the  words  "  first  male 
heir,"  yet  no  single  male  individual  could  be  heir  of  Richard  Chilcott  until 
all  the  nve  daughters  were  dead ;  nor  then,  unless  four  out  of  the  five  daugh- 
ters had  died  without  issue,  or,  at  all  eVents,  unless  the  issue  of  four  out  of 
the  five  had  failed ;  all  which  is  quite  inconsistent  with  the  direction  that 
the  first  male  heir,  on  taking  possession,  should  pay  to  each  of  the  daugh- 
ters of  R.  Chilcott  who  should  then  be  living,  100/.     No  one  could  be  sole 
heir  of  R.  Chilcott  so  long  as  any  one  of  those  daughters  was  living.     The 
♦goQ-i   words,  therefore,  do  not  mean  the  first  male  heir  of  R.  *Chilcott ; 
-*   they  must  denote  some  male  descendant  of  R.  Chilcott  who  yet  was 
not  his  heir.     Whose  heir  then  was  it  intended  to  denote  ?    Not,  me  heir 
of  any  particular  individual,  but  of  R.  Chilcott's  branch  of  the  family.   The 
heir  of  the  whole  of  that  branch  of  the  family  would  be  the  same  as  the  heir 
of  R.  Chilcott  himself,  whom  I  have  already  shown  not  to  be  the  person 
meant.     If  then  the  word  "heir"  is  to  be  taken  strictly,  it  must  mean  the 
son  of  one  of  the  daughters  who  should  be  dead ;  and  yet  he  would  only  be 
heir  of  his  mother,  not  heir  of  the  branch  of  the  family.     Again,  if  all  the 
daughters  survived  the  tenant  for  life,  there  would,  on  the  determination  of 
the  particular  estate,  be  no  person  answering  the  description  of  "male 
heir''  by  reason  of  the  rule  "wewio  est  hares  viventis;^^  and  not  only  must 
the  devise  become  void,  but  the  daughters  must  be  deprived  of  the  100/. 
each  which  is  given  them ;  whereas  it  is  quite  plain  that  the  testator  intended 
that  each  of  them  who  should  be  living  at  the  death  of  the  tenant  for  life 
should  have  100/. 

For  these  reasons,  looking  at  the  will  and  at  the  state  of  the  family,  it 
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appears  to  me  that  the  testator  meant  bjr  the  words  "  first  male  heir"  to  de- 
note the  first  male  descendant  of  R.  Chilcott,  without  regard  to  whether  his 
ancestor  was  living  or  not.  It  is  said  that  if  such  was  the  testator's  inten- 
tion, it  is  strange  3iat  he  should  not  have  pointed  out,  by  name,  the  person 
whom  he  intended.  This  observation  may  be  very  just ;  but  it  may  be 
answered  that  though  four  of  the  daughters  had  each  a  son,  the  eldest  had 
not,  but  only  daughters,  nor  had  she  a  CTandson ;  and  yet  she  mi^ht  have 
had  a  sod  or  grandson  born  afterwaro^ ;  and  the  testator's  intention  may 
have  been  such,  that  a  son  or  grandson  so  bom  should  come  within  it 
(thou^,  as  I  shall  state  afterwards,  I  cannot  clearly  discover  that  it  was,) 
and  die  testator  may,  for  that  or  some  other  reason,  have  purposely 
•omitted  to  name  the  mdividual.  Probably,  as  it  seems  to  me,  the  tes-  r^ q. /> 
tator  meaat  to  describe  some  person  who  should  be  living  at  the  death  ^ 
of  the  tenant  for  life,  some  one  who  should  then  be  "  firet  male  heir,"  which 
must,  of  necessity,  be  a  matter  of  uncertainty  at  the  time  of  making 
the  will. 

The  authorities  upon  the  question,  as  to  when  and  under  what  circum- 
stances the  word  "  heir"  may,  in  a  will,  be  taken  in  a  sense  different  from 
its  strict  le^  meaning,  have  been  so  thoroughly  sifted  and  examined  in  the 
opinions  which  have  been  pronounced  in  this  case  in  the  Court  of  Queen's 
Bench,  and  in  your  lordships'  House,  that  I  cannot  hope  to  throw  any  fur- 
ther light  on  the  subject  by  a  detailed  examination  of  them.  They  appear 
to  me  to  establish  this  proposition,  that,  prima  fade^  the  word  "heir"  is  to 
be  taken  in  its  strict  legal  sense ;  but  that  if  there  be  a  plain  demonstration 
in  the  will  that  the  testator  uses  it  in  a  different  sense,  such  different  sense 
may  be  assigned  to  it.  What  amounts  to  that  plain  demonstration,  must, 
in  each  case,  depend  on  the  language  used,  and  the  circumstances  under 
which  it  is  used,  and  is  not  a  question  to  be  determined  by  reference  to  re- 
ported cases,  but  by  a  careful  consideration  of  that  language,  and  those 
circumstances  in  the  particular  case  under  discussion. 

In  answer  to  your  lordships'  second  question,  I  am  of  opinion  that  the 
remainder  vested,  if  at  all,  at  the  death  of  Mary  Bishop,  in  1799.  So  long 
as  she  lived,  the  law  contemplates  that  she  mi^ht  have  a  son  who  might 
possible  have  answered  the  description  in  the  will ;  but  upon  her  death,  as 
she  lefl  a  grandson  then  living,  and  as  each  of  the  other  daughters  had  then 
a  son,  the  right  of  the  person  entitled  under  the  description  in  the  will  could 
not  be  altered  by  any  subsequent  events,  and  therefore  the  remainder  must 
vest;  it  bein^  •an  admitted  rule  that  remainders  shall  vest  as  soon  r*oA\ 
as  possible,  vide  ante,  328  n.  »- 

The  third  question  put  by  your  lordships  is,  in  my  judgment,  very  diffi- 
cult to  answer ;  and  I  must  confess,  that,  after  fiiUjr  considering  all  the  very 
plausible  arguments  which  have  been  adduced  m  favour  of  the  different 
claimants,  I  cannot  satisfy  myself  that  any  of  them  are  sound ;  nor  can  I 
discover  any  rule  of  construction  which  enables  me  to  form  more  than  a 
probable  conjecture  as  to  the  meaning  of  the  testator's  words.  I  apprehend 
that  probable  conjecture  is  not  a  safe  or  sufficient  reason  for  fixing  a  mean- 
ins;  to  the  words ;  and  I  am  therefore  obliged  to  say,  that,  in  my  opinion, 
tins  part  of  the  will  ought  to  be  held  void  for  uncertainty.  The  most  strict 
and  technical  argument  appears  to  me  to  be  that  which  is  urged  in  favour 
of  Thomas,  or  rather  of  Catherine,  Vine^ ;  but  then  it  is  grounded  on  the 
supposition  that  the  words  "  first  male  heir"  mean  a  person  of  whom  no  an- 
cestor is  living ;  and  I  cannot  br'mg  my  mind  to  the  conclusion  that  such  is 
the  true  meaning  of  those  words. 
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If  the  Vinejrs  be  excluded,  then  the  question  is  between  Matthew  Perratt 
and  Isaac  Winter,  and  will  depend  on  the  meaning  of  the  word  "  first" 
prefixed  to  the  words  "  male  heir."  Taken  in  the  sense  of  "  male  descend- 
ant," whether  it  means  the  male  descendant  of  the  eldest  daughter,  she 
being  the  first  in  birth  of  the  family  of  Richard  Chilcott,  and,  according  to 
some  authorities,  the  more  worthy ;  or  the  male  descendant  who  was  first 
bom  in  order  of  time,  from  whichever  daughter  he  might  descend  ;  or  the 
male  descendant  who  traces  through  the  fewest  females,  and  so  is,  in  some 
sense,  the  first  of  the  generation  after  R.  Chilcott's  dau^ter,  that  is,  the 
•3421  ^^  ^^  ^^  eldest  of  the  daughters  who  had  a  son,  *viz.  Isaac  Winter, 
J  and  who  would  also  be  first  as  compared  with  Matthew  Perratt ;  and 
bein?  less  remote  from  R.  Chilcott.  Any  one  of  these  interpretations  of  the 
word  "  first"  would,  as  I  apprehend,  be  consistent  with  decided  authorities; 
and  yet  there  is  no  authori^  which  makes  any  one  of  them  preferable  to  the 
other,  as  a  matter  of  law ;  neither  is  there  any  thing  in  the  vrill  which  at  all 
leads  my  mind  to  any  opinion  as  to  the  interpretation  which  the  testator 
himself  would  have  adopted  if  the  question  could  have  been  asked  him. 
As,  therefore,  I  am  in  complete  uncertainty  as  to  the  testator's  actual  mean- 
ing, and  as  I  have  no  rule  of  law  to  guide  me,  no  technical  sense  which  I 
am  bound  to  affix  to  the  word  "  first,"  it  appears  to  me  that  the  weU-known 
rule  must  prevail,  viz.  that  an  heir  shall  not  be  disinherited  except  by  express 
words,(a)  and  that  this  part  of  the  will,  being  uncertain,  is  void  and  in- 
operative. 

Parke,  B.  My  lords,  my  answer  to  the  first  question  proposed  by  your 
lordships  is,  that,  in  my  humble  opinion,  the  expression  '^  first  male  heir" 
was  not  used  by  the  testator  to  denote  a  person  of  whom  an  ancestor  might 
be  living.  It  is  a  rule  in  the  judicial  exposition  of  wills,  that  technical 
words,  or  words  of  known  legal  import,  are  to  be  considered  as  having 
been  used  in  their  technical  sense,  or,  according  to  their  strict  acceptation, 
unless  the  context  contain  a  plain  indication  to  the  contrary.  Such  is  the 
rule  laid  down  by  Eyre,  C.  J.,  in  Buck  v.  JSurtm^  1  B.  &  P.  67 ;  by  Lord 
Alvanley,  M.  R.,  in  Thelluscn  v.  Woodford^  4  Vesey,  329;  and  in  Pook 
V.  Pook,  3  B.  &  P.  620,  citing  Goodright  v.  Pulkyriy  2  Ld.  Raym.  1427; 
and,  lasdy,  by  Lord  Redesdale,  in  Jesson  v.  Wright,  2  Bli^h,  1,  and  other 
*3431  ^'**^^"^^®®-  *That  this  rule  is  well  establidied,  admits  of  no  doubt : 
■*  and  it  is  a  sound  and  salutary  principle  of  construction, — which  affords 
the  best  ch&nce  of  obtaining  a  reasonable  degree  of  certainty  in  the  exposition 
of  testamentary  papers, — to  abide  steadily  by  general  rules,  and  not  to  indulge 
in  conjectures  of  the  supposed  intent  of  the  testator.  Upon  this  subject  I 
cannot  forbear  referring  to  a  passage  in  Mr.  Fearne's  work,  page  136,  in 
which  this  doctrine  is  ably  enforced :  ^^  Certain  established  maxims  as  to  the 
legal  import  and  effect  of  technical  expressions  will  render  the  decisions  of 
titles  to  property  as  little  dependent,  as  the  nature  of  things  will  admit,  upon 
the  occasional  opinion,  humour,  ingenuity,  or  caprice  of  the  judge,  and  are 
therefore  most  proper  and  sure  grounds  for  titles  to  rest  and  depend  upon. 
Titles  so  founded  may  be  easily  and  clearly  ascertained ;  and,  under  them, 
a  permanent  peacefiil  enjoyment  may  be  expected."  (6J 

Adopting,  then,  this  rule  of  construction,  the  wora  "heir,"  in  its  strict 
legal  acceptation,  cannot  be  applicable  to  any  one  whose  ancestor  is  living: 

(a)  As  to  the  fonndation  of  this  rule,  and  the  mode  in  which,  ifreeeiTed,  it  is  to  be  un- 
derstood, see  4  Mann.  &  Ryl.  71,  {d). 

{b)  As  to  the  supposed  difference  of  construction  in  deeds  and  wiUs  see  note  at  the  enu 
of  this  cuse. 
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*Jfen^  est  hares  viDefiH8.^^{a)  That  word  must,  therefore,  be  read  *in  rmoAA 
6e  wiU  in  question  with  its  appropriate  meaning,  unless  the  context  '- 
Kontain  a  plain  indication  to  the  contrary.  No  one  can  take  ^^  by  a  devise 
n)  an  heir,  who  is  not  an  heir  indeed,  without  demonstration  plain,"  to  use 
me  language  of  a  marginal  note  in  Hobart,  Hob.  33,  sanctioned  by  B&idg* 
MAN,  C.  J.,  Bridgman,  413;  and  Eyre,  C.  J.,  in  the  case  referred  to.  It 
w«ms  to  me  that  there  is  nothmg  in  the  context  of  this  will  which  amounts 
to  *^  demonstration  plain,"  or  any  thing  like  a  plain  indication,  or  indeed 
OTijr  indication,  that  the  testator  meant  to  use  the  word  heir  in  any  other 
thai)  its  primary  acceptation.  There  is  no  doubt  that  the  word  '^  heir"  is 
capable  of  being  applied  to  one  whose  ancestor  is  living;  and  there  are 
eases  where  the  context  has  been,  in  the  opinion  of  the  court,  sufficiently 
clear  to  call  upon  it  to  construe  the  word  in  its  improper  or  secondary  accepta- 
tion ;  such  as  the  case  of  Darbison  dem.  Long  v.  Beaumont^  1  Peere  Williams, 
229,  3  Brown's  C.  C.  60 ;  and  Goodright  dm.  Brooking  v,  WfaUy  2  W.  Bl. 
1010.  Whether,  in  all  these  cases,  the  circumstances  relied  upon  amounted  to 
a  dear  indication  of  the  intent  of  the  testator  to  use  the  word  ^^  heir"  in  other 
than  its  strict  sense,  so  as  to  satisfy  the  rule  laid  down  in  the  cases  above 
referred  to,  and  now  established,  it  is  not  necessary  to  inquire.  In  the  pre- 
sent case  no  similar  circumstances  exist ;  and  it  appears  *to  me  to  r^o^g 
be  a  mere  conjecture,  and  that  upon  a  slight  foundation,  that  the  *■ 
testator  intended  to  make  any  but  a  very  heir  the  object  of  his  bounty. 

Assuming,  then,  that  the  testator  did  not  mean  by  the  word  ^'  heir"  an 
^^  heir  apparent,"  I  proceed  to  the  consideration  of  the  second  and  third 
questions  proposed  by  your  lordships,  which  can  be  most  conveniently  taken 
together. 

What  was  intended  by  the  expression  ''  first  male  heir  of  the  branch  of 
my  uncle  R.  Chilcott's  ramily  ?"  That  it  must  be  some  one  who  fills  the 
character  of  heir  to  some  deceased  member  of  the  family,  is,  for  the  reason 
before  given,  quite  clear ;  that  he  must  be  a  male  heir  is  also  clear ;  but 
what  is  meant  by  the  term  '^  first,"  or  byj^  the  branch  of  my  uncle  Richard's 
fimiily,"  is  by  no  means  equally  so.  The  latter  expression  is  inaccurate, 
and  must  be  understood  to  mean  the  first  male  heir  of  that  branch  of  our 
fiunily  which  consists  of  my  uncle  R.  Chilcott's  family,  or,  in  other  words, 
the  "  first  male  heir  of  my  uncle  Richard's  branch  of  our  fiamfiily."  What 
is  meant  by  the  term  ^'  heir  of  my  uncle  Richard's  branch,"  and  by  the 
term  ^^  first  ?"  That  he  must  be  one  individual,  and  not  all  who  collec- 
tively answer  the  description  of  heir,  is  very  clear ;  but  must  he  be  that 

(a)  Strictly  speaking,  perhaps  no  one  is  an  heir  except  a  person  who  has  succeeded  tc 
some  property,  or  to  some  liability,  of  an  ancestor.  The  word  heir  implies  '*  descent,'*  ac 
mueh  as  descent  implies  an  heir,--Hdescent  actual,  where  the  nncestor  dies  seised  or  dies 
really  bound ;  d«Mcent  potential,  where  the  quati  ancestor  is  alive  and  capable  of  acquir- 
ing descendible  property,  or  of  incurring  descendible  liability.  On  the  death  of  a  party 
where  there  is  no  descendible  property  and  no  descendible  liability,  an  actual  descent  has 
not  occurred,  and  the  previous  potential  descent  is  destroyed,  or,  at  least,  suspended.  In 
snch  a  case  the  next  or  blood,  as  expectant  heir,  would  seem  to  answer  the  description 
of  heir,  as  little  in  strict  law,  and  less  in  common  acceptation,  af^er  the  death  of  the  quasi 
ancestor,  than  he  did  in  his  lifetime,  when  the  non>existence  of  property  or  liability  which 
might  descend,  was  not  ascertained.  Where  an  estate  stands  limited  to  A.  for  life,  re- 
mainder to  the  heir  of  B.  in  fee,  and  B.  has  an  only,  or  eldest,  son  C,  his  heir  apparent, 
if  A.  dies.  living  B.,  the  remainder  fails,  and  is  destroyed,  it  being  at  the  time  of  the  death 
of  A.  uncertain  whether  C.  will  survive  B.,  and  thereby  oeoome  the  party  who  is  to  suc- 
ceed to  the  real  estate  and  the  real  liabilities  of  B.  If  B.  has  only  a  daughter  D.  or  a 
nephew  £.,  who  is  heir  presumptive,  the  uncertainty  is  increased  by  the  possibility  of 
B.  having  a  son.  But  if  B.  die  living  A.,  the  remainder  will  vest  in  C,  D.  or  E  ,  not  be- 
cause he  or  she  is,  in  fact,  the  heir  of  B.,  but  as  being  the  only  party  who  can  be  so  de 
•tgnated. 
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person  who,  being  a  "  male,"  is  the  true  heir  of  some  deceased  member  of 
that  branch  of  the  family,  or  must  he  be  the  true  heir  of  Richard  the  uncle  ? 
That  the  latter  was  not  intended,  may  be  collected  from  the  context. 
There  could  be  no  single  .true  male  heir  of  Richard  until  all  the  stocks  of 
the  daughters  but  one  w*ere  extinct ;  which  is  a  very  remote  contingency^ 
yet  the  testator  contemplated  an  heir  who  might  have  to  pay  to  more  than 
one  of  the  daughters  of  Richard  the  sum  of  100/. 

It  follows,  therefore,  that  the  heir  intended  by  the  testator,  was  the  heir 
♦  146 1  ^^  ^^^^  other  deceased  member  of  *that  branch  of  the  family.  WTiich 
J  of  these  will  answer  the  description  of  "  first  ?"  It  seems  to  me  that 
when  the  word  "  heir"  is  determined  to  be  not  "  heir  apparent"  but  very 
heir,  there  is  little  or  no  difficulty  in  deciding  on  the  meaning  of  this  term, 
whatever  there  might  be  if  the  word  '*  heir'  were  to  be  construed  as  heir 
apparent.     The  ordinary  meaning  of  the  word  "  first,"  when  applied  to  a 

r;rson  who,  at  some  future  period,  should  fill  the  character  of  very  heir,  is, 
think,  the  first  in  order  of  time  who  does  so ;  and  the  language  of  a  will 
ought  to  be  read  in  its  ordinary  sense,  unless  the  context,  or  Uie  facts  to 
which  the  will  is  to  be  applied,  require  a  diff'erent  construction.  If  the  very 
heir  of  the  first  or  eldest  of  the  daughters  had  been  intended,  the  term  "  first" 
would  have  been  applied  to  the  daughters,  not  to  the  heir.  My  humble 
opinion,  therefore,  is,  that  the  first  male  descendant  of  the  daughters  who 
filled  the  character  of  very  heir,  to  any  of  them,  was  entitled  under  this 
devise,  and,  consequently,  to  the  second  of  your  lordships'  questions,  I  an- 
swer, that  the  remainder  vested  in  interest,  on  the  death  of  Betty  Viney,  (the 
fourth  daughter  of  Richard,)  that  is,  on  the  24th  of  February,  1804.  And 
to  the  third,  I  answer,  that  it  vested  in  Thomas  Viney,  her  son,  who,  on 
her  death,  became  her  very  heir,  and  was  the  first  of  the  descendants  of  the 
uncle  Richard,  who  was  the  heh--at-law,  in  the  proper  legal  sense  of  that 
word. 

TiNDAL,  C.  J.  My  lords,  having  had  the  honour  of  stating  to  your  lord- 
ships, upon  a  former  occasion,  the  opinion  which  I  had  formed  on  the  seve- 
ral questions  now  submitted  to  H.  M.'s  judges,  and  finding  no  reason  to 
vary  firom  the  opinion  which  I  then  formed,  f  hope  I  shall  stand  excused,  if 
I  simply  refer  to  the  answers  before  given  by  me  to  the  first  and  second 
*3471  ^"^st'o'^S)  confining  myself,  at  present,  to  the  discussion  of  the  •last, 
■■  which  is  the  most  important  question,  in  the  determination  of  this 
case. 

My  lords,  the  consideration  of  the  last  question  involves  in  it  the  con- 
struction of  the  will  of  Emanuel  Chilcott;  and,  in  eflfect,  calls  upon  us  to 
state  who  it  was  the  testator  intended  should  take  in  remainder  by  the  de- 
scription contained  in  his  w  ill  "  the  first  male  heir  of  the  branch  of  his  uncle 
R.  Chilcott's  family," 

The  first  inquiry  would  seem  to  be,  whether  any  person  could  fill  out 
and  answer  the  description  contained  in  the  will  "  first  male  heir  of  the 
branch  of  his  uncle's  family  ?"  And  if  the  word  "  first"  had  not  been 
found  in  the  will,  and  the  devise  had  been  simply  to  the  "  male  heir  of  the 
branch  of  his  uncle  Richard's  family,  it  is  possible,  though  in  the  state  of 
the  family  at  the  time  the  will  was  made,  in  the  highest  degree  improbable, 
that,  upon  certain  events  takmg  place,  the  description  contained  in  the  will 
might  have  been  satisfied ;  for,  if  before  the  time  when  the  remainder  must 
vest  by  law,  all  the  daughters  of  Richard  had  died  without  any  of  them 
leaving  issue  except  one,  and  that  one,  leaving  a  son,  or  a  male  descend- 
ant, such  son  or  male  heir  might  be  considered  "  the  male  heir  of  tiie 
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branch  of  his  uncle  Richard's  family"  within  a  certain  latitude  of  expression 
such  person  being,  at  the  same  time,  the  direct  heir  male  of  one  of  tht 
daughters  of  Richard,  and  the  heir  of  the  other  daughters,  and  thus  uniting 
in  lumself  the  character  of  heir  male  to  the  several  goparceners,  and,  in  some 
sense,  that  of  heir  male  of  his  uncle  Richard's  branch  of  the  Chilcott  fa- 
mily," which  is  probably  what  the  testator  intended  by  the  expression  "  the 
branch  of  his  uncle's  family."        • 

But  neither  did  such  an  event  ever  happen,  nor,  at  the  time  of  making 
the  will,  was  such  a  state  of  the  family  within  the  reach  of  probability ;  for, 
at  that  time,  of  the  five  daughters  of  Richard,  Mary,  the  eldest,  had 
•four  daughters ;  Joan,  the  second,  who  had  married  Winter,  had  r»oAQ 
two  sons ;  Sarah,  the  third,  who  had  married  Parsons,  had  two  sons ;  *• 
Betty,  the  fourth,  who  had  married  Viney,  had  one  son ;  and,  lastly,  Agnes, 
the  youngest  daughter,  who  had  married  Greenslade,  had  also  a  son. 

But  the  will  further  contains  within  it  the  word  "  first,"  in  addition  to 
the  description  before  adverted  to ;  the  devisee  is  to  be,  not  only  "  the  male 
heir  of  the  branch  of  his  uncle  Richard's  family,"  but  "  the  first  male  heir" 
of  that  branch — words  that  import  in  themselves  a  discrimination  or  selec- 
tion of  some  one  out  of  several  of  the  same  description  or  class ;  whilst,  at 
the  same  time,  the  will  shows  the  express  intention  of  the  testator  that  some, 
at  least,  of  the  five  daughters  of  Richard,  if  not  all  of  them,  might  be  alive 
at  the  time  when  this  first  male  heir  should  take ;  for  the  heir  who  takes  is 
charged  with  the  payment  "  unto  such  of  the  daughters  of  the  said  R.  Chil- 
cott who  should  be  then  living"  100/.  each. 

In  the  case  of  such  words  of  devise,  and  of  a  family  the  several  members 
whereof  were  within  the  testator's  knowledge,(a)  I  cannot  bring  myself  to 
think,  that  by  the  expression  "  first  male  heir  of  the  branch  of  my  uncle 
Richard's  family,"  the  testator  could  possibly  mean  "  heir"  in  the  strict 
legal  sense  required  by  the  maxim  "  nemo  est  hares  viventisy^  that  is  to  say, 
that  in  order  to  take  the  remainder  he  intended  the  first  male  heir  must  be 
a  person  who  had  become  very  heir  by  the  death  of  his  ancestor  before  the 
remainder  was  to  vest ;  but  I  think  he  had  in  his  mind  some  general  and 
popular  notioa  of  "  a  male  descendant"  of  the  branch  of  his  uncle  Richard's 
&mily,  and  nothing  more.  And  *the  present  case,  as  it  seems  to  rmoACk 
me,  fells  rather  wimin  those  in  which  Lord  Hobart,  in  the  case  of  ^ 
Coimd^n  v.  Cterke^  Hob.  32,  states  there  is  "  declaration  plain"  that  the  testa- 
tor intended  the  word  heir  should  not  be  confined  to  its  strict  legal  meaning, 
but  should  be  taken  in  the  more  popular  sense  of  heir  apparent  or  presump- 
tive ;  for  the  testator  knew  that  his  uncle  was  then  dead(i)  without  leaving 
a  son.  He  knew,  therefore,  that  there  could  be  no  male  heir  of  Richard, 
strictly  and  properly  so  called.  He  knew,  also,  that  whoever  took  as  male 
heir  must  be  a  male  descendant  of  one  of  &e  five  daughters  of  Richard ; 
and  he  must,  as  I  understand  the  will,  have  meant  such  male  descendant  to 
take,  whether  his  mother  was  dead  or  living,  because  the  will  provides  that 
such  of  the  dau^ters  as  were  living  at  the  time  of  the  vesting  of  the  re- 
mainder, were,  without  any  restriction,  to  receive  payment  of  meir  several 
legacies  from  the  devisee ;  so  that,  consistently  with  this  will,  the  heir  might 
be  called  upon  to  pay  his  mother,  that  is,  his  ancestor ^  who  was  then  living. 

(a)  The  knowledjife  found  by  the  verdict  proe»  no  farther  than  to  the  fact  of  the  exist- 
ence of  the  five  daughters. 

(A)  The  testntoi,  knowing  the  five  daughters  of  R.  Chilcott,  would  probably  know  that 
their  father  was  dead.  Consistently,  however,  with  the  Jtnding,  the  testator  may  have  be- 
lieve*' R.  Chilcott  10  be  living. 

yoh.  VI.  24  Q  2 
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A^ain,  the  testator  never  could  have  intended  that  if  all  the  daughters  wen 
living  at  the  time  the  remainder  ought  to  vest,  such  remainder  should  fail, 
and,  with  it,  all  the  legacies  fall  to  the  ground ;  and  yet,  if  the  daughters 
had  all  been  alive,  sudi^would  have  been  the  necessaiy  consequence  if  it  be 
held  that  no  one  can  take  who  is  not  an  actual  heir. 

I  am  therefore  satisfied,  as  I  have  already  stated,  that  the  testator  used 
the  phrase  male  heir,  not  in  its  strict  legal  sense,  but  in  its  popular  accepts^ 
tion,  as  '^  heir  male  apparent,"  or  ^^  m^e  descendant,"  and  that  the  great 
•3501  difficulty  of  construction  arises  fi*om  the  introduction  •of  tlie  word 
■I  "  first"  into  the  devise,  so  as  to  make  it  necessaiy  to  determine  who 
is  the  "  first  male  heir,"  or  ^^  first  male  descendant"  of  the  branch  within 
the  testator's  meaning. 

My  lords,  I  agree  entirely  in  the  position,  that  where  the  devisor  uses  a 
legal  technical  term  it  must  be  construed  strictly,  unless  a  plain  intent  to  the 
contrary  appears  on  the  will  itself.  But  I  cannot  consider  the  expression 
"  male  heir  of  the  branch  of  a  femily"  as  any  legal  expression,  or  word  of 
act,  the  law  neither  acknowledging  such  phrase  nor  knowing  or  defining  who 
the  male  heir  of  a  branch  of  a  family  is,  though  it  both  knows  and  defines 
who  is  the  heir  male  of  an  ancestor.  I  cannot  therefore  feel  the  weight  of 
the  argument  that  the  expression  ^^  male  heir"  must  be  construed  strictly  in 
this  case ;  for  that  is  to  take  part  only  of  the  testator's  expression  in  his  will, 
not  the  whole  of  it,  and  to  give  a  strict  mterpretation  to  part,  omitting  alto- 
gether the  rest.(aj 

It  appearing,  therefore,  to  me  that  the  will  is  to  be  interpreted  as  if  the 
remainaer  had  been  limited  to  the  first  male  descendant  of  the  testator's 
"  uncle's  branch  of  the  family,"  and  being  unable  to  determine,  fix)m  the 
words  of  the  will,  to  which  claimant  the  word  "  first"  ought  to  be  applied, 
the  conclusion  at  which  I  arrive  is,  that  the  will  is  void  for  uncertainty,  and 
that  the  heir  ought  to  take. 

My  lords,  I  readily  aeree  that  to  hold  a  devise  to  be  void  for  uncertainty, 
is  the  last  resource  to  wnich  any  court  should  be  driven  in  the  interpretation 
of  a  will ;  but  that  cases  must,  and  do  sometimes,  arise,  in  which  it  is  neces- 
sary to  come  to  that  conclusion,  must  also  be  admitted.  Hobart,  C.  J.,  in 
his  judgment  in  Counden  v.  ClerkCy  already  referred  to,  says,  ^^  We  must 
•3511  ^^^  between  •two  main  grounds,  so  as  we  ofiend  neither ;  one,  that 
^  the  devise  must  be  taken  according  to  the  intention  of  tlie  party  de- 
visor, the  other  that  such  intent  must  be  so  expressed  in  the  will  wntten, 
that  it  may  be  certain  to  the  court,  and  not  against  law." 

What  certamty,  or  ground  of  certainty,  can  the  court  see  in  the  present 
will  to  guide  them  to  me  meaning  of  the  term  "  first  male  heir  ?"  Does  the 
testator  mean  '^  first"  according  to  the  dignity  of  descent,  as  coming  from 
the  elder  and  worthier  branch  ?  Then  Matthew  Perratt  is  the  first  male 
heir,  as  was  the  opinion  of  Taunton,  J.,  and  of  Bosanquet,  J.,  when  called 
jpon  by  your  lordships,  in  this  House.  Or,  is  it  to  be  the  first  bom  in  order 
of  time  ?  Then,  the  claim  of  Isaac  Winter  is  to  be  preferred ;  as  was  the 
continuing  opinion  of  Bayley,  J.,  both  in  giving  his  judgment  upon  the 
original  aipiment  in  B.  R.,  and  also  afterwards,  when  he  stated  his  opinion 
in  your  lordships'  House.  Or,  is  it  to  be  interpreted  the  first  who  is  actual 
heir  male  by  the  death  of  his  mother,  that  is,  the  son  of  such  one  of  the  five 
daughters  of  Richard  as  dies  first.  Then  is  Thomas  Vmey  to  be  considered 
as  such  heir  male,  according  to  the  opinion  of  Littledaus,  J.,  and  Hol- 

{a)  This  important  ▼iew  of  the  case  is  not  noticed  by  the  learned  judges  who  sup 
ported  the  decision  of  the  court  below. 
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BOYD,  J.;  upon  the  aigument  of  this  case  in  B.  R.  Lxttledalk,  J.,  still 

letaimng  that  opinion,  when  he  was  called  upon  to  declare  it  in  this  House. 

M)'4ords,  the  opinions  of  those  eminent  judges  are  fortified  and  sujh 

Erted  by  such  strong  ar^ment  in  favour  of  each  respective  claimant,  as  to 
ive  the  mind  in  complete  doubt  and  hesitation  which  way  the  decision 
should  preponderate ;  and  I  am  not  ashamed  to  say  that  I  am  unable  to  attain 
that  certainty  as  to  the  testator's  intention,  which  will  justify  me  in  offering 
an  opinion  to  your  lordships  which  of  the  claims  is  entitled  to  the  preference. 
Under  these  circumstances,  I  think  the  testator  has  not  done  enough  to 
mtercept  the  descent  to  the  heir-at-law,  *by  describing,  in  terms  that  r«Q52 
are  clear  and  intelligible,  who  it  is  he  means  should  take  as  the  l- 
hares  /actus  or  devisee.  In  many  cases  the  courts  have  held  that  where 
the  devisee  is  left  absolutely  uncertain,  the  devise  must  fail.  I  will  instance 
a  few  only.  A  devise  to  the  two  best  men  of  the  guild  or  fraternity  of  the 
white  tawers :  the  devise  is  void,  because  there  being  no  such  fraternity  by 
charter  or  prescription,  the  court  cannot  decide  who  the  two  best  men  are ;  they 
are  not  persons  known,  and  there  is  no  certain  intendment  to  be  collected 
from  the  words  of  such  a  devise.  Fitz.  Abr.,  tit.  DevisBy  7.(a)  A  devise 
to  one  of  the  sons  of  J.  S.,  he  having  several  sons,  the  devise  is  void  for 
uncertainty,  and  cannot  be  made  good,  Bate  v.  Jimherstj  Sir  T.  Raym.  82, 
or  a  devise  to  his  son  John,  he  having  two  sons  of  that  name,  and  no  direct 
proof  which  was  meant,  5  Co.  Rep.  68  b  ;  and  this  case  appears  to  me  to 
&U  within  the  doctrine  laid  down  by  Rolle,  C.  J.,  in  Beal  v.  Wymatiy 
Style,  Rep.  240,  where  the  testator  devised  one  half  of  his  lands  to  his  wife, 
and,  after  her  death,  all  his  lands  to  the  heirs  male  of  any  of  his  sons  or 
next  of  kin.  The  chief  justice  says,  ^^  The  intention  of  the  testator  here,  is 
coca  et  sicca^  and  senseless,  and  cannot  be  known ;  and  we  ought  not  to 
frame  a  sense  upon  the  words  of  a  will  where  we  cannot  find  out  the  testa- 
tor's meaning;"  and,  lastly,  in  the  late  case  of  Doe  v.  JoinvUkj{b)  the  Court 

(a)  Citing  M.  45.  E.  3,  fo.  3.    Vide  post,  359. 

{b)  In  Doe  v.  JoinvilU  the  devise  as  to  one  moiety  was  **  to  my  wife's  family ;''  and  as  th« 
wife  never  had  any  children,  and  there  was  nothing  to  indicate  which  of  her  relations 
were  intended  to  take,  iht  devise  of/Ait  moiety  was  held  to  be  void  for  uncertainty.  The 
other  moiety  was  devised  ^'unto  my  brother  and  sister  (or  sisters')  family,  equally  to  be 
divided  between  them,  share  and  share  alike.''  The  testator,  at  the  time  of  making  his 
will  and  at  his  death,  had  a  brother  with  children,  a  sister  with  children,  and  nephews  and 
nieces,  the  issue  of  a  deceased  sister. 

Notwithstanding  the  use  of  the  word  "family"  instead  of  "families,"  it  is  conceived 
that  the  words  used  were  equivalent  to  "the  family  of  my  brother  and  the  families  of  each 
of  my  sisters."  If  the  testator  had  meant  that  the  brother  should  take,  and  not  the  bro* 
theHs  family,  he  wonid  have  said,  "  unto  my  brother  and  unto  my  sister's  family,"  or 
"families."  The  learned  judores, however, appear  to  have  thought,  that  in  order  to  avoid 
the  imaginary  ambiguity  of  the  expression,  "my  brother  and  sister's  family,"  the  testator 
ought  to  have  violated  the  propriety  of  the  Enfifltsh  idiom,  and  to  have  said  in  latinized 
English,  "  my  brother's  and  sister's  family."  This  view  of  the  cose  appears  to  have  orig- 
inated in  the  modern  practice  of  treating  the  suffix  "'s"  as  the  sign  of  the  genitive  case. 
If  it  be  a  genitive  at  all,  it  is  a  genitive  not  of  a  substantive,  but  the  genitive  of  the  whole 
predicate  to  which  the  subject  following  the 's  is  affirmed  to  belong.  Thus,  we  sav,  "  the 
king's  men."  because  "the  king"  is  the  sole  predicate  to  which  "men"  are  said  to  bo- 
long  ;  and  we  do  not  say  "  the  king's  of  England  men,"  but  "  the  king  of  England's 
men."  because  it  is  not  the  king,  but  the  king  of  England,  that  is  the  predicate;  and  it  is 
plain  that  England's  is  not  the  genitive  of  England;  first,  because  the  effect  of  a  genitiw 
ease  is  ffiven  to  England  by  the  word  "of;"  and,  secondly,  because  it  is  not  meant  to  bo 
affirmed  that  the  men  belong  to  England;  thirdly,  because  if  the  'f  be  read  as  modifying 
the  word  England  only,  we  produce  a  totally  different  meaning.  So  read,  the  sentence 
would  be  equivalent  to  "  the  king  of  the  men  of  England."  In  this  will  of  Hayter,  the 
predicate  to  which  the  term  "  family"  properly  attaches,  is  "  not  sister"  or  "  sisters,"  but 
**  brother  and  sister"  or  brother  and  sisters."  If  Hayter  had  written  according  to  the  old 
node,  "  my  brother  and  sisters — kii  children,"  there  would  perhaps  have  been  no  dispute, 
ihe  onelided  "  hit"  thus  used,  applying  to  predicates  of  both  numbers  and  of  all  gendeit. 
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•3531  ^^  King^s  Bench  held  the  devise  •to  be  void  for  uncertainty,  whem 
^  the  testator  had  devised  a  remainder  "  to  his  brother  and  sister's  fa- 
mily," one  of  his  sisters  being  dead,  leaving  children,  so  that  it  coJId  not 
be  collected  who  were  meant ;  and,  therefore,  in  the  present  case,  because 
I  cannot  satisfy  myself  from  the  words  of  the  will,  who  it  was  the  testator 
meant  by  the  "  first  male  heir  of  the  branch  of  his  uncle  Richard's  family." 
I  do,  in  answer  to  the  third  question  proposed  by  your  lordships,  state  my 
humble  opinion  to  be,  that  the  devise  is  void  for  uncertainty,  and  that  the 
heir-at-law  ought  to  take. 

•3541  *I^^rd  Brougham.  My  lords,  in  this  case  I  shall  not  trouble  your 
-*  lordships  with  reading  the  will,  upon  which  the  questions  have  arisen, 
because  that  has  been  so  frequendy  before  your  lordships ;  and,  mdeed, 
parts  of  the  will  will  be  immediately  referred  to  so  necessarily  that  it 
is  not  needful  I  should  trouble  you  with  reading  it  before  entering  upon 
the  case. 

ITie  first  difficulty  which  arises  in  construing  this  will,  is,  upon  the  words 
"  the  branch  of  my  uncle  R.  Chilcott's  family  who  lived  at  Hancrickiarm ;" 
and,  if  this  clause  had  stood  alone,  the  difficulty  might  have  been  greater 
than  I  think  it  is,  of  construing  those  words.  But  the  testator  had  before 
given  the  lands  and  houses  in  question,  after  the  determination  of  the  prior 
estates  for  life,  which^he  had  created  in  remainder,  to  his  "  kinsman  John 
Chilcott  living  in  London,  or  his  male  heir,"  and  for  default  of  such  issue, 
over ;  which,  whatever  construction  we  may  put  upon  the  devise  as  to  the 
estate  given,  clearly  indicates  his  having  in  contemplation  John  Chilcott, 
his  cousin,  and  the  part  or  branch  to  which  he  belonged  of  the  femily. 
Then,  he  refers  to  that  family  by  the  name  of  the  "  Chilcott  family"  in  di- 
recting that  the  freehold  land  thus  given  to  John  Chilcott  shall  not  be  sold 
or  mortgaged,  but  remain  in  the  family.  Immediately  after  this  he  provides 
for  the  case  of  John  Chilcott  having  no  "  male  heir,"  he  John  Chilcott 
having  a  daughter  then  living,  and,  in  that  event,  gives  the  remainder  to 
"  the  first  male  heir  of  the  branch  of  his  uncle  Richard's  family." 

It  appears  thus,  sufficiently  plain,  that  he  had  in  view  the  Chilcott  family, 
as  divided  into  three  branches:  first,  his  own,  the  eldest,  the  extinction  of 
which  he  assumes,  only  giving  life  estates  to  those  connected  vrith  it  by  af- 
finity ;  secondly,  the  branch  of  his  eldest  uncle,  the  next  brother  of  his 
father ;  and  to  them  he  gives  the  estate,  whether  in  remainder  to  his  male 
*S551  ^^^^  ^  ^  purchaser,  •or  not,  may  be  made  a  question,  which,  for 
J  our  present  purpose,  is  unnecessary  to  be  considered ;  and,  lastly, 
the  third  branch  of  the  family,  that  issuing  from  Rich^d  his  father's  young- 
est brother;  and  to  this  third  branch  he  gives  the  remainder  expectant  upon 
the  Mure  of  male  heirs  of  the  second. 

The  words  considered  to  be  inaccurate,  and  supposed  to  cast  doubt  upon 
the  meaning,  are  these,  "the  branch  of  R.  Chilcott's  family."  But  I  can 
hardly  so  regard  them  ;  for  he  was  clearly  dealing  with  his  third  branch  as 
contradistinguished  from  the  second,  that  of  John,  and  he  terms  R.  Chil- 
cott's family  this  third  branch.  The  Chilcott  family  is  considefed  as  the 
whole,  and  to  consist  of  three  branches ;  one  branch  is  his  own,  a  second 
is  John  Chilcott's,  the  third  branch  consists,  not  as  in  his  own  and  John 
Chilcott's  case,  but  of  a  numerous  body,  namely  R.  Chilcott's  family ;  and 
he  describes  this  third  branch,  accordingly,  as  "  R.  Chilcott's  family"  as  if 
he  had  said  "  that  branch  of  the  Chilcott  family  which  consists  of  R.  Chil- 
cott's family,  and  not  my  father's  family,  or  my  uncle  John's  family."  I 
am  yet  to  learn  that  a  particular  family  may  not,  correctly  enough,  be  con- 
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sidered  as  a  branch  of  a  whole  family,  or  that  we  may  not  say,  accurately 
enough — certainly  intelligibly  enough — the  branch  of  the  Bourbons  or  Bour- 
bon &mi]y,  consisting  of  the  Orleans'  family,  or  the  Carlisle  family,  a  branch 
of  the  Howards  or  Howard  family. 

"  Male  heir  of  the  branch"  has,  in  the  course  of  the  argument,  been 
spoken  of  as  presenting  some  definite  legal  idea ;  and,  if  the  reading  I  have 
given  of  the  words,  "  branch  of  R.  Chilcott's  family,"  be  not  the  true  one, 
some  such  meaning  must  be  resorted  to.  But  these  words  do  not  seem  to 
possess  any  intelligible  sense  in  law.  "  Heir  of  the  body,"  or  "  heir  male 
of  the  body,"  or,  "  heir  of  line,"  or,  "  heir  general,"  all  these  *are  r#qRc 
expressions  of  a  known  and  received  sense.  "  Heir  or  male  heir  of  ^ 
the  branch"  has  none,  and  therefore  it  must  be  taken  in  the  sense  given  by 
the  context,  and  consistent  with  the  scope  of  the  will. 

The  word  family  is  certainly  not  to  be  taken  as  technical.  It  has  in  dif- 
ferent cases  received  a  technical  construction  ;  but  that  was  where  it  neces- 
sarily must  be  taken  out  of  its  meaning,  as  in  Doe  dem,  Chattaway  v.  Smith, 
5  M.  &  S.  126,  where  a  remainder  to  the/amily  of  A.  B.  was  held  to  be  a 
remainder  to  the  heir  of  A.  B.,  and  other  similar  cases.  But  there  is  this 
difference  between  such  devises  and  devises  to  the  heir  male,  or  to  the  issue 
male,  or  to  the  first  and  other  sons — that  all  of  these  must  be  taken  in  their 
technical  sense,  unless  a  plain  intention  appear  from  the  context,  that  they 
should  be  taken  in  their  popular  sense ;  whereas  it  is  the  reverse  with  a  term 
like  "  family,"  which  only  receives  a  technical  sense  when  the  context  ap- 
pears to  exclude  the  popular  use  of  the  word. 

In  the  present  case,  "  heir  male  of  the  family  of  R.  Chilcott"  cannot  be 
taken  to  mean  heir  male  of  R.  Chilcott,  because,  until  all  the  five  daugh- 
ters, save  one,  were  extinct,  without  issue,  no  person  could  come  in  esse 
answering  the  description ;  and  then  this  would  be  wholly  inconsistent  with 
the  gift  of  100/.  to  each  of  R.  Chilcott's  daughters,  with  the  payment  of 
which  the  devisee  in  remainder  is  charged  immediately  upon  the  estate 
vesting  in  possession.  Indeed,  if  it  were  heir  male  of  K.  Chilcott  it  must 
be  heir  male  of  the  body  of  R.  Chilcott  by  the  doctrine  laid  down  in  Lord 
Osstdstoti^s  case,  3  Salk.  326,  and  in  Co.  Litt.  27  a,  and  other  books ;  and 
the  testator  could  not  possibly  intend  that,  because  at  the  date  of  the  will, 
he  knew  (a)  that  R.  Chilcott  had  been  long  dead,  leaving  only  five 
daughters. 

""The  same  consideration  makes  it  equally  impossible  to  read  the  r^oc-y 
devise  as  of  a  remainder  to  one,  in  the  strict  technical  sense  of  L 
"  heir,"  any  more  than  of  male  heir,  which  it  could  not  be,  because  that 
strictly  means  one  claiming  altogether  through  males,  and  R.  Chilcott  had 
predeceased  the  date  of  making  the  will,  leaving  only  daughters.  But  so, 
neither  could  "  heir"  simiftr  the  true  heir  of  R.  Chilcott,  or  of  the  branch, 
or  the  family,  meaning  me  heir  of  the  whole  or  the  heir  of  R.  Chilcott,  be- 
cause tlie  coparceners,  or  their  heirs,  taken  together,  were,  in  law,  that  heir, 
and  the  clause  plainlv  imports  that  one,  and  not  many,  was  to  take  the 
remainder  \  and,  for  the  reason  already  assigned,  the  taking  could  not  be 
postponed  until  after  the  male  heir  of  one  should  fail,  both  because  such 
postponement  is  a^inst  the  rules  of  construction  with  respect  to  remainders, 
and  because  the  gift  to  surviving  daughters  supposes  the  remainder  to  vest 
in  possession  whue  some  of  the  daughters  are  themselves  livmg. 

We  may,  therefore,  conclude  first,  that  some  individual  of  K.  Chilcott's 
branch  of  the  family  is  intended ;  secondly,  that  one  individual  is  intended 

(a)  Vide  tamen  supit,  348  n,  349  n. 
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to  the  exclusion  of  the  co-parceners  and  their  heirs ;  and,  thirdly,  that  thu 
individual  is  not  the  male  heir  of  R.  Chilcott. 

The  question  now  comes  to  be,  and  the  question  in  which  nearly  all  the 
difficulty  lies,  who  this  person  is  ?  Who  is  the  first  male  heir  of  R.  Chil* 
cott's  family  ? 

We  may,  in  the  outset,  observe,  that  there  are  certain  principles  fit  to  be 
kept  in  view  when  we  are  called  upon  to  construe  a  will  which  raises  such 
doubts  as  the  present  has  raised.  One  is,  and  the  most  material,  that  the 
leaning  should  be  towards  taking  technical  words  in  their  technical  sense, 
and  only  suffering  ourselves  to  adopt  another  meaning  when  there  can  be 
no  reasonable  doubt,  from  the  context,  that  in  such  sense  the  testator  used 
*3581  ^^°^'  ^^^  ^^^  ^^  could  not  have  used  them  in  *their  known  or  legal 
-'  sense.  This  rule  is  founded  upon  a  consideration  of  the  risk  that 
we  run — in  allowing  a  scope  for  conjecture  and  &ncy — of  making  a  will 
for  him,  which  neither  he  himself  made  nor  the  law  recognised ;  and,  if  it 
be  said  that  by  adhering  to  the  technical  sense  we  shall  sometimes  run  the 
risk  of  giving  a  construction  which  the  testator  did  not  intend,  the  answer 
is,  that  this  risk  is  common  to  both  courses,  and  we  avoid  that  other,  and 
perhaps  neater,  evil,  of  introducing  uncertainty  into  the  foundation  upon 
which  tides  rest. 

The  authorities  are  numerous  which  confirm  this  doctrine ;  and  the  cases 
are  numerous  and  familiar,  in  which  it  has  been  acted  on ;  the  rule  being, 
that  the  technical  meaning  of  technical  expressions  shall  only  bend  to  a 
manifest  intention,  clearly  shown,  of  using  them  in  a  popular  sense. 

The  ar^ments  of  Lord  Eldon  and  Lord  Redesdale  need  only  be  cited, 
when  deciding  a  case,  which  excited  much  interest  in  the  profession,  that 
otJesson  v.  Wright ^  2  Bligh,  1,  where  the  decision  of  the  Court  of  King's 
Bench  was  reversed,  and  a  devise  to  A.  for  life,  remainder  to  the  heirs  of 
his  body,  in  such  shares  as  he  should  appoint,  and  for  want  of  such  ap- 
pointment to  the  heirs  of  his  body  as  tenants  in  common,  was  held  to  jorive 
an  estate-tail  to  A.,  the  contrary  doctrine  in  Doe  dem.  Strong  v.  Uqf^ 
11  East,  668,  being  also  over-ruled.  Lord  Redesdale  observed,  that  it  is 
not  an  accurate  expression  of  the  rule  to  say  ^^the  general  intent  shall  over- 
rule the  particular,  but  the  rule,"  said  his  lordship,  "  is,  that  technical  words 
shall  have  their  legal  effect,  unless,  from  subsequent  words,  it  is  very  clear 
that  the  testator  meant  otherwise."  But  the  same  doctrine  had  repeatedly 
#0591  been  laid  down  in  the  courts  below,  and  was  never  more  ^strongly 
^  enforced  than  by  Lord  Alvanley  in  Pook  v.  Poole^  3  B.  &  P.  620, 
where  it  was,  in  vain,  sought, — by  insufficient  reference  to  other  parts  of  the 
will,  as  indicating  intention, — ^to  make  heirs  of  the  body,  words  of  pur- 
chase. <<  Words  are  to  be  taken  in  their  ordinary  sense  as  words  of  limita- 
tion, unless  the  testator  has  demonstrated  an  intention  to  put  a  different 
sense  upon  them. "(a)  He  afterwards  says,  "My  brothers  agree  with  me 
in  thinking  that  this  rule  must  be  rigidly  observed,"  meaning  the  technical 
rule. 

Secondly,  another  principle  is  equally  clear.  We  ou^t  ilot,  without 
absolute  necessity,  to  let  ourselves  embrace  the  alternative  of  holding  a  de- 
vise void  for  uncertainty.  Where  it  is  possible  to  ^ve  a  meaning,  we 
should  give  it,  that  the  will  of  the  testator  may  be  operative ;  and,  where  two 
or  more  meanings  are  presented  for  consideration,  we  must  be  well  assured 
that  there  is  no  sort  of  argument  in  favour  of  one  view  rather  than  another, 
before  we  reject  the  whole.     It  is  true  the  heir-at-law  shall  only  be  disin- 

(a)  See  the  distinction  taken  by  Newton,  C.  J.,  infri^  380,  (6j. 
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keiited  by  clear  intention ;  (a)  but  if  there  be  ever  so  little  reason  in  favour 
of  one  construction  of  a  devise  rather  than  any  other,  we  are,  at  least,  sure 
that  this  is  nearer  the  intention  of  the  testator  than  that  the  whole  should  be 
void  and  the  heir  let  in. 

The  cases  where  courts  have  refused  to  give  a  devise  any  effect,  on  the 
ground  of  uncertainty,  are  those  where  it  was  quite  impossible  to  say  what 
was  intended,  or  where  no  intention  at  all  had  been  expressed,  rather  than 
cases  where  several  meanings  were  suggested,  and  seemed  equally  entitled 
to  the  preference.  Thus,  in  the  case  (6)  of  a  devise  to  ^'one  of  J.  S.'s 
daughters,"  he  *havin^  several  daughters,  or  a  devise  to  "  my  son  rmocQ 
John,"(c)  where  he  had  two  of  that  name.  In  neither  case  was  there  ^ 
any  thing  supposed  to  indicate  which  son  or  daughter  was  intended.  When 
Lord  Coke  puts  the  case  of  a  devise  to  A.  for  life,  remainder  to  the  next 
heir  male  of  B.  in  tail,  B.  having  two  dau^ters,  and  each  of  them  a  son, 
and  both  B.  and  the  dau^ters  being  dead,  he  gives  three  opinions.  The 
one,  that  the  devise  is  void  for  uncertainty,  (Co.  Litt.  25  b,)  seems  plainly  to 
be  die  opinion  he  himself  least  leans  to.  And  the  decision  in  Penman  v. 
Pierce  or  Bifordy  Palmer,  11,  303,  would  seem  to  show  that  ^^  next  heir 
male  of  B."  would  have  been  held  to  mean  the  son  of  the  eldest  daughter, 
as  next  in  consanguinity  to  B.  At  any  rate,  the  devise  in  that  case  seems 
much  more  uncertain  than  that  in  the  present,  and  yet  the  court  seized  on 
any  circumstance,  rather  than  be  driven  to  regard  the  whole  as  void ;  for 
the  limitation  of  an  estate  to  two  of  the  four  datighters,  the  second  and 
tiiird,  was  the  ground  relied  on  besides  the  word  ''  next;"  and  this  ground 
onty  excluded  those  two  daughters,  and  not  the  fourth. 

The  case  of  Counden  v.  CUrke^  Hob.  29,  was  that  of  a  devise  to  the  right 
heirs  of  the  testator's  ^'  name  and  posterity,  part  and  part  alike,"  which  was 
plainly  not  only  uncertain,  but  self-repugnant ;  so  a  devise  to  the  best  men 
of  the  white-tawers  in  the  Year  Book,  49  Ed.  3,  (rf)  or  to  twenty  of  the 
poorest  of  the  testator's  *kindred,  which  was  Wel)Vs  case^  in  1  Rolle's  ^mna^ 
Abridginent.(«)  L  •^oi 

In  Uoe  V.  Jainvilley  vide  supra,  352  n,  the  remainder  being  given  by  the 
testator  one  moiety  to  his  wife's  family,  and  the  other  to  his  brother  and  sis- 
ters' family  (not  brother^s  and  sisters'  fiimily,)  the  testator  having  one  bro- 
ker with  children,  one  sister  with  children,  and  having  had  a  deceased 
sister  who  had  left  a  femily,  and  there  being  no  means,  afforded  by  the  will, 
of  ascertaining  which  sister  was  meant,  or  what  relations  of  his  wife,  or 
whether  it  was  the  brother  or  his  family,  (vide  supr&,  352,  n.)  who  were  to 
share  with  one  or  more  of  the  sisters'  families,  the  court,  of  necessity,  held 
this  void  for  uncertainty ;  but,  even  in  that  case,  (and  it  shows  how  slow  the 
most  celebrated,  and  justly  celebrated,  judges  are  to  come  to  that  conclu- 
sion, even  in  such  a  case  as  that)  even  m  mat  case,  Lord  Kenyon,  before 
whom  it  was  argued,  though  the  decision  was  after  his  death,  had  been  so 
unwilling  to  adopt  this  conclusion,  that,  in  order  to  escape  from  it,  he  had 
propounded  a  theory  in  which  the  other  judges  did  not  concur. 

On  this  head,  it  may  further  be  observed,  that  the  difficulty  of  arriving  at 

(a)  As  to  the  force  or  value  of  this  maxim,  see  4  Mann,  k  Ryl.  71,  (d). 

{b)  BaU  ▼.  Amherit^  Sir  T.  Rairm.  82. 

(c)  Lord  CheeneyU  com,  5  Co.  Rep.  68  b. 

\d)  In  Ralph  JordafC*  ctue^  M.  49  E.  3,  fo.  3,  pi.  7,  the  only  question  discussed  was, 
whether— on  a  device  to  Agntha  Lawe  for  life,  on  condition  to  find  a  priest  to  sins  for 
the  souls  of  Ralph  Jordan  and  his  ancestors,  remainder  to  two  of  the  best  men  of  the 
guild  or  fraternity  of  white-tawers  in  London,  for  ever,  on  the  same  condition,  such  re- 
mainder was  not  void  for  v-ant  of  capacity  in  the  unincorporated  guild  to  take. 

(s)  Qu^re  this  case 
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a  conclusion,  even  the  grave  doubt  which  may  hang  round  it,  certainly  the 
diversity  and  the  conflict  of  opinions  respecting  it,  and  the  circumstance  of 
different  persons  having  attached  different  meanings  to  the  same  words, 
form  no  ground  whatever  of  holding  a  devise  void  for  uncertainty.  The 
difficulty  must  be  so  great  that  it  amounts  to  an  impossibility ;  the  doubt  so 
great,  that  there  is  not  even  an  inclination  of  the  scales  one  way,  before  we 
are  entitled  to  adopt  the  conclusion.  Nor  have  we  any  right  to  regard  the 
discrepancy  of  opinions  as  any  evidence  of  the  uncertainty,  while  there  re- 
•3621  ^^'^^  ^^y  reasonable  ground  of  *preferring  one  solution  to  all  the 
J  rest.  The  books  are  full  of  cases  where  eveiy  shift,  if  I  may  so 
speak,  has  been  resorted  to,  rathei:  than  hold  the  gift  void  for  uncertainty' ; 
and  on  any  one  of  these  grounds  which  have  been  held  sufficient  to  show 
uncertainty  in  the  few  cases,  and  they  are  very  few,  where  this  has  been 
allowed  to  defeat  a  devise,  it  does  not  appear  possible  to  defeat  the  devise 
now  under  consideration. 

Lastly,  it  seems  not  at  all  consistent  with  principle,  that,  in  order  to  put 
a  construction  upon  words,  we  should  take  some  of  them  in  a  technical-,  and 
others  in  a  popular,  sense ;  and  even  the  same  words  in  a  popular  sense  to 
a  certain  extent,  and  a  technical  for  the  residue,  that  is,  only  to  take  them 
so  far  out  of  their  technical  sense  as  we  are  compelled  by  the  circumstances 
and  the  context. 

This  principle,  of  getting  as  near  the  technical  sense  as  we  can,  is  strongly 
illustrated  by  what  Littleton  in  s.  352,  says  of  performance  cy  pres  of  condi- 
tions, which  are  to  do  some  act  known  in  the  law, — as  to  re-enfeoff  the 
feoffor  and  his  wife,  habendum  to  them  and  the  heirs  of  their  bodies,  re- 
mainder to  the  right  heirs  of  the  feoffor ;  and  the  husband  dies.  Here,  the 
feoffment  must  be  made  as  near  to  the  technical  import  of  those  words  as 
may  be.     Therefore,  a  life  estate  without  impeachment  of  waste,  must  be 

fiven  to  the  wife,  with  remainder  to  the  heirs  of  the  body  of  the  husband 
y  her,  remainder  to  his  right  heir ;  which  is  not  giving  her  an  estate  tail, 
as  she  would  have  had  if  her  husband  had  been  alive,  but  as  near  it  as 
possible. 

We  are  now  to  apply  these  principles,  every  thing  of  course  depending 
upon  the  particular  words  and  circumstances  of  each  case ;  and  the  two 
questions  which  must  be  disposed  of  are,  first,  whether  the  words  "  male 
•3631  ^^"""  ^®  "^^^  ^^  ^  ^ci  and  technical,  or  in  a  popular  *sense  ? 
J  And,  secondly,  on  what  event,  and  to  whom,  the  words  "  first-male 
heir  of  R.  Chilcott's  branch  of  the  family"  give  the  remainder? — when  that 
remainder  vests  ?    And  in  what  person  ? 

First.  That  "  heir"  may,  in  peculiar  circumstances,  mean  "  heir  appa- 
rent," or  even  "  heir  presumptive,"  cannot  be  denied ;  but,  according  to 
the  principles  already  stated,  the  proof  of  this  is  upon  those  who  would 
divert  or  pervert  the  words  from  their  known  legal  acceptation,  and  assume 
a  testator  to  have  treated  as  an  heir  one,  who  his  ancestor  being  still  in  es5€, 
could  not,  in  any  legal  propriety  of  speech,  be  said  to  have  become  an  heir ; 
the  maxim  "JVcwio  est  hares  viventis^^  being  the  known  general  rule 
Sometimes,  no  doubt,  the  expression  is  so  usea  as  to  take  it  clearly  out  of 
the  rule :  thus  "  heir  apparent^^  at  once  shows  what  is  meant.  So,  the 
statute  of  treasons,  25  Ed.  3,  st.  5,  c.  2,  mentions  the  king's  "  son  and 
AeiV"  as  contradistinguished  from  the  king  himself.  But  so,  too,  the  con- 
text may  show,  in  a  devise,  that  the  person  intended  to  take  is,  not  veiy 
heir,  but  he  who  would  be  heir  on  the  death  of  his  ancestor,  and  that  "  heir" 
is  a  word  of  designation  or  description ;  as,  for  example,  when  he  is  plainly 
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intended  to  take  during  the  ancestor's  life.  Thus,  though  a  devise  to  A. 
for  life,  remainder  to  the  right  heir  of  B.  is  contingent  during  the  life  of  B. 
and  is  defeated  by  B.'s  not  dyine  during  the  subsistence  of  the  particular 
estate,  yet,  if  it  were  to  A.  for  lite  remainder  to  the  heirs  of  the  body  of  B. 
so  lon^  as  B.  shall  live^  an  estate  par  outer  vie  being  given,  and  the  ances- 
\os  being  ctstvi  que  visy  the  rule  of  law  would  plainly  be  excluded.  But 
we  may  safely  assert,  that  whenever  the  popular  sense  of  descendant  has 
been  given  to  the  word  '^  heir,"  this  has  been  done  on  a  manifest  indica- 
tion of  the  testator's  meaning,  or  what  Hobart  (in  Counden  v.  Gierke)  calls 
"demonstration  *plain,"  Hob.  33,(a)  in  a  note  mentioned  .with  ap-  rmv^A 
proval  by  B&idgman,  C.  J.,  in  Collingioood  v.  Pace^  Bridgm.  413,  ^ 
an  indication  which  made  it  almost  as  impossible  to  use  the  words  in  their 
technical  sense,  as  if  the  testator  had  himself  declared  that  he  used  them 
in  the  popular  sense. 

Thus,  in  Burcheti  v.  Durdantj  2  Ventr.  311,  the  question  arose,  whether 
a  devise  to  "  the  heirs  of  the  body  of  A.  now  living,"  was  a  vested  or  a 
contingent  remainder ;  and  it  was  held  to  be  vested,  because  the  words 
"now  living"  were  clearly  referred,  not  to  A.,  but  to  the  heirs  of  the  body; 
and  it  was  also  from  the  other  parts  of  the  will  clear  that  the  testator  knew 
of  A.  being  in  esse  also.(6)  Therefore,  it  was  held,  that  this  gave  the  re- 
mainder to  the  heirs  during  his  life  as  much  as  if  the  devise  had  been  ^'  to- 
the  heir  apparent  of  A."  in  terms.  Nevertheless,  it  was  not  without  great 
struggle,  and  conflict  of  opinion,  that  this  decision  was  come  to ;  for,  in 
James  v.  BichardsoUj  1  Ventr.  334,  on  the  same  devise,  the  Court  of  King's 
Bench  having  held  that  the  remainder  vested,  the  Exchequer  Chamber  re- 
versed their  decision  with  only  one  dissentient  voice ;  and  one  judge  in  the 
Court  of  King's  Bench  also  had  held  the  remainder  contingent.  The  judg- 
ment of  the  Exchequer  Chamber  was  indeed  reversed  in  the  House  of 
Lords.  It  was  in  deference  to  this  decision  of  the  Lords,  that  Burcheti  v. 
Durdantj  to  which  I  have  just  referred,  was  decided ;  and  even  then  At^ 
XYNs,  C.  B.,  and  Powell,  J.,  retained  their  opinion,  that  the  remainder 
was  contingent. 

So,  in  Darbison  dem.  Lang  v.  Beaunumt,  1  P.  Williams,  229,  a  remainder 
•being  devised  to  the  heirs  male  of  the  body  of  Elizabeth  Long,  and  r^ogR 
notice  taken  that  she  had  three  sons,  and  the  heir-at-law  being  clearly  ^ 
excluded  by  an  annuity  given  to  him,  the  House  of  Lords  agam  held, 
against  the  opinion  of  the  chief  justice,  and  the  chief  baron,  and  other 
judges,  that  the  heir  apparent  took.  But  this  was  so  held  upon  the  inten- 
tion appearing  from  the  reference  made  to  the  sons  of  Elizabeth  Long,  and 
to  herself  at  me  same  time,  as  well  as  upon  the  exclusion  of  the  heir-at-law. 

In  like  manner,  the  case  of  Goodright  dem  Brooking  v.  WkUe^  2  W. 
Bla.  1010,  though  it  goes  further  than  any  other  case,  yet  was  rested  upon 
the  plain  indication  of  intention.  The  testator  gave  annuities  to  three  of 
his  daughters  for  their  several  lives,  and  he  then  gave  an  annuity  to  his 
dau^ter  Margaret  and  his  son  Richard  Brooking  for  his  own  and  their  joint 
lives.  Blackstone,  J.,  who  reports  the  case,  considered  this  change  in  the 
tenure  of  the  annuity  from  that  of  the  annuities  to  the  other  daughters,  as  a 
plain  indication  that  the  testator  contemplated  Mar^ret  surviving  Richard 
Brooking,  and  that  therefore  "  heir"  must  be  read  "  issue,"  in  order  to  let  her 

(a)  The  marginal  note  here  referred  to,  is,  ^^No  man  shall  show  me  a  case  in  law  where, 
hf  purchase  hy  devise  to  an  heir,  any  may  take,  that  is  not  heir  indeed  withont  dtriartt' 
turn  (not  demoniiration)  plain.'' 

{6)  The  latter  circamsrance  appears  rather  to  militate  against  this  construction. 
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son  take  during  her  life.  Tie  devise  was  to  Richard  Brooking  and  the 
heirs  of  Margaret :  habendum^  to  the  heirs  male  of  Richard  lawfully  begot- 
ten and  heirs  of  Margaret,  jointly  and  equally,  and  for  want  of  heirs  male 
of  Richard  Brooking  at  his  decease,  then  to  the  heirs  and  assigns  of  Mar- 
garet, lawfully  begotten  of  her  body.  It  cannot,  therefore,  be  said  that  any 
new  law  was  introduced  by  this  case ;  and,  indeed,  the  chief  justice  founds 
himself  upon  the  former  cases,  in  holding  that  Mai^aret's  heir  apparent  was 
indicated  to  be  intended  by  the  testator. 

*3661  '^  ninst,  however,  be  admitted,  that  in  both  the  latter  *cases(a) 
J  feebler  indications  of  intention  were  allowed  to  satisfy  the  court  thaui 
had  been  held  requisite  in  other  instances ;  and,  as  regards  this  diversity, 
those  two  cases  are  less  reconcilable  with  the  general  current  of  decision 
than  might  have  been  wished.  Nevertheless,  in  all  of  them,  the  courts  have 
professed  to  require  a  plain  and  undeniable  intention  before  they  can  bend 
the  words  from  their  technical  import. 

That  nothing  but  such  plain  indication  can  suffice  to  give  this  sense  to 
the  words,  we  nave  not  only  the  authority  of  Hobart,  C.  J.,  and  Bridg- 
icAN,  C.  J.,  which  I  have  already  cited,  (suprji,  365,)  but  the  decision  in 
ChaUaner  v.  Bouyyer^  2  Leon.  70,  a  case  always  regarded  as  of  great  weight, 
and  never  professed  to  be  at  all  broken  in  upon  by  the  subsequent  decisions. 
It  was  an  assise  of  novel  disseisin,  in  which  the  tenant  claimed  as  heir-at- 
law,  and  the  demandant,  under  a  devise  to  the  younger  of  two  sons  in  tail 
remainder  to  the  heirs  of  the  body  of  the  elder,  and  if  he  die  without  such 
issue,  then  to  two  daughters,  in  fee.  The  younger  son  died  leaving  the 
elder  living ;  his  son  was  tenant,  and  he  contended  that  though  by  grant  he 
could  not  take,  living  his  father,  yet  by  devise  he  might,  in  order  to  favour 
the  intention  of  the  testator.  But  the  court  appears  strongly,  and  unani- 
mously, to  have  reprobated  this  distinction.  It  held,  that  clearly  the  tenant 
could  not  so  take ;  whereupon  he  offered  evidence  to  show,  by  parol  de« 
claration  of  the  testator,  that  he  never  meant  his  daughters  to  take  as  Ions 
as  his  eldest  son  had  issue.  But  the  court,  says  the  book,  ^^  utterly  rejected 
this  evidence,"  and  gave  judgment  for  the  demandant,  upon  the  strict 
legal  meaning  of  the  devise,  holding  to  the  maxim  ^^JVemo  est  fueres 
viventis.^^ 

•3671  *'^^'  ^"  Davis  v.  iSJiccrf,  4  Mod.  153,  where  the  whole  question 
-I  turned  on  the  want  of  a  particular  estate  to  support  a  contingent  use, 
(the  first  gift  being  to  the  heirs  of  William  Horn,  begotten,  or  to  be  begot- 
ten,) upon  Ann  his  wife,  it  was  held,  that  neither  in  a  deed,  nor  in  a  will, 
could  any  such  estate  be  raised  by  implication  as  was  here  wanted,  to 
support  the  remainder ;  and  the  decision  was  affirmed  in  the  House  of 
Lords. 

But  to  show  an  intention  of  the  testator  in  the  present  case,  there  is  ab- 
solutely nothing,  except  a  suggestion  of  consequences  which  may,  or  may 
not  ever,  have  occurred  to  himself.  The  learned  judges,  six  in  number, 
who  held  that  he  used  the  words  in  their  popular  sense,  as  meaning  heir 
apparent,(6)  do  not,  by  any  means,  ground  this  opinion  upon  the  same  cir- 
cumstances. TTie  lord  chief  justice  gives  as  his  reason,  what  would  be 
quite  sufficient,  and  would  bring  the  case  within  the  authorities  of  James  v. 
Richardson  and  Burcheft  v.  Durdant^  if  it  existed  in  the  facts.  His  lord- 
ship, both  in  the  former  and  the  more  recent  argument,  but  more  particu- 
larly in  the  former,  (and  to  his  reasons  on  that  former  occasion  he  expressly 
r?fers  upon  this  point  in  his  latter  argument,)  mainly  relies  upcn  the  sup- 

i)  Darbiaon  t.  JBtefMNam,  and  Qoodright  ▼.  WhiU.  (b)  Q^tart, 
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posed  circumstances  of  the  will,  showing  ^^  that  the  testator  contemplated 
the  possibility  of  the  mother  bein^  alive  when  the  son  took  as  heir  of  the 
uncle."  This,  his  lordship  says,(a)  brings  the  case  within  the  principle  es- 
tablished in  DarUson  v.  Beaumorit  and  the  other  cases. 

Now,  I  have,  in  vain,  endeavoured  to  find  any  proof  that  the  testator 
had  any  such  fact  in  his  contemplation,  as  the  mother  surviving  the  son, 
who  should  take ;  his  lordship  can  only  show  this  by  referring  to  the  obli«* 
gation  imposed  on  the  heir  of  paying  to  the  daughters  of  *R.  Chil-  r»ogo 
cott,  which  shall  be  then  living,  the  sum  of  lOOl.  each,  at  the  time  ^ 
of  the  taking  possession  of  the  aforesaid  estates."  Now,  how  does  this 
show  that  the  heir's  mother  was  to  be  one  of  these  daughters.  It  plainly 
requires  him  to  pay  each  of  the  surviving  daughters.  But  his  mother  might 
be  dead  before  he  could  take,  and  yet  me  direction  would  apply ;  and  he 
would  comply  with  it,  by  paying  such  as  survived  his  mother. 

It  is  admitted,  on  all  hands,  mat  a  dtxise  to  A.  for  life,  remainder  to  the 
right  heir  of  B.,  cannot  vest  unless  B.  predeceases  A.  But  a  devise  to  A. 
for  life,  remainder  to  the  rig^t  heir  of  B.  now  living,  vests  the  remainder 
in  B.'s  heir  apparent  or  presumptive.  So,  a  devise  to  A.  for  life  remainder 
to  the  right  heir  of  B.,  he  paying  to  B.  an  annuity  upon  coming  into  pos- 
session, would  clearly  vest  the  remainder  in  B.'s  heir  apparent.  But  the 
present  is  nothing  like  that  case.  It  is  a  remainder  to  the  heir  of  B.,  he 
paying  so  much  to  his  surviving  aunts  on  taking  possession,  or  a  remainder 
to  the  heir  of  one  of  five  sisters,  he  paying  such  of  the  others  as  may  be 
alive  when  he  takes  possession,  diat  is,  he  paying  such  of  his  aunts  as  may 
survive  his  mother.  The  person  intended  being  unknown,  and  the  ques- 
tion being,  whether  that  person  can  be  one  whose  mother  is  living,  we 
clearly  are  not  entitled  to  assume  that  the  testator  conceived  the  person's 
mother,  whoever  he  mig^t  be,  to  survive  the  party  in  possession,  because  ' 
this  is  assuming  one  of  several  possible  things,  and  assuming  it,  for  the 
purpose  of  ascertaining  who  the  person  intended  is,  which  is  the  thing  in 
dispute  ;  consequently  it  is  assummg  the  matter  in  question,  or,  what  is  the 
same  thing,  assuming  gratuitously  that  which  decides  the  question. 

The  test,  by  which  to  try  the  argument,  is  this.  Suppose  the  testator 
had  intended  to  designate  the  very  hne  and  the  very  individual,  upon  whom 
the  strict  •technical  construction,  as  I  conceive,  makes  the  gift  fall.  r»Qgo 
Nay,  suppose  he  had  said  in  terms,  "  Let  whichever  daughter  first  ^ 
dies  leaving  a  male  heir,  be  the  stirps  of  the  line  in  which  this  remainder 
^all  descend,"  might  he  not  still  have  added  the  obligation  on  that  male 
heir,  to  pay  100/.  to  each  surviving  daughter,  upon  the  estate's  vesting  in 
possession  ?  Unquestionably  he  might  have  done  so,  and  in  the  very  words 
which  he  has  used.  Therefore,  those  words,  of  undisputed  meaning,  do 
not  at  aU  mdicate  an  intention  inconsistent  with  the  technical  construction 
of  the  words  of  which  the  sense  is  disputed.  But  the  same  test  applied  to 
the  other  constructions,  which  have  been  set  aside  upon  the  inference  drawn 
fiom  the  gift  of  100/.,  will  be  found  conclusive  as  to  those  other  construc- 
tk>ns.  For  ex^ple,  had  he  intended  all  the  daughters,  or  their  descend- 
ants, to  make  up  one  heir,  and  that  the  remainder  should  iall  upon  the 
one  male  heir  of  R.  Chilcott,  through  the  coparceners,  the  du*ection  that 
this  male  heir  should  pay  100/.  to  the  surviving  daughters  would  have  been 
absurd,  as  they  must,  by  the  supposition,  have  been  all  dead. 

I  ought  to  add  that  two  of  the  learned  judges,  Taunton,  J.,  and  Bosan- 
quET,  J.,  in  a  single  sentence,  each  in  passing,  and,  among  many  other 

(a)  10  Bingh.  235;  3  Moore  &  Scott,  034. 
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reasons,  advert  to  that  view  of  the  case,  as  it  seems  to  me,  from  an  oyer- 
sight  on  the  part  of  those  learned  judges;  but  they  do  not  rely  upon  it*  It 
is  not  the  ground  of  their  argument ;  it  is  only  one  of  several  circumstances 
to  which  each  of  those  two  learned  judges  adverts,  as  forming,  altogether, 
the  ground  of  their  argument ;  but  the  chief  justice  mainly  relies  upon  it 
The  ^ound  upon  which,  mainly,  four  of  the  other  learned  judges  reject  the 
technical  sense,  exists  in  the  case ;  but  it  does  not  appear  to  me  sufficient  to 
support  their  conclusion ;  and  the  fifth, — Williams,  J., — in  his  very  able 
argument,  does  not  specify  the  particular  reasons  which  have  led  him  to  the 
•^701  ^^^^  conclusion,  *but  merely  gives  his  opinion  upon  the  particular 
^  case,  after  laying  down  the  principles  with  great  clearness,  and  in  a 
manner  not  to  be  questioned.  The  other  four  learned  judges,  Tauntoit,  J., 
BosANQUET,  J.,  Patteson,  J.,  and  Bayley,  B.,  (subject  to  the  observation 
I  have  made  respecting  the  first  two  of  those  learned  judges,)  in  their 
learned  and  luminous  judgments,  rest  their  preference  of  the  popular  to  the 
technical  sense  mainly  upon  the  consideration  that,  if  the  strict  legal  sense 
were  adopted,  the  whole  devise  migUt  fail,  including  the  gift  to  the  daugh* 
ters;  because  it  was  possible  that  the  whole  of  the  five  daughters  of  R. 
Chilcott  might  survive  the  determination  of  the  prior  life  estates  given  to 
his  widow  and  her  sisters. 

The  possibility  was  not  a  very  proximate  one.  It  was  more  likely  that 
some  one  of  the  five  should  predecease.  Three  of  them  died  before  the 
life  estates  determined,  and  each  left  a  male  heir  at  her  decease.  But  it 
certainly  might  have  been  otherwise ;  and  all  mi^t  have  survived  the  widow 
and  her  two  sisters ;  and,  in  that  case,  no  doubt,  the  heir-at-law  must  have 
taken;  because  there  would  have  been  no  heir  male  of  three  living 
daughters  to  take  under  the  devise,  construed,  as  we  have  construed  it, 
by  uie  strict  rules  of  law,  and  the  contingent  use  would  have  been 
destroyed. 

But  the  same  thin^  might  have  happened,  and  the  same  failure  of  the 
devise,  upon  the  other  construction,  if  the  sons  had  died  leaving  only 
daughters  or  heirs  female  of  the  five  sisters  at  the  determination  of  Oie  liie 
estates.  Such  things  are  always  possible ;  and,  in  hardly  any  instance,  does 
the  framing  of  a  will  provide  against  the  possibility  of  their  happening. 
The  existence  of  such  a  risk  is  never  to  be  taken  as  a  proof  of  a  testators 
meaning,  as  a  ^'  demonstration  plain"  that  he  uses  known  legal  phrases  in 
an  unusual  and  intellectual  sense,  unless  the  risk  be  imminent,  and  the  event 
»«-.-|  one  •which  he  must  be  presumed  to  have  been  aware  of,  to  have 
^  had  before  his  eyes,  and  to  have  meant  to  avoid,  and  yet  to  have 
taken  no  precautions  to  avoid,  except  the  use  of  the  words  in  question. 

If  we  can  be  sure  that  he  foresaw  the  event,  that  he  was  minded  it  should 
not  happen,  and  that  he  used  the  words  notwithstanding,  then  an  inference 
certainly  arises  that  he  used  them  in  such  a  sense  as  precluded  the  danger. 
But  if  it  be  only  a  possibility  which  we  can  speculate  upon  and  imagme, 
while  he  may  very  possibly  never  have  thought  of  it,  no  inference  can  arise 
which  it  would  be  safe  to  rely  upon  in  construing  his  words.  It  constantly 
happens,  that  cases  occur  never  contemplated ;  and  nothing  can  be  more 
common  than  to  see  the  legal  construction  of  a  devise  defeat  what  must 
have  been  the  intention  of  the  testator. 

It  appears,  therefore,  impossible  to  depart  firom  the  known  and  fixed  rule 
of  law  m  this  case,  upon  any  of  the  grounds  suggested ;  and  we  are  then 
left  to  inquire,  within  the  scope  of  that  rule,  who  the  first  male  heir  of  R. 
Chilcott's  branch  shall  be ;  that  is,  which  of  the  heirs  male  of  the  daughters . 
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takingfa)  on  the  decease  of  their  ancestors,  became  entitled  in  July,  1820, 
when  uie  life  estates  given  by  the  will  were  determined. 

This  brings  us  to  the  second,  and  the  only,  remaining  point  in  the  case. 
Taking  into  consideration  what  was  before  shown  respecting  the  meaning 
to  be  fixed  upon  the  words  "  branch  of  R.  Chilcott's  family,"  and  keeping 
in  mind  that  the  testator  had  disposed  of  the  other  and  elder  branch  by 
giving  an  estate  to  the  male  heir  of  John  Chilcott,  and  for  want  of  such 
male  neir,  then  over  to  R.  Chilcott's  branch,  it  appears  that,  upon  the  sup- 
position shown  to  be  necessary  of  "  heir"  meaning  heir  •in  the  legal  rmyro 
sense,  the  remainder  over  is  devised  to  the  person  in  R.  Chilcott's  ^ 
branch  who  first  shall  answer  the  description  by  becoming  a  male  heir. 

There  were  five  daughters  livine,  to  the  testator's  knowledge,  of  whom 
four  had  sons ;  but  the  eldest  havmg  only  daughters,  and  it  being  possible 
a  male  might  be  bom  to  her,  thou^  it  was  in  ml  likelihood  out  of  the  tes- 
tator's contemplation,  as  she  had  attained  the  age  of  forty-seven  or  forty- 
eight  ;  but  it  being  certainly  possible  that  her  daughters  might  have  sons, 
as  actually  did  happen  before  the  determination  of  the  life  estates,  he  directs 
that  whoever,  fix>m  any  of  the  five  daughters,  first  answers  the  description 
of  heir  male,  shall  be  entitled,  as  what  he  calls  the  heir  male  of  R.  Chil- 
cott's branch."  The  words  plainly  bear  this  construction ;  they  indeed 
seem  not  to  bear  any  other  without  doing  violence  to  their  obvious  mean- 
ing; and  when  we  find  a  sense  in  wnich  they  can,  consistently  with  the  rest 
of  the  will,  be  taken,  and  that  sense  is,  not  only  contrary  to  no  rule  of  the 
law,  but  more  accords  with  its  known  rules  and  principles  than  any  other 
sense  which  can  be  put  upon  them,  surely  we  are  not  authorised  to 
ceject  it 

This  construction,  indeed,  the  construction  put  upon  '^  male  heir"  of  it- 
self, excludes  the  lines  of  diree  of  the  dauditers,  and  this  construction 
excludes  a  fourth.  The  issue  of  Agnes,  who  was  still  living  when  the 
ejectments  were  brought,  are  of  course  excluded.  The  Winters  are  also 
excluded,  because  Joan,  their  mother,  survived  the  last  tenant  for  life, 
Eleanor  White,  by  some  months.  Joseph  Parsons  answered  the  descrip- 
tion of  a  male  heir  at  Eleanor  White's  death,  because  his  mother,  Sarah, 
died  in  1813 ;  but  he  cannot  be  considered  as  coming  under  the  descrip- 
tion of  first  male  heir  on  any  construction  that  can  be  imposed  upon  the 
phrase;  for  he  neither 'was  the  male  heir  of  the  eldest  daughter  nor  the 
pereon  *who  first  by  the  death  of  his  mother  came  within  the  de-  r«q7o 
acription  of  heir.  The  construction  excludes,  lastly,  the  Perratts ;  ^ 
because  Betty  Perratt,  daughter  of  R.  Chilcott's  eldest  daughter,  Mary 
Bishop,  was  living  when  the  ejectments  were  brou^t,  and  consequently  the 
defendant  Matthew  Perratt  did  not  come  within  the  description  of  kin. 
Thus  the  line  of  Betty  Vinev  remains  to  take.  She  died  in  1804,  leaving 
a  son,  Thomas ;  consequently,  that  son  was  then  male  heir,  and  he  was  the 
first  of  R.  Chilcott's  family,  the  first  of  the  branch  of  the  Chilcott  family, 
who  became  male  heir.  He  devised  to  his  wife  Catherine,  one  of  the  les- 
sors of  the  plaintiff  in  the  second  ejectment ;  and  some  question  having  been 
made  whether  the  words  gave  a  remainder  in  fee  or  in  tail,  it  is  necessary 
to  dispose  of  this,  in  order  to  remove  any  doubt  as  to  the  validity  of  the 
devise  under  which  she  claims ;  but  I  own  I  can  sec  no  doubt  whatever  on 
this  part  of  the  case ;  nor,  indeed,  do  I  find  any  expressed  by  the  learned 
judges.     It  is  not  denied  that  an  estate  may  be  given  to  A.  for  life,  and  the 

(s)  As  to  the  distinction  betvreen  the  heir,  taking  by  limitation,  and  the  quari  heir, 
taking  bjr  purchase,  ▼ide  infrk,  380,  (6). 
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heirs  of  the  body  of  his  ancestor  B.,  so  as  to  execute  an  estate  tail  in  what- 
ever person  comes  within  that  description  of  being  heir  of  B.,  and,  conse- 
quently, that  of  A.  himself  comes  within  it,  the  estate  tail  shall  be  executed 
in  him ;  as  if  the  gift  be  to  the  first  son  of  B.,  and  the  heirs  of  his  body ;  and 
such  was  the  principle  in  MandevUle^s  case^  Co.  Litt.  26  b  and  20  b,  and 
in  Southcote  v.  SUowelly  1  Mod.  237.  But  in  all  such  instances  there  are 
apt  words  expressly  to  create  an  estate  tail  by  plain  limitation ;  and  to  raise 
an  estate  tail  from  such  words  as  "  first  heir,"  and,  still  more,  from  the 
words  "  the  first  heir,"  is  quite  impossible.  It  is  clear,  then,  that  the 
person,  whoever  he  may  be,  taking  under  this  devise,  takes  an  estate 
•QT^T  ^"  ^^®  5  *^^d  therefore  Thomas  Viney  could  well  devise  to  his  wife 
"^'^-l   Catherine. 

The  remainder  having  once  vested  in  the  son  of  the  fourth  daughter,  it 
cannot  divest  by  any  subsequent  event,  lliis  is  not  one  of  the  cases  in 
which  a  remainder  may  open,  to  let  in  interests  accruing  since  the  vester ; 
as  where  a  contingent  limitation  is  to  the  use  of  several,  mcapable  of  taking 
at  one  and  the  same  time,  it  will  vest  in  the  first  who  becomes  capable,  and 
then  open  so  as  to  let  in  the  others  for  their  proportions.  But,  here,  the 
remainder  being  contingent  till  the  death  of  Betty  Viney,  it  vested,  upon 
her  death,  in  her  son,  who  took  as  a  purchaser ;  and  the  rule  is,  as  was  laid 
down  in  Southcote  v.  Stowell^  1  Mod.  226,  ^^  that  a  remainder  being  onoe 
well  vested  in  a  purchaser,  the  estate  shall  afterwards  run  in  course  of 
descent." 

That  the  construction  put  upon  this  devise  is  firee  from  all  doubt,  nay 
diat  there  may  not  be  considerable  objections  urged  against  it,  can  in  no 
wise  be  affirmed.  The  case  is  confessedly  one  of  extraordinary  difficulty ; 
but  the  meanmg  given  to  the  words  appears  to  come  within  the  principles 
already  stated,  and  to  be  less  exposed  to  grave  objections  than  any  of  the 
other  constructions  which  have  been  proposed. 

Thus,  if  it  be  said  that,  after  aU,  the  son  of  the  fourth  daughter  is  not  so 
much  first  heir  of  the  branch  as  the  son  of  the  eldest,  the  answer  is,  first, 
that  the  latter  is  not  heir,  unless  we  violate  a  known  rule  of  law ;  and,  se- 
condly, that  neither  is  he  heir  of  the  branch ;  for  no  one  can  answer  that 
descnption,  except  an  heir  made  up  of  all  the  coparceners. 

Again,  if  it  be  said  that  neither,  therefore,  is  the  son  of  the  fourth  dau^ 
ter  such  heir,  the  answer  is,  that  such  heir,  strictly  so  called,  being  plainly 
*3751  ^^^^^ded  by  *the  words  of  the  devise,  we  come  as  near  the  strict 
-'  legal  sense  as  the  will  allows,  by  taking  one  who  is  both  an  heir, 
and,  in  a  plain  sense,  the  first  heir,  though  he  be  not  that  one  heir  i/rfiich 
all  the  coparceners  together  make  up. 

Again,  if  it  be  said  that  the  son  of  the  youngest  daughter  only  is  the  male 
heir  of  the  branch,  meaning  by  that,  the  male  heir  in  the  branch  at  the  time 
of  his  mother's  death,  and  that  afterwards,  an  elder  sister  dying,  her  son 
would  have  better  answered  the  description — ^the  answer  .is,  that  there  is 
no  good  ground  for  holding  the  son  of  the  elder  preferable  to  the  son  of  the 
younger  daughter  as  male  heir  of  the  branch,  because  the  law  regards  the 
daughters  equally,(a)  and  the  remainder  being  once  vested  in  the  heir 
male,  by  the  death  of  the  fourth  daughter,  it  cannot  be  divested  by  any 
subsequent  event. 

Further,  it  is  said,  that  the  testator  more  probably  intended  the  male  har 

(a)  Except  where  the  property  descended  ia  clothed  with  a  public  trust,  as  in  the  case 
of  the  descent  of  the  crown  or  of  an  adtrowaon.  Aa  to  the  cttitia  par»^  vide  Litt«,  tv  345, 
aapriL,  327. 
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of  the  eldest  daughter  to  take.  The  answer  is,  first,  that  this  opens  the 
whole  question,  upon  the  legal  import  of  the  words  he  used;  but,  next,  that 
if  we  are  to  ^  in  quest  of  probable  intention  we  see  he  most  probably  in- 
tended a  male  heir  (or  rather,  if  his  attention  had  been  called  to  it,  would 
hare  intended  a  male  heir,)  of  none  of  the  five  daughters  of  R.  Chilcott  to 
take,  but  rather  a  male  heir  of  John  Chilcott  the  elder  branch ;  and  yet,  he 
is  held  clearly,  on  all  hands,  to  have  used  words  which  preclude  any  such 
efiect  bein^  given  to  his  most  probable  intention.  And,  lastly,  it  is  certain 
that  he  mi^ht  have  -distinguished  the  eldest  daughter  and  her  issue,  had 
such  been  his  clear  intention ;  but  he  did  not. 

In  construing  the  words  "  the  first  male  heir,"  &c.,  *!  havepro-  r««v7g 
ceeded  upon  the  ground  of  '^  male  heir"  bemg  taken  as  near  the  I- 
technical  sense  as  is  possible,  consistently  with  the  words  of  the  will.  If, 
instead  of  this  sense  we  take  the  term  to  mean  descendant,  or  heir  appa- 
rent, much  greater  doubt  arises  as  to  the  person  intended  by  "  the  first," 
80  much  doubt,  that  I  should,  in  this  case,  even  lean  more  towards  the 
opinion  of  those  who  hold  the  meaning  to  be  uncertain.  But  this  conse- 
quence of  giving  a  popular  sense  to  the  word  ^^  heir,"  the  consequence,  that 
we  should  DC  dnven  to  hold  the  devise  void  for  uncertamty,  only  adds  new 
farce  to  the  reasons  in  favour  of  abiding  by  its  legal  acceptation. 

Nor  is  it  easy,  in  construing  the  devise  over,  to  leave  out  of  our  con- 
sideration the  reasons  given  by  Hol&oyd,  J.,  in  his  most  able  and  learned 
argument,  for  holding  that  the  testator  used  the  language  in  the  first  gift, — 
tiiat  to  John  Chilcott, — in  nearly  the  same  sense  (or,  at  least,  that  he  must 
be  taken  to  have  used  it  in  the  same  sense,)  which  we  are  affixing  to  the 
terms  employed  in  the  devise  over  to  R.  Chilcott's  family. 

If  your  lordships  shall,  as  I  humbly  venture  to  recommend,  adopt  this 
construction,  and  aeree  with  the  Court  of  King's  Bench,  you  will  difler 
fix>m  the  two  learned  judges  who  consider  that  the  grandson  of  the  eldest 
daughter  should  take,  as  nearest  in  blood  (but  there  is  no  indication  to 
whom  (a)  nearest,)  with  the  two  learned  judges,  who  hold  that  the  second 
daughter's  son  should  take  as  first  in  order  of  birth,  and  with  the  other 
*two,  who  hold  the  whole  devise  void  for  uncertainty.  You  will  r*Q<y*7 
a^ee  with  the  five  learned  judges,  who,  rejecting  the  popular  sense  ^ 
of  the  words,  construe  them  technically,  and  give  the  remainder  to  the  first 
person  who  answers,  or  comes  as  near  as  may  be  to  answering,  the  legal 
description  of  the  will. 

In  any  case,  not  before  you  for  review,  which  should  have  had  the  au- 
thority of  such  names  as  are  to  be  found  supporting  any  one  of  the  doctrines 
mooted  in  this  argument,  that  authority  woidd  have  been  high  and  com- 
manding. When  we  are  called  upon  to  determine  whether  or  not  those 
most  learned  and  able  persons  have  in  the  courts  below  arrived  at  a  right 
conclusion  on  a  question  confessedly  difficult,  we  are  not  at  liberty  to  ac- 
knowledge the  sway  of  their  authority;  yet  it  may  be  some  satisfaction  to 
your  lor^hips  when  driven  to  the  necessity  of  choosing  between  their  con- 
flicting opinions,  that  you  have  taken  the  same  view  with  such  men  as 
HoLROYD  and  Littledale,  among  the  greatest  lights  that  have  ever  shone 
in  our  profession. 

(a)  Assuming  that  the  testator  contemplated  any  distinction  as  to  Dearne»i  of  blood, 
be  would  appear  to  have  contemplated  a  priority  between  daughters,  similar  to  that 
wbieb  exists  between  sons.  Taking  Matthew  Perratt,  the  grandson  of  Mary  Chilcott, 
afterwards  Bishop,  to  be  the  grandson  of  an  eldest  son,  instead  of  the  grandson  of  ar 
eldest  daughter,  he  would  be,  as  between  htm  and  his  cousins,  the  nearest  in  blood  to  R 
Chilcott,  and  to  the  branch  of  R.  Chiloott's  family. 
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Lord  CoTTENHAM.  My  lords,  the  judgment  under  consideration  is  in 
favour  of  the  title  of  Thomas  Viney,  the  son  of  the  third  daughter  of  R 
Chilcott,  the  testator's  uncle. 

llie  first  question  is,  whether  this  judgment  should  he  reversed.  Until 
this  is  determined,  it  would  be  useless  to  consider  which  of  the  other  male 
descendants  of  the  daughters  of  R.  Chilcott  ought  to  be  preferred,  as  best 
answering  the  description  of  "  first  male  heir  of  the  branch  of  my  uncle  R. 
Chilcott's  family." 

Thomas  Viney,  if  the  ground  upon  which  he  has-been  preferred  by  the 
Court  of  King's  Bench,  cannot  be  maintained,  cannot  upon  any  other  sus* 
tain  any  competition  with  the  male  descendants  of  the  elder  sisters,  Mary 
*3781  ^^  ^^^^  '  ^^'  ^^  ^^  neither  first  in  birth,  nor  proximus  ^grddu;  but 
•I  he  was  first  of  the  male  descendants  of  Richard's  daughters,  who, 
by  the  death  of  his  mother,  became  her  heir  in  the  sense  implied  in  the 
maxim — "  nemo  est  hteresviveiis.^^  The  sole  question,  therefore,  is,  whether 
this  maxim  applies  to  the  present  case,  so  as  to  give  to  Thomas  Viney  a 
title  above  the  other  claimants.  In  the  Court  of  King's  Bench  in  1826, 
two  judges,  LiTTLEDALE,  J.,  and  Holroyd,  J.,  were  in  favour  of  his  claim, 
and  one,  Bayley,  J.,  against  it.  In  this  House,  in  1833,  four  judges, 
Taunton,  J.,  Bosanquet,  J.,  Bayley,  J.,  and  Tindal,  C.  J.,  were  against 
it ;  and  one,  Littledale,  J.,  was  in  its  favour;  and,  upon  the  reargument 
in  1842,  three,  Coltman,  J.,  Maule,  J.,  and  Parke,  B.,  were  in  its 
fiivour,  and  three,  Williams,  J.,  Patteson,  J.,  and  Tindal,  C.  J.,  were 
against  it. 

The  result  of  all  the  opinions  delivered  is,  that  six,  Bayley,  J.,  Wil- 
liams, J.,  Taunton,  J.,  Bosanquet,  J.,  Tindal,  C.  J.,  and  Littledale,  J., 
Holroyd,  J.,  Coltman,  J.,  Maule,  J.,  and  Parke,  B.,  are  in  favour  of  it 
It  is  impossible  that  authority  can  be  more  equaUy  divided;  the  majority, 
however,  is  against  the  title  of  Thomas  Viney. 

The  difficulty  of  the  case,  evidenced  by  this  great  equality  amongst  the 
judges,  seems  to  demand  the  utmost  caution  and  deliberation  on  the  part 
of  this  House.  After  the  most  careful  consideration  of  the  grounds  upon 
which  these  several  opinions  are  founded,  I  have  come  to  the  same  conclu- 
sion as  the  majority  of  the  judges. 

It  is  a  proposition  common  to  all  the  claims  except  those  of  the  heir-at- 
law,  that  the  party  to  take  under  the  description  of  ^'  first  male  heir  of  the 
branch  of  my  uncle  Richard's  family,"  must  be  some  person  who  could  not 
answer  the  legal  definition  of  "  heir."  The  testator  knew  (a)  that  his  uncle 
Richard  had  left  only  daughters ;  fit>m  some  of  them,  therefore,  the  party  to 
*3791  *^^^  ^^^  ^^  descended.  But  any  such  party  must  claim  through 
-'  some  one  of  those  daughters ;  and,  as  the  five  daughters  of  Richard 
constituted  but  one  heir,  and  as  they  were  all  married,  and  had  children, 
the  testator  could  not  have  contemplated  {h)  the  entire  heirship  of  his  uncle 
Richard's  branch  of  the  family,  being  vested  in  any  one  descendant  of  his 
daughters. 

I^  therefore,  any  of  the  descendants  are  to  take,  as  none  of  them  can 
answer  the  description,  if  construed  in  the  strict  legal  sense,  the  terms  used 
must  be  construea  in  a  popular  sense ;  and,  if  so,  the  question  is,  what  is 
the  ordinary  and  popular  sense  of  "  first  male  heir  of  a  family,  or  of  a  branch 
of  a  family  ?" 

The  familiar  expressions  **  heir  to  the  throne,"  "  heir  to  a  title  or  e»- 

{a)  Quart  J  et  vide  infrii,  382,  n. 

(6)  Quare,  as  to  bis  knowledge  of  these  facts,  vide  ant^  348,  n.,  349,  n. 
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tate,"  "  heir  apparent,"  "  heir  presumptive,"(a)  prove  that  the  existence  of 
a  parent  is  quite  consistent  with  the  popular  idea  of  heirship  in  the  child. 
In  all  such  cases  the  maxim,  nemo  est  hares  viventis  has  no  place,  nor  can 
it  in  any  in  which  the  person  speaking  knows  of  the  existence  of  the  parent, 
and  intends  that  the  devise  to  the  clmd  should  take  effect  during  the  life  of 
the  parent.  In  this  case  the  testator,  by  his  will,  (b)  proved  that  he  knew 
of  the  existence  of  the  parent;  and  I  thmk  it  appears  clear  that  he  intended 
the  devise  to  take  effect  during  the  life  of  the  parent. 

This  rule  is  supported,  as  well  by  authority  as  by  common  sense.  In 
Darbism  v.  Beaumont,  1  P.  Williams,  229 ;  3  Brown,  Pari.  Ca.,  2d  edit.  60, 
a  devise,  in  remainder,  to  the  heir  male  of  the  body  of  £.  L.,  was  held  to 
vest  in  her  eldest  son,  the  wiU  showing  that  the  testator  knew  that  £.  L. 
was  living,  and  had  a  son. 

•In  Goodright  dem.  Brooking  v.  Whtte,  2  W.  Bla.  1010,  a  devise   r.goQ 
to  the  heir  of  testator's  daughter,  to  whom  he  gave  a  term  and  an   ^ 
annuity,  was  held  good  for  the  daughter's  son ;  because  the  will  proved 
that  the  testator  knew  that  the  mother  was  living. 

In  Farington  v.  Barrel,  9  Hen.  6.  23,  and  11  Hen.  6,  12,  the  devise 
after  an  estate  was  to  the  testator's  next  heir  male.  The  contest  was  be- 
tween the  testator's  granddaughter,  who  was  heir,  and  her  son ;  and  no 
objection  was  made  to  his  claim  because  his  mother  was  living,  (c)  It  is 
admitted  that  the  rule  nemo  est  hares  viventiSy  is  not  inflexible,  and  that  an 
heir  apparent  •may  take  under  the  description  of  ^'  heir,"  if  such  r*3oi 
appear  to  be  the  sense  in  which  the  testator  used  the  term.  ^ 

It  has  been  said  that  these  cases  depart  from  the  old  rule  of  law ;  but  the 
observation  is  founded  upon  the  supposition  that  the  wills  in  these  cases 
did  not  afford  sufficient  evidence  or  demonstration  (vide  supF&,  364,)  that 
the  testator  used  the  expression  in  any  other  than  the  legal  and  technical 
sense.  It  is  not  disputed  that  the  heir  apparent  may  take  under  the  term 
'^  heir"  if  the  intention  be  sufficiently  clear,  or  that  the  child  of  a  living 
parent  may  take  under  the  description  of  ^^  heir,"  the  heirship  being  derived 
dirough  such  parent.     It  would  appear  that  the  question  to  be  asked  would 

(a)  The  latter  term  is  of  modern  introduction.  Both  classes  of  expectant  heirs  are 
called  by  Lord  Coke  heirs  apparent.  In  ordinary  language,  all  expectant  heirs  are  called 
''heirs,"  i^eneralty^  except  in  the  case  of  the  crown. 

IB)  It  is  found  as  an  extrinsic  fact,  by  the  special  verdict. 

(c)  In  Farington  ▼.  Darrei,  T.  9  H.  6,  fo.  23,  pi.  19,  and  M.  11  H.  6,  fo.  12,  pi.  28,  one 
Reynold  devised  a  house  in  London,  to  Sibil,  his  wife,  for  life,  remainder  to  John,  his  son, 
mod  the  heirs  male  of  his  body,  remainder  to  the  next  heir  male  of  the  tettator  and  the  heirs 
male  of  his  body.  John  died  without  issue,  in  the  life  time  of  Sibil.  After  the  death  of 
Sibil,  P.  G.  and  Joan,  his  wife,  entered  in  right  of  Joan, — who,  as  daughter  of  a  daughter 
of  the  testator,  claimed  the  house  as  his  heir, — and  conveyed  to  Farington  in  (ee.  Uiles, 
the  SOD  of  Joan,  entered  upon  Farington,  claiming  under  the  last  limitation  in  the  will, 
as  the  next  heir  male  of  the  testator,  and  enfeoffed  Darrel  (probably  for  life.)  Farington 
entered  upon  Darrel,  and  Darrel  reentered  upon  Farington.  In  that  case  it  was  said  by 
Newton,  C.  J.,  that  ^  the  reason  why  the  son  of  the  daughter  of  a  donee  in  tail  male  would 
not  take  by  descent,  was  that  he  roust  convey  to  himself  by  descent  lineal,  and  lands  lim- 
ited to  the  heirs  male  cannot  descend  to  a  daughter.  But  in  this  case  at  the  bar,  Giles 
claims  by  way  of  remainder,  which  is  as  a  purcfuiter;  for  he  is  the  first  person  to  whom 
the  remainder  comes,  and  he  is  the  heir  male  by  force  of  the  gill,  nottoithitanding  that  hie 
MoCfecr  it  aiiwe.  As  where  a  ffift  is  made  to  a  man  and  the  heirs  females  of  his  body,  and 
he  dies  leaving  a  son  and  a  danghter,  the  daughter  will  take,  because,  although  not  heir, 
•be  is  heir  female." 

The  questions  discussed  in  Fhrington  v.  Darrel  were,  first,  whether  it  could  be  collected 
from  the  pleadings,  that  Giles  was  born  before  the  death  of  Sibil;  and,  secondly,  whether, 
•opposing  him  to  iiave  been  born  afterwards,  the  remainder,  being  created  in  a  custom- 
ary devise  by  will^  would  fail  absolutely  for  want  of  a  person  qualified  to  take  on  the 
determination  of  the  life  estate,  as  it  would  have  done  if  the  remainder  had  been  created 
hjdettL 
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be,  ^^Did  the  testator  use  the  word  ^heir'  in  the  strict  legal  sense,  or  in  any 
other  sense  ?"  and  that  if  the  answer  should  be,  that  he  used  the  term  not 
in  the  legal  and  technical,  but  in  some  popular  sense,  that  the  rule  so 
adopted  should  be  followed  out.  It  does  not  seem  reasonable  to  adopt  the 
strict  legal  sense  as  to  part,  and  the  popular  sense  as  to  another  part  of  the 
description,  and  that  this  need  not  and  ought  not  to  be  done  if  contrary  to 
the  apparent  intention  of  the  testator,  and  leading  to  consequences  incon- 
sistent with  his  declared  object,  the  cases  before  mentioned  and  the  other 
authorities  referred  to  by  the  learned  judges  clearly  establish. 

The  cases  above  referred  to,  and  the  observations  connected  with  them, 
would  apply  to  this  case  if  the  testator  had  described  the  parties  to  take  as 
heirs  of  their  respective  matters;  but  that  appears  to  me  to  introduce  a  difii- 
culty  which  does  not  belong  to  the  case.  The  heir  of  which  the  testator 
was  in  search  was  an  heir  to  the  family  or  branch  of  his  uncle  Richard.  He 
•oooi  ii^ust,  indeed,  have  known  that  such  heirship  could  only  *be  derived 
-'  through  some  one  of  the  daughters  of  Richard,  but  to  these  daug^ 
ters  he,  in  the  devise  of  his  land,  hau  no  regard ;  they  are  not  named  in  the 
description  of  the  devise. 

The  judges  who  have  thou^t  that  the  maxim  "  nemo  est  hares  vivenHsl^^ 
i^pUes,  seem  to  have  considered  the  devise  as  if  it  had  been  to  '^  such  per- 
son of  the  branch  of  my  uncle  Richard's  family  who  shall  be  an  heir  male ;" 
making  the  being  an  heir  male  to  somebody  (a)  a  necessar}'  qualification ; 
but  the  expression  is,  ^^  the  heir  male  of  a  branch  or  family,"  and  not  of  any 
particular  individual.  I  can  see  no  reason  for  departing  from  the  obvious 
meaning  of  the  words,  and  for  the  purpose  of  introducing  a  qualification 
which  would  be  foreign  to  the  apparent  intention  of  the  testator,  and  which 
might  exclude  those  firom  whom  he  must  have  intended  that  the  devise 
should  operate. 

If,  then,  the  terms  used  are  capable  of  describing  the  child  of  a  livii^ 
parent,  the  question  is,  what  appears  to  have  been  the  testator's  intention  ? 
He  knew  that  liis  uncle  Richard  had  five  daughters,  and  that  three  or  four 
of  those  daughters  had  sons;  (6)  but  that  the  eldest  daughter  Mary  had  only 
daughters.(6)  Had  he  intended,  at  all  events,  to  prefer  any  of  the  living 
grandsons  of  his  uncle  Richard,  he  would,  of  course,  have  done  so  in  terms. 
But  it  is  evident  that  he  had  some  intention  of  preference,  to  depend  upon 
some  future  event,  and  which  he  describes  by  the  words  ^^  first  male  heir 
of  the  branch  of  my  uncle  R.  Chilcott's  family."  These  words  must 
*3831  ^^^^  ^^  ^^  ^"^^  ^'^^^  ^^  ^^^  ^branch  of  the  family  of  Chilcott 
-I  which  comes  from  my  uncle  Richard,  which  means  the  same  as 
"  first  heir  male,"  or  "  male  descendant  of  my  uncle  Richard."  But  sup- 
pose these  had  been  the  terms  of  the  devise,  questions  would  certainly  have 
arisen  as  to  the  meaning  of  the  term  ^^  first."  But  I  cannot  conceive  that 
it  would  have  been  held  that  no  male  descendant  of  Richard  could  take, 
whose  mother  was  alive. 

In  the  case  supposed,  as  in  the  present,  the  testator  does  not  refer  the 
heirship  of  the  male  to  take,  to  the  mother,  but  to  his  uncle  Richard,  or  to 
his  branch  of  the  family.  Whatever  meaning  might  be  attributed  to  the 
word  ^'  first,"  the  party  to  take  must  have  stood  in  the  same  position  with 

(a)  In  this  view  of  the  case,  as  no  descent,  no  inheriting  of  any  thing,  is  required,  why- 
would  not  the  death  of  John  Denham  Perratt,  who,  consistently  with  the  finding,  may 
have  died  bpTore  Betty  Viney.  be  sufficient  to  make  Matthew  Perratt  the  first  male  heir 
Tiz.  mnlt*  heir  tn  his/atlurl 

{b)Th\»  knowledge  is  not  found  by  the  special  verdict,  vide  suprk,  315,  &c. 
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respect  to  the  testator's  uncle  Richard,  whether  his  mother  was  living  or 
dead.  The  mother  was  not  to  take  any  mterest  in  the  estate.  How,  then, 
could  her  being  alive  or  dead  have,  in  the  view  of  the  testator,  any  influence 
upon  his  wishes,  and  the  succession  of  her  son  ?  It  might,  indeed,  have 
happened  that  the  party  to  take  would  not  be  heir  to  his  mother ;  as  if  the 
mother  had  left  a  granddaughter  by  a  son  and  a  grandson  by  a  daughter. 
In  the  absence  of  preferable  claims,  the  testator  must  have  intended  that  the 
Grandson  should  take  as  first  male  heir  of  Richard's  family ;  but  the  grand- 
daughter would  be  heir  to  the  mother ;  and  vet,  according  to  the  decision, 
his  title  would  be  defeated  by  his  mother  being  alive,  although,  bv  her 
death,  he  would  not  be  more  her  heir  than  he  was  before,  and  would,  in 
either  case,  be  equally  heir  of  the  branch.  The  provision  in  the  will,  that 
the  heir  male  to  take  should,  upon  taking  possession,  pay  100/.  to  each  of 
such  of  the  daughters  of  R.  Chilcott  as  should  be  then  living,  although  per- 
haps not  so  conclusive  as  has  been  supposed  by  some  of  the  learned  judges, 
Sppears  to  me  strongly  to  prove  that  the  title  of  the  party  to  take  was  not  to 
epend  upon  the  previous  death  of  his  mother. 

*The  period  at  which  the  heir  male  was  to  take  possesion  was  r*Q04 
the  death  of  the  testator's  widow,  if  she  did  not  exercise  the  power,  ^ 
or  the  death  of  the  survivor  of  Eleanor  and  Ann  White,  if  she  did ;  and 
every  daughter  of  R.  Chilcott  then  living  was  to  have  100/.  There  is  no 
exclusion  of  the  mother  of  the  party  taking.  It  is  true  that  she  is  not  ne- 
cessarily included,  if  others  were  living ;  but,  suppose  all  the  daughters  but 
,one  had  died  without  leaving  any  male  descendant,  and  that  the  sole  sur- 
viving sister  had  a  son,  according  to  the  decision  that  dau^ter  would  not 
be  entitled  to  the  100/. ;  and  this  leads  to  the  consideration  of  how  likely 
the  construction  adopted  would  be  to  defeat  the  devise  altogether. 

At  the  time  of  the  testator's  death  the  mothers  of  all  the  male  descendants 
of  Richard  were  living,  and  the  remainder  was  to  vest  at  the  expiration  of 
one  or  at  most  of  three  life  estates.  If  the  mothers  had  all  continued  to  live 
until  the  expiration  of  these  life  estates,  the  whole  devise,  accordmg  to  the 
decision,  would  have  failed.  This  the  testator  could  not  possibly  have  in- 
tended ;  and  this  absurd  consequence  would  have  followed,  not  from  any 
thing  the  testator  has  said,  but  from  applying  a  merely  technical  maxim,  of 
which  the  testator  probably  had  never  heard,  to  the  construction  of  the 
terms  he  has  used,  which,  it  is  admitted,  can  only  be  made  mtelligible  by 
construing  them  in  their  popular  sense,  and  to  which  therefore  the  rule  of 
construction  is  to  be  applied. 

Many  instances  might  be  suggested  of  consequences  following  from  the 
construction  adopted,  which  the  testator  could  not  possibly  have  contem- 
plated. By  the  expression  "  first  male  heir  of  the  family,''  he  must  have 
mtended  to  describe  some  rational  ground  of  preference,  such  as  first  in 
birth,  t.  e.  in  personal  seniority,  or  first  as  being  descended  from  an  elder 
branch,  and  ^therefore  first  in  seniority  of  his  fiimily ;  but,  according  rsoog 
to  the  decision,  he  meant  that  one  of  the  sons  of  the  daughters  of  ^ 
Richard,  whose  mother  diould  first  die,  a  circumstance  which  must  have 
been  wholly  immaterial  to  any  object  or  intention  of  the  testator.  If  two 
daufi;hters  had  died,  each  leaving  a  son,  and  the  youngest  daughter  had 
died  first,  her  son  would  have  taken  as  first  m«le  heu*  of  the  branch  of 
Richard's  family,  althou^  he  might  be  an  infant,  and  the  son  of  the  eldei 
sisler  had  been  bom  many  years  before  him,  and  was  therefore  first  in  per- 
sonal seniority,  and  in  the  seniority  of  his  Ime.    It  is  impossible  that  the 
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testator  could  have  intended  that  the  title  of  his  devisee  should  depend  upon 
the  chance  of  an  event  so  utterly  immaterial. 

It  appears  to  me,  in  the  first  place,  that  it  is  contrary  to  principle,  after 
holding  that  the  terms  used  must  be  construed  according  to  the  popular 
sense,  and  not  according  to  their  technical  meaning,  to  depart  from  that 
rule,  and  to  restrain  a  popular  expression  within  a  rule  of  law  purely  tech- 
nical; secondly,  that,  in  the  present  case,  there  is  sufficient  upon  the  face 
of  the  will  to  prove  that  the  testator  did  not  use  the  terms  according  to  their 
technical  meaning,  but  in  a  popular  sense — ^the  heir  of  a  line,  branch,  or 
family,  and  not  of  any  individual ;  and  that  there  are  provisions  sufficient 
to  include  the  heir  of  a  living  parent ;  and,  thirdly,  that,  adopting  the  tech- 
nical meaning  of  the  term  "  heir"  as  the  ground  of  construction,  mi^t  upon 
many  suppositions  have  led  to  consequences  which  the  testator  could  not 
have  intended,  and  on  some  have  defeated  the  devise  altogether ;  and,  con- 
sequently, my  lords,  it  appears  to  me,  that  the  judgment  of  the  Court  of 
King's  Bench,  which  has  adopted  this  principle,  is  erroneous,  and  ought  to 
be  reversed. 

On  the  28th  of  February,  1843,  the  judgment  of  the  Court  of  King's 
Bench,  in  favour  of  Thomas  Viney,  was  affirmed. 

Judgment  affirmed. 


•386]  •  SIR  FRANCIS  BURDETT,  Bart.,  and  Others,  v.  Doe  dem* 

SPILSBURY  and  Another. 

SKYNNER  and  Others  v.  The  Same. 

Hddj  by  the  House  of  Lords;  (Lord  Lyndhurst,  C,  Lord  Brougham,  and  Lord  CampbeU ;) 
Oitentientibut  Tindal,  C.  J.,  Gurney,  B.,  Williams,  B.,  Coleridge,  J.,  Erskine,  J.,  Maule,  J^ 
Wightman,  J. ;  dittentieiUibut  Parke,  B.,  Patteson,  J.,  Coltman,  J.,  Rolfe,  B., — ^reversing 
a  judgment  of  the  Exchequer  Chamber,  and  affirming  a  judgment  (^iven  on  difierent 
grounds)  in  B.  R.j--that  a  power  of  appointment  "By  a  will  to  be  signed,  sealed,  and 
published  by  A.  B.,  in  the  presence  of,  and  attested  by,  three  credible  witnesses,"  is 
well  executed  by  an  instrument  concluding  thus: — "I  declare  this  only  to  be  my  last 
will  and  testament.  In  witness  whereof,  f  have,  to  this  my  last  will  and  testament,  set 
my  hand  and  seal,  this  12th  of  December,  1789  j"  such  instrument  heme  signed  by  A. 
B.,  and  a  seal  appearing  opposite  to  such  signature,  and  the  words  '^  Witness  C.  D., 
C.  F.,  G.  H.,"  appearing  in  the  usual  place  of  attestation,  and  it  being  shown,  by  ex* 
trinsic  evidence,  that  the  instrument  was,  in  fact,  so  signea,  sealed  and  published. 

These  were  actions  of  ejectment  brought  to  recover  the  possession  of 
certain  lands,  respectively  situate  in  Derbyshire  and  in  the  town  and  counter 
of  the  town  of  Nottingham.  The  former  came  on  for  trial  before  Tindal, 
C.  J.,  at  the  Derbyshire  Lent  assizes,  1834,  the  latter  before  Littledale,  J., 
at  the  Nottin^am  Lent  assizes  in  the  same  year,  when  verdicts  were  found 
for  the  respective  plaintifis,  subject  to  the  opinion  of  the  Court  of  King's 
Bench  upon  special  cases.  These  cases  were  argued  in  H.  T.,  1835,  and 
were  in  M.  T.  in  the  same  year  determined  in  favour  of  the  respective  de- 
fendants in  error.  See  4  Ad.  &  Ell.  1,  6  N.  &  M.  259.  The  special  cases 
were  afterwards  turned  into  special  verdicts,  upon  which  judgment  was  en- 
tered for  the  defendants  in  error. 

These  verdicts  stated,  in  substance,  as  follows : — 

Lydia  Henning  Ward  was  the  only  child  of  Joseph  Ward,  and,  at  the 

time  of  the  execution  of  the  indenture  of  settlement  hereinafter  mentioned, 

was  seised  in  fee^simple  in  possession  of  the  hereditaments,  thereby 

*3871   *^^^^'  situate  m  the  parish  of  Elwall  and  in  Twyford  and  Stenson, 

^  which  are  within  the  parish  of  Barrow-upon-Trent,  being  part  of  the 
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estates  in  question,  and  was  seised  in  fee-tail,  with  remainder  to  herself  if 
fee-simple,  of  certain  hereditaments  in  Willington  by  her  also  settled,  being 
other  parts  of  the  estate  in  (juestion.  She  was  also  seised  in  fee-simple  of 
other  hereditaments  in  Willington  and  Repton,  the  residue  of  the  estates  ift 
question,  and  by  her  also  settled. 

Of  these  last-mentioned  hereditaments  and  of  the  other  parts  of  the  pro- 
perty settled  by  Lydia  Hennin^  Ward,  upon  her  said  marriage,  situate  in 
the  counties  of  Nottingham  and  Leicester,  Francis  Ward,  the  father  of  the 
said  Joseph  Ward,  died  seised  in  fee,  leaving  Joseph  Ward  his  eldest  son 
and  heir.  Joseph  Ward,  by  his  will,  dated  the  16th  of  June,  1767,  devised 
all  his  real  estate  to  his  daughter,  in  fee.  Joseph  Ward  died,  leaving  his 
said  daughter  him  surviving. 

On  the  6th  of  December,  1787,  L.  H.  Ward  intermarried  with  William 
Augustus  Skynner,  having  previously  executed  a  setdement,  bearing  date 
the  4th  and  5th  of  December,  1787,  whereby  the  hereditaments  in  Elwall, 
Twyford,  and  Stenson  were  limited  to  the  use  of  trustees  and  their  heirs, 
during  the  life  of  L.  H.  Ward,  upon  trust,  from  time  to  time  to  receive  the 
rents,  and  to  pay  the  same  to  such  person  as  she  should  appoint,  and  after 
the  decease  of  L.  H.  Ward,  to  the  use  of  such  person  or  persons,  and  for 
such  estate  and  estates,  and  upon  such  ends,  intents,  and  purposes,  as 
L.  H.  Ward,  whether  covert  or  sole,  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be,  or  in  the  nature  of,  her  last  will 
and  testament,  or  by  any  codicil  or  codicils  thereto,  to  be  by  her  signed, 
sealed,  and  published  in  the  presence  of,  and  attested  by,  three  or  more 
credible  witnesses,  should  give,  devise,  direct,  limit,  or  appoint ;  and  in 
default  thereof  and  subject  thereto,  to  the  use  of  W.  A.  •Skynner  r«Qoo 
and  his  assims,  for  life,  without  impeachment  of  waste ;  remainder  ^ 
to  the  use  of  the  trustees  and  their  heirs  during  his  life,  to  preserve  contin- 
gent remamders,  &c.  And  as  to  the  hereditaments  m  Willington  and  Repton, 
to  the  use  of  W.  A,  Skynner  and  his  assigns  for  life,  without  waste,  re- 
mainder to  the  use  of  the  trustees  and  their  heirs  during  his  life,  to  preserve, 
ftc.,  remainder  to  the  use  of  L,  H.  Ward,  for  life,  wimout  waste,  &c.,  &c. 
And  after  the  several  deceases  of  W.  A.  Skynner  and  L.  H.  Ward,  remain- 
der, as  to  the  hereditaments  in  Elwall,  Twyford,  and  Stenson,  and  as  to 
all  other  the  hereditaments  thereinbefore  granted  and  released,  to  certain 
uses,  [which  had  failed  to  take  efiect ;]  remainder  to  the  use  of  such  person 
or  persons,  for  such  estate  and  estates,  and  upon  such  trusts,  and  to  and 
for  such  ends,  intents,  and  purposes,  as  L.  H.  Ward,  whether  covert  or 
sole,  by  her  last  will  and  testament  in  writing,  or  by  any  writing  purporting 
to  be,  or  in  the  nature  of,  her  last  will  and  testament,  or  by  any  codicil  or 
codicils  thereto,  to  be  by  her  signed,  sealed,  and  published  in  the  presence 
of,  and  attested  by,  three  or* more  credible  witnesses,  or  by  any  deed  or 
deeds  in  writing  or  writings,  with  or  without  power  of  revocation,  to  be  by 
her  sealed  and  delivered  in  the  presence  of  two  or  more  credible  witnesses, 
after  the  death  of  W,  A.  Skynner,  in  case  of  her  surviving  him,  should  give, 
devise,  direct,  limit,  or  appoint ;  and  in  default  thereof,  and  subject  thereto, 
^x}  the  use  of  L.  H.  Ward,  her  heirs  and  assigns. 

The  special  verdict  then  stated  the  facts  necessary  to  show  the  nature  oi 
ike  claims  of  the  several  parties,  and  that  L.  H.  Skynner  (formerly  Ward) 
iied  on  the  30th  of  September,  1789,  leaving  the  following  instrument  in 
writing,  purporting  to  be  her  last  will  and  testament, 

^^  I,  Lydia  Henning  Skynner,  wife  of  William  Augustus  Skynner,  Esq., 
m  Gould's  Green,  in  the  parish  of  Hillingdon,  in  the  county  of  Middlesex, 

S 
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»ooQi   do  publish  and  declare  •this  to  be  my  last  will  and  testament.    I  ap- 

J  point  my  beloved  husband,  W.  A.  Skynner,  my  executor,  and  mj 
beloved  mother  Lydia  Ward  executrix  with  him.  I  give  to  my  beloved 
mother  L.  Ward,  for  her  life,  the  rents,  &c.  (setting  out  the  appointments;) 
and,  hereby  revoking  all  former  wills  and  codicils,  I  declare  Uiis  only  to  be 
my  last  will  and  testament.  In  witness  whereof,  I  have,  to  this  my  last 
wUl  and  testament,  contained  in  one  sheet,  set  my  hand  and  seal,  the  12tli 

"  Lydia  Henning  Skynnee. 
day  of  September,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
«nghty-nine. 

"  Witness,  Lydia  HENNmc  Skynneh.  (l.  s.) 

Charles  Bail. 

Elizabeth  Ball. 

Ann  Ball." 
It  was  also  found  that  the  said  instrument,  purporting  to  be  the  last  wil 
and  testament  of  the  said  Lydia  Henning  Sl^nner  was  signed,  sealed,  and 
published  by  her  m  the  presence  of  the  said  Charles  BaU,  Elizabeth  Ball, 
and  Ann  Ball,  and  attested  by  them ;  and  that  their  attestation  was  in  man- 
ner and  form  as  appears  on  the  said  instrument. 

Upon  these  special  verdicts  judgment  having  been  pronounced,  pro 
Jbrmd^  for  the  defendants  in  the  ejectments,  writs  of  error  were  brought  and 
argued  in  the  Exchequer  Chamber,  before  Tindal,  C.  J.,  Park,  J.,  Bo- 

SANQUET,  J.,  VaUGHAN,  J.,    COLTMAN,  J.,    PaRKE,  B.,    BoLLAND,   B.,   Ai^ 

BERSON,  B.,  and  Gurney,  B.  In  Hilary  vacation,  1839,  the  court  of  error 
pronounced  judgment,  reversing  that  of  the  Court  of  King's  Bench.  Sec 
9  Ad.  &  E.  936,  1  P.  &  D.  670. 

The  cases  were  then  carried  by  writ  of  error  to  the  House  of  Lords,  and 
moQCki  ^^^^  argued,  the  judges  being  •present,  on  the  11th,  12th,  and  20th 
^^^-1  of  May,  1842,  by  Sir  W.  FoUett  and  Pemberton  for  the  plaintiffs  in 
error,  and  Sir  F.  Pollock  and  Bethell  for  the  defendants  in  error.  Besides 
the  cases  referred  to  by  the  learned  judges,  in  delivering  their  opinion  in 
the  House  of  Lords,  ttie  following  authorities  are  those  which  were  princi- 
pally relied  upon  in  argument: — Hands  v.  JameSj  2  Com.  Rep.  531 ;  Crofl 
▼.  Pawlety  2  Stra.  1109 ;  Hougkam  v.  Sandys^  2  Sim.  95;  Allan  v.  Brad- 
shawj  1  Curtis,  110;  Waterman  v.  Smithj  6  Sim.  629;  Simeon  v.  Simeonj 
4  Sim.  555;  Lampriere  v,  Valpy^  5  Sim.  108;  Curteis  v.  Kenricky  3  M.  & 
W.  461, 9  Sim.  443 ;  Mackinlay  v.  Sisson^  8  Sim.  564 ;  Brooke  v.  MUchell^ 
6  M.  &  W.  473. 

The  question  submitted  for  the  opinion  of  the  judges  was  as  follows: — 

"  Was  the  power  given  to  the  testatrix  L.  H.  Ward  by  the  settlement  of 
the  4th  and  5th  days  of  December,  1787,  duly  and  effectually  executed  by 
her  will,  dated  the  12th  of  December,  1789  ?" 

The  judges  differing,  their  several  opinions  were,  on  the  19th  of  June, 
1843,  delivered  seriatim  as  follows : — 

WiGHTMAN,  J.  My  lords,  upon  the  question  referred  by  your  lordships 
to  the  consideration  of  the  judges,  whetiier  the  will  of  L.  H.  Skjmner  is  or 
is  not  a  good  execution  of  the  power  contained  in  her  marriage-settlement, 
I  am  of  opinion  that  it  is. 

By  the  power,  she  is  enabled  to  devise  by  her  last  will  and  testament,  or 
any  writing  purporting  to  be  such,  "  to  be  by  her  signed,  sealed,  and  pub- 
lished in  the  presence  of,  and  attested  by,  three  or  more  credible  witnesses.*' 
*3911  ^^  instrument  in  writing  purporting  to  be  the  *last  will  and  testa^ 
^   ment  of  L.  H.  Skynner  was,  in  fact,  signed,  sealed,  and  published 
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by  her  in  die  presence  of  three  witnesses,  and  was  attested  by  them,  by 
writing  their  names  under  the  word  '*  witness." 

The  power  does  not  require  any  form  of  attestation,  but  only  that  the  in* 
sCrument  shall  be  attested  by  three  witnesses,  in  whose  presence  it  shall  be 
signed,  sealed,  and  published  by  the  testatrix. 

No  distinction  can,  I  think,  be  drawn  between  the  words  "  witness"  and 
"  attest ;"  nor  does  it  appear  to  me,  that  it  would  have  made  any  difierence 
if,  instead  of  the  words  ^^  in  the  presence  of^  and  attested  by,  three  or  more 
witnesses,"  the  expression  had  been  ^^  in  the  presence  of,  and  witnessed  bVy 
three  or  more  witnesses ;"  and  the  case  may  be  considered  the  same  as  if, 
instead  of  the  word  "  witness"  written  over  the  names  of  the  three  persons 
subscribing,  the  words  had  been  ^'  attested  by"  those  three  persons. 

The  power,  then,  is  literally  complied  with,  in  its  terms,  by  the  instru- 
ment in  question.  It  does  purport  to  be  the  last  will  and  testament  of  L. 
H.  Skynner ;  it  was  signed,  sealed,  and  published  by  her  in  the  presence 
of  three  witnesses ;  and  the  three  witnesses  did  attest  the  instrument,  by 
mibscribing  their  names  to  it,  as  such. 

But  it  is  said  that  when  the  power  required  the  instrument  to  be  attested 
by  three  witnesses,  in  whose  presence  the  testatrix  was  to  sign,  seal,  and 
publish  it,  more  was  necessary  to  fulfil  that  requisition  than  that  they  should 
merely  write  their  names  as  witnesses.  The  power  requires  them  to  be 
witnesses  of  three  things — signing,  sealing,  and  publication ;  and  it  is  said 
tiiat  the  party  creating  the  power  intended — when  he  required  the  will  to 
be  made  in  a  certain  manner  in  the  presence  of  three  witnesses,  and  to  be 
attested  by  them — ^that  to  fulfil  that  requisition  of  the  power  which  requires 
die  attestation  of  three  witnesses,  they  ou^ht,  in  terms,  to  ^mention  r*oQo 
that  they  did  witness  the  performance  of  the  three  things  required  to  ^ 
be  done  by  the  testatrix,  and  that  mereljr  signing  their  names  as  wit- 
nesses is  not  enough,  althou^  they  did,  in  fact,  see  all  the  formalities 
performed. 

Independently  of  particular  authorities,  to  which  I  shall  presently  allude, 
it  appears  to  me  that  this  objection  is  not  well  founded.  The  power  re- 
quires that  the  instrument  shall  be  signed,  sealed,  and  published  by  the 
testatrix  in  the  presence  of  three  witnesses,  and  that  they  shall  attest  the  in- 
strument. No  form  of  attestation  would,  for  the  first  thirt}'  years,  have 
dispensed  with  the  necessity  of  calling  one  of  the  subscribing  witnesses,  if 
any  were  alive,  or  in  a  situation  to  be  called,  to  prove  that  the  formalities 
required  by  the  power  had  been  complied  widi ;  but,  after  thirty  years,  the 
case  would  rest  upcHi  the  presumption  arising  upon  the  production  of  the 
instrument  itself.  In  the  present  case  the  instrument  shows  a  general  at- 
testation of  it  by  three  witnesses,  without  any  statement  of  the  particular 
frets  they  attested ;  but  they  must  be  understood  to  have  attested  something ; 
and  to  ascertain  what  that  is,  there  is  no  principle  of  law,  nor  any  authority 
of  which  I  am  aware,  that  prohibits  a  reference  to  the  instrument  itself;  and 
if  we  look  at  the  instrument  for  information,  as  to  that  which  it  is  to  be  pre- 
sumed the  witnesses  did  attest  or  witness,  what  do  we  find  ?  Upon  the 
face  of  the  instrument  which  the  witnesses  attest,  the  testatrix  says,  ^<  I  do 
publish  and  declare  this  to  be  my  last  will  and  testament.  In  witness 
whereof,  I  have  set  my  hand  and  seal  to  this  my  last  will  and  testament ;" 
aod  then  follows  a  signature  and  seal,  purporting  to  be  those  of  the 
testatrix. 

Can  it  be  doubted  but  that  the  jury  might  presume  that  the  witnesses, 
who  do  not  specify  vdiat  they  saw,  did  see  all  that  done  which,  on  the  face 
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•QQQ1  of  the  instrument,  *appears  to  have  been  done,(a)  and  which  it  wa» 
•I  requisite  for  the  testatrix  to  do  to  make  a  perfect  instrument  ?  But 
supposing  such  a  special  form  of  attestation,  as  that  contended  for,  to  have 
been  adopted,  it  would  not  have  varied  the  character  of  the  evidence  de- 
rived from  the  terms  of  the  instrument,  and  the  general  attestation  of  the 
witnesses :  it  would  but  have  raised  a  presumption  for  the  jury  that  they  did 
witness  that  which  is  stated  in  the  attestation,  subject  to  any  doubt  that 
might  be  raised  as  to  whether  they  reaUy  did  witness  that  which  is  stated 
in  the  written  attestation  or  not. 

The  statute  of  frauds  requires  that  all  wills  of  lands  shall  be  signed  by 
the  party  devising,  and  be  attested  and  subscribed,  in  the  presence  of  the 
devisor,  by  three  or  four  witnesses ;  but  there  is  no  doubt  but  that  a  general 
attestation  will  satisfy  the  statute.  In  Hands  v.  James j  2  Com.  Rep.  531, 
it  was  decided  that  where  all  the  witnesses  to  a  will  are  dead,  and  it  does 
not  appear,  in  the  attestation  clause,  that  the  witnesses  set  their  names  in 
the  presence  of  the  testatrix,  it  is  a  question  for  the  jury, — ^which  they  may 
determine  upon  circumstances, — whether  it  was  •so  or  not :  and  the 
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court,  in  coming;  to  that  conclusion,  say,  that  the  witnesses  are  re- 


quired by  the  statute  of  frauds  to  set  their  names  in  the  presence  of  the  tes- 
tator, but  that  the  statute  does  not  require  that  this  shall  be  noticed  in  the 
subscription  of  the  witnesses;  and  in  Croft  v.  Pawkt^  2  Stra.  1109,  it  was 
held,  upon  the  authority  of  Hands  v.  JameSy  that  a  will  of  lands  may  be 
well  executed,  thought  it  be  not  stated  in  the  attestation  that  the  witnesses 
signed  in  the  presence  of  the  testator.  The  same  point  was  also  decided 
in  Price  v.  Smithy  Willes,  1. 

Independently  then  of  express  authority,  and  upon  general  principles, 
and  widi  reference  to  the  execution  of  wills  under  the  statute  of  frauds,  the 
terms  of  the  power  appear  to  have  been  complied  with.  It  is,  however, 
said  that  whatever  may  be  the  literal  construction  to  be  given  to  the  terms 
of  the  power, — whatever  may  really  have  been  the  meaning  of  the  person 
creating  the  power, — whatever  might  have  been  determined  had  this  ques- 
tion arisen  now  for  the  first  time,— there  is  a  series  of  decisions,  following 
and  recognising  each  other,  upon  this  very  point,  by  which  it  is  to  be  con- 
sidered as  settled  and  determined,  that  to  fulfil  such  a  power  as  the  present, 
there  must  be  a  formal  attestation  by  the  witnesses,  showmg,  upon  the  face 
of  it,  that  all  the  formalities  required  by  the  power  have  been  complied 
with ;  and,  unless  these  cases  can  be  distinguished  from  the  present,  I 
should  certainly  not  venture  to  give  it  as  my  opinion  to  your  lordships, 
that,  as  the  law  stands  at  present,  the  power  in  question  has  been  well 
executed. 

The  first  of  these,  is  the  case  of  Wright  v.  Wakeford^  4  Taunt.  213.  A 
deed  contained  a  power  for  trustees,  by  consent  of  the  cetteux  que  trusty 
testified  by  writing  under  their  hands  and  seals,  attested  by  two  or  more 

(a)  At  the  time  the  words  "  I  have  set  my  hand  and  seaP'  were  written. — whether  by 
the  testatrix  or  by  her  scrivener, — no  signing  or  sealing  had  actually  taken  place.  At 
that  moment,  therefore,  these  words  merely  indicated  an  intention  that  the  will  should  be 
so  executed.  The  special  verdict  does  not  find  that  the  will  was  sealed  before  it  was 
signed ;  and  the  usual  course  is  the  other  way ;  so  that  even  the  signature  does  not  avouch 
an  actual  sealing,  but,  at  most,  raises  the  presumption  of  an  intention  to  seal.  That  which 
really  does  appear  on  the  face  of  the  instrument  is  a  piece  of  wax,  or  a  wafer,  which  may 
perhaps  be  assumed  to  have  been  placed  there  for  the  purpose  of  being  sealed ;  but  with 
respect  to  which — whether  it  was  sealed  by  the  testatrix  (either  by  impression  or  by 
adoption)  or  whether  it  was  sealed  at  all,— ez  ^acie  non  liquet.  The  finding  by  the  jury, 
that  the  will  was,  in  fact,  sealed  by  the  testatrix,  is,  of  course,  a  matter  which  is  entiiel> 
Mort  both  tb<»  ^ostrument  and  the  attestation.     Vide  post,  396,  397. 
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credible  witnesses,  to  *make  sale  of  certain  lands.  The  ceiteux  que  r«oQf£ 
trust  did  sign,  seal,  and  deliver  a  deed,  testifying  their  consent  to  a  '• 
sale,  in  the  presence  of  two  witnesses ;  but  the  attestation  was,  in  terms,  of 
the  sealing  and  delivering  only.  Upwards  of  twenty  years  afterwards,  the 
witnesses  added  a  fresh  attestation  to  the  deed^  by  which  they  attested  the 
signature  also.  The  case  was  sent  by  the  lora  chancellor  for  the  opinion 
of  the  Court  of  Common  Pleas;  and  three  of  the  judges,  Heath,  J.,  Law- 
B£NC£,  J.)  and  Chambre,  J.,  held  that  the  power  of  sale  was  not  well  exe* 
cuted,  by  reason  of  the  omission  of  any  mention  of  "  signing"  in  the  first 
attestation,  and  that  the  second  was  of  no  avail  to  cure  the  defect  in  the 
first.  Lord  Chief  Justice  Mansfield  seems  to  have  considered  that  the  first 
attestation  was  sufficient,  and  that  the  witnesses  must  be  understood  to  have 
attested  the  signing;  but  that,  at  all  events,  the  defect  (if  any)  was  cured  by 
the  second.  The  decision,  therefore,  was,  that  of  the  three  other  judges  I 
have  named,  who  state  the  grounds  upon  which  they  determined  the  ques- 
tion thus :  '^  As  a  question  of  law,  we  think  it  must  be  determined  by  the 
true  construction  of  the  terms  of  the  attestation,  to  which  it  appears  to  us 
that  our  consideration  must  be  confined ;  and  we  do  not  think  that  the  sig- 
nature is  comprehended  in  the  words  made  use  of  in  the  attestation."  The 
decision,  therefore,  turned  expressly  upon  the  special  form  of  the  attestation, 
by  which  the  witnesses  state  in  terms  what  they  did  attest,  excluding  thereby 
any  presumption  that  they  witnessed  more  than  is  expressly  stated. 

The  effect  of  an  attestation,  in  general  terms,  to  a  deed  which,  upon  the 
face  of  it,  imports  that  all  the  requisites  of  a  power  have  been  pursued,  was 
not,  and  indeed  could  not,  properly  be  considered  in  the  case  of  Wright  v. 
Wakefardj  which  was  decided  upon  a  principle  which  does  not  apply  to 
such  a  case ;  and  I  have  been  unable  to  find  one  in  which  it  has  been  held 
that  a  general  ^attestation  is  insufficient,  where,  upon  the  face  of  the  r^oog 
mstrument,  the  requisites  of  the  power  appear(a)  to  have  been  com-  1- 
plied  with. 

Doe  dem.  Mansfield  v.  Peachy  2  M.  &  S.  576,  was  determined  expressly 
on  the  authority  of  Wright  v.  Wakefordj  and  upon  facts  nearly  the  same ; 
the  power  requiring  siting  as  well  as  sealing  and  delivering,  and  there 
being  a  special  attestation  of  sealing  and  delivering  only. 

Wright  V.  Barhwj  3  M.  &  S.  512,  is  to  the  same  effect.  The  power 
required  siting  as  well  as  sealing ;  and  there  was  a  special  attestation  of 
sealing  and  delivery  only.  In  Moodie  v,  Reid^  7  Taunt.  355,  the  power 
required  the  will  to  be  signed  and  published  by  the  testatrix  in  the  presence 
of,  and  attested  by,  two  or  more  witnesses.  The  attestation  in  that  case 
was  general,  as  in  the  present ;  the  word  '^  witness"  only  was  used,  as  in 
this  case ;  but  there  was  nothing  on  the  face  of  the  instrument  itself  to  indi- 
cate that  it  had  been  published ;  the  words  "  publish"  or  "  declare"  are  not 
to  be  found  in  it ;  and  nothing  more  appears  upon  the  whole  instrument  than 
that  it  was  signed.  In  Starmope  v.  Ketr^  2  Sim.  &  Stu.  37,  the  power  re- 
quired the  will  to  be  signed  and  published  in  the  presence  of,  and  attested 
by,  three  or  more  witnesses.  The  attestation  was  general ;  but  there  was 
nothing,  on  the  face  of  the  instrument,  to  show  that  it  had  been  published^ 
thou^  it  had  been  signed.  In  Buller  v.  Burtj  (cited  in  4  Ad.  &  E.  14,) 
the  power  required  that  the  will  should  be  duly  executed  and  published  in 
he  presence  of  witnesses ;  and  the  attestation  was,  that  it  was  signed, 
sealed,  and  delivered  as  the  last  will ;  which  was  held  sufficient. 

These  are  the  leading  authorities  upon  which  it  is  contended  that  the 

(a)  Vide  8upl^l^  393,  n.  (a). 
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power  in  the  present  case,  is  not  well  executed,  and  that  there  ought  to 
*^971  ^^^^  ^^°  ^  special  ^attestation.  It  appears  to  me  that  they  are  all 
-I  distinguishable,  upon  the  grounds  I  have  mentioned,  and  that  they 
are  not  authorities  to  show  that  a  general  attestation  to  an  instrument, 
which,  on  the  &ce  of  itj  shows  that  the  formalities  have  been  complied 
with,(a)  is  not  sufficient  I  should  obsenre  here,  that  there  is  the  direct 
authority  of  Sir  J.  Leach  in  the  case  of  Buller  v.  Burt^  that  where  the 
attestation  is  general,  as  in  this  case,  the  instrument  which  is  attested  ma} 
be  referred  to,  to  ascertain  from  it,  if  possible,  what  it  was  that  the  wit- 
nesses attested.  But  it  is  said  that  this  could  only  be  available  on  the 
presumption  that  the  witnesses  read  the  instrument.  This  does  not,  how* 
ever,  appear  to  me  to  be  the  true*  ground ;  but  that  as  the  witnesses  must 
be  presumed  to  have  intended  to  witness  somethings  and  as  their  signatureE 
as  witnesses  shows  that  they  did  witness  somethings  the  deed  may  be 
referred  to  to  raise  a  presumption  that  that  was  done  which  on  the  face  of 
it  appears  to  have  been  done.(a.^ 

It  may  be  said,  however,  that  m  the  present  case,  the  terms  of  the  instru- 
ment, if  referred  to,  raise  no  such  presumption,  and  that  the  words,  "  I  do 
publish  and  declare  this  to  be  my  last  will  and  testament,"  are  not  suffi* 
cient  to  raise  the  presumption  that  the  testatrix  did  publish  and  declare  it. 
The  power  requires  that  she  should  publish  her  will  in  the  presence  of  three 
witnesses ;  there  are  three  witnesses  to  the  will,  and  she  says  that  she  does 
publish  it.  Surely  it  is  to  be  inferred  that  she  did  that  which  she  says  she 
did,(a)  and  not  mat  she  merely  wrote  the  words  without  doing  the  act 
which  was  essential  to  the  validity  of  the  will. 

In  conclusion,  I  may  add  that  all  or  nearly  all  the  learned  judges,  who, 
in  the  previous  stages  of  this  case,  have  expressed  an  opinion  contrary  to 
•3981  *^^^  which  I  ^entertain,  have  founded  their  judgment  on  the  case  of 
■I  Wright  V.  Wakejbrdy  with  some  expression  of  regret  that  the  case  had 
been  so  decided.  It  may  therefore  be  presumed  that,  but  for  that  case 
and  those  founded  upon  it,  they  would  have  been  of  a  contrary  opinion. 

Upon  the  whole  it  appears  to  me  that  those  cases  are  entirely  distinguish- 
able from  the  present,  and  that  the  power  was  well  executed. 

RoLFE,  B.  The  question  in  this  case  is,  whether  a  power  of  appointment 

Siven  to  L.  H.,  the  wife  of  W.  A.  Skynner  by  her  marriage-settlement,  was 
uly  executed  by  her  will.  The  power  was  created  by  indentures  of  lease 
and  release,  dated  the  4th  and  5th  of  December,  1787,  being  the  settlement 
executed  previously  to,  and  in  contemplation  of,  the  marriage  between  the 
said  W.  A.  Skynner  and  L.  H.  Ward.  By  those  deeds  the  lands  in  ques- 
tion were  conveyed  to  trustees  in  fee,  to  the  use, — after  several  preceding 
estates  which  have  all  either  expired  or  become  incapable  of  takine  effect, 
— "  of  such  person  or  persons,  for  such  estate  or  estates,  and  for  such  trusts, 
intents,  and  purposes,  as  the  said  L,  H.  Ward,  nothwithstanding  any  co- 
verture, by  her  last  will  and  testament  in  writing,  to  be  by  her  signed, 
sealed,  and  published,  in  the  presence  of,  and  attested  by,  three  or  more 
credible  witnesses,  should  give,  devise,  direct,  limit,  or  appoint." 

The  marriage  took  effect.  Mrs.  Skynner  made  her  will  on  the  12th  of 
September,  1789,  and  died  soon  afterwards.  The  will  is  set  out  in  hoc 
verba  in  the  special  verdict ;  and  for  the  purpose  of  considering  the  question 
proposed  by  your  lordships,  it  is  only  necessary,  so  far  as  relates  to  the 
contents  of  that  will,  to  observe,  first,  that  the  testatrix  declares  in  the  body 
of  the  instrument  that  she  publishes  it  as  her  last  will ;  secondly,  that  by  \\ 

<a)  Vide  suprk,  393,  d.  (aV 
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ifae  disposes  of  all  her  real  estate ;  *thirdly,  that  it  purports  to  be  rvooa 
signed  and  sealed  by  her ;  and,  lastly,  that  at  the  foot  of  die  will  the  ^ 
names  of  three  credible  persons  are  written  under  the  word  "  witness,"  but 
without  any  form  of  attestation.  The  will  contains  no  reference  to  the 
pou}er.(a)  The  verdict  finds  that,  in  feet,  the  will  was  si^ed,  sealed,  and 
pablished,  in  the  presence  of  three  persons  who  had  so  signed  their  names 
under  the  word  "witness;"  so  that  the  only  point  to  be  considered  is, 
whether,  according  to  the  terms  of  the  power,  it  was  necessary  not  merely 
that  the  testatrix  ^ould  sign,  seal,  and  publish  in  the  presence  of  three 
credible  persons  who  should  sign  their  names  as  witnesses,  but  further,  that 
the  feet  of  that  having  been  done,  should  be  expressed  on  the  face  of  the 
attestation.  If  die  case  of  Wright  v.  Wakeford^  17  Ves.  454, 4  Taunt.  213, 
be  a  decision  which  ought  to  be  considered  as  binding  on  this  House,  then 
it  is  clear  that  the  will  would  not  have  been  a  valid  execution  of  the  power, 
if  instead  of  the  word  "  witness"  there  had  been  the  words,  "  sealed  and 
published  in  the  presence  of;"  and  the  first  point  to  be  considered  is, 
whether  this  variation  in  the  form  of  the  attestation,  i.  e.  the  use  of  the  gen- 
eral word  "  witness"  instead  of  the  special  words,  "  sealed  and  published 
in  the  presence  of,"  makes  any  real  difference  in  principle ;  whether  the 
doctrine  involved  in  the  case  of  Wright  v.  Wakeford,  at  all  turns  on  the 
point  of  the  attestation  being  special  and  not  general.  I  am  of  opinion  that 
it  does  not. 

Tlie  principle  on  which  that  case  proceeded  was,  that  the  power,  accord- 
ing to  its  true  construction,  required  a  form  of  attestation  expressing  that 
the  parties  executing  the  instrument,  had  signed  as  well  as  sealed,  m  the 
presence  of  the  witnesses,  t.  e.  an  attestation  expressing  a  •com-  r^Aoci 
pliance  with  all  the  acts  required  by  the  power.  This  is  stated,  by  ^ 
the  majoritjr  of  the  judges  who  certified,  to  have  been  the  ground  on  which 
their  certificate  proceeded ;  and  because  the  attestation  in  that  case  ex- 
pressed a  compliance  with  one  only  of  the  requisites  of  the  power,  namely, 
sealing,  and  was  silent  as  to  the  other,  namely,  signing,  they  held  that  the 
attestation  did  not,  on  the  face  of  it,  necessarily  import  a  compliance  with 
both  requisites,  and  was  consequently  bad.  Now  here,  there  is  no  form 
of  attestation  at  all.  The  witnesses  merely  sign  their  names  under  the  word 
"witness;"  and  the  argument  by  which  the  present  case  is  attempted  to  be 
distinguished  fi-om  Wrtght  v.  Wakeford,  is,  that  here,  there  is  no  expressio 
umus  which  may  reasonably  lead  to  the  exclusio  alteriuSj  that  is, — as  no- 
thing is  expressed,  all  may  fairly  be  presumed.  If  the  question  w*ere,  what 
was  in  fact  done  at  the  time  of  die  execution, — whether  the  executing  party 
really  did  sign,  seal,  and  publish,  in  the  presence  of  these  persons,  who 
nave  subscribed  their  names  as  witnesses, — the  distinction  might  perhaps 
be  of  great  importance ;  but  the  question,  when  it  is  attempted  to  distinguish 
this  case  from  Wright  v.  Wake/ord,  is,  not  what  in  fact  was  done  at  the 
time  of  the  execution,  but  what  the  attestation  necessarily  imports  to  have 
been  done.  Looking  at  the  question  in  this  point  of  view,  it  seems  to  me 
just  as  impossible  to  say  of  a  general,  as  of  a  special  attestation,  that  it  ne- 
cessarily imports  a  compliance  with  all  the  terms  of  the  power.  I  am 
therefore  of  opinion  that  the  present  case  cannot  be,  successfully,  distin- 
guished fi-om  Wright  v.  Wakeford. 

If  that  be  so,  it  remains  to  be  considered  whether  that  case  is  or  is  not 

(a)  If,  therefore,  the  witnesses  had  read  the  will,  it  would  not  have  appeared  that  the  tea/- 
•Y,  thoDgb  meDtioned,  was  a  matter  to  be  attested. 
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one  which  your  lordships  ought  to  treat  as  binding  on  this  House,  as  the 
ultimate  court  of  appeal. 

Now  the  certificate  in  Wright  v.  Wakeford  was  given,  it  is  to  be  observed, 
id  Hilar}'  term,  1812,  being  above  thirty  years  before  it  has  been  called 
in  question  in  tiiis  House,  and  above  twenty  years  before  the  present  eject- 
•401 1  ^^^^  *were  brought.  It  was  a  certificate  of  three  most  eminent 
■»  judges,  delivering  an  opinion,  differing,  it  is  true,  firom  that  of  Sir 
James  Mansfield,  but  concurring,  I  think  it  must  be  considered,  with  that 
of  Lord  Eldon.  It  is  true  we  have  no  report  of  what  was  done  by  the 
Court  of  Chancery  on  the  return  of  the  certificate ;  and  it  must  be  admitted 
that  the  mere  refiisal  to  decree  a  specific  performance  in  such  a  case,  would 
certainly  not,  of  itself,  conclusively  show  Lord  Eldon's  view  of  the  law. 
But  it  is  difficult  to  read  the  report  of  his  judgment,  (17  Ves.  454,)  when 
he  directed  the  opinion  of  the  Court  of  Common  Pleas  to  be  taken,  without 
believing  that  his  mind  then  stronghr  leaned  towards  the  view  of  the  law 
afterwards  adopted  by  Heath,  J.,  Lawrence,  J.,  and  Chambre,  J.  Be- 
sides, Lord  Ei!don  held  the  great  seal  for  more  than  fifteen  years  after  the 
certificate  was  ^ven ;  and  if  he  had  not  considered  it  as  correctly  laying 
down  the  law,  it  is  difficult  to  believe  that  he  would  not,  either  during  the 
progress  through  parliament  of  the  retrospective  act,  to  which  it  gave  rise, 
(54  G.  3,  c.  168,)  or  on  some  occasion  either  in  the  Court  of  Chancery  or 
in  this  House,  have  expressed  his  doubts  on  the  subject,  more  especially 
considering  the  great  respect  and  deference  which  Lord  Eldon  always  ex- 
pressed towards  Sir  James  Mansfield,  whose  opinion  was  opposed  to  that 
of  the  other  three  judges.(a)  With  a  judgment  then  proceeding  from  such 
judges,  and  thus  sanctioned,  it  is  impossible  not  to  feel  the  very  strong 
probability  that  sales  and  purchases  may  have  been  made,  and  tithes 
•4021  *^^^^  ^^^^  accepted  and  r^ected,  for  a  period  now  exceeding  a 
■'  quarter  of  a  century,  on  the  mith  of  the  law  being  such  as  the  case 
of  Wright  V.  Wakeford  stated  it  to  be ;  and  thou^  such  considerations  are 
not  necessarily  binding  on  this  House,  like  an  act  of  parliament,  yet  they 
have,  in  doubtful  cases,  like  the  practice  of  conveyancers,  been  always 
treated  as  of  great  weight  in  ascertaining  what  the  law  is. 

Now  with  reference  to  the  present  question,  there  has  been  hot  only  an 
acquiescence  in  the  case  of  Wright  v.  Wakeford^ — and,  it  must  be  presumed 
a  practice  among  conveyancers  conformable  to  it,  for  a  period  of  more  than 
thirty  years,(6) — ^but  there  has  been  also  a  long  string  of  cases  recognising 
it  as  settled  law,  following  it,  where  the  facts  have  been  the  same,  and  dis- 
tinguishing it,  where  they  have  been  different. 

The  first  case  which  occurred  on  this  point  after  the  decision  of  Wright 
V.  Wakeford^  was  Doe  dem.  Mansfield  v.  Peach,  There  the  terms  of  the 
power  and  the  form  of  the  attestation  were  substantially  tlie  same  as  in 
Wright  V.  Wakeford,  The  Court  of  King's  Bench  took  time  to  consider 
their  judgment,  expressly  with  the  view  of  deciding  bet^'een  the  conflicting 
opinions  of  the  chief  justice  and  the  other  judges  of  the  Court  of  Common 
Pleas;  and,  after  deliberation.  Lord  Ellenborough,  in  pronouncing  the 
judgment  of  the  Court  of  King's  Bench,  expressed  his  concurrence  with 

(a)  If  any  dissatisfaction  had  been  manifested  by  Lord  Elclon  with  the  opinion  distinctly 
expressed  by  the  three  judges  as  the  foundation  of  their  certificate,  such  dissatisfaction 
could  hardly  have  remained  unknown  to  all  the  judges  who  decided  the  subsequent  cases, 
and  to  all  the  counsel  interested  in  impugning  that  opinion,  when  not  merely  the  decision 
in  Wright  y  Wakrford,  but  the  wide  and  important  principle,  upon  which  that  decision 
proceeded,  was  successfully  referred  to. 

(6)  Probably  much  longer,  unless  that  case  tUtend  the  law. 
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the  doctrine  laid  down  in  the  cerdiicate  of  the  three  judges ;  and  stated  the 
trae  principle  to  be,  that  the  attestation  must  be  co-extensive  with  the 
things  required  to  be  done.  This  decision  was  in  Easter  term,  1814 ;  and 
vrtien  the  same  question  was  again  attempted  to  be  argued  in  the  case  of 
Wright  V.  Barlowj  in  Hilary  term,  1815,  in  the  King's  Bench,  and  in  Do$ 
dem.  *Hotchkiss  v.  Pearce^  6  Taunt.  402,  in  Michaelmas  term,  1815,  (■•^qq 
in  the  Common  Pleas,  Lord  Ellenborough  in  the  one  court,  and  ^ 
GiBBs,  C.  J.,  in  the  other,  said  they  considered  the  question  as  settled  by 
die  two  preceding  decisions. 

Two  years  afterwards,  the  same  question  arose  in  Moodie  v.  BM^ 
7  Taunt.  355,  which  was  a  case  from  chancery.  The  power  there  was,  to 
appoint  by  any  will,  signed  and  published  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses.  The  will  was  attested  by  two  wit- 
nesses. In  the  testimonium  clause  the  testatrix  says,  that  ^'  these  bequests 
are  signed  by  me ;"  but  there  was  no  clause  of  attestation,  except  the  word 
"witness"  preceding  the  names  of  the  witnesses.  Gibbs,  C.  J,,  stated, 
(whether  quite  accurately  is  not  now  the  question,)  that  this  was  clearly  a 
good  attestation  of  the  signiujg,  but  added  that  the  question  was,  whethei 
by  attesting  the  signing,  the  witnesses  also  attested  the  publication.  Now, 
it  appeared  clearly  in  mat  case,  that  the  testatrix,  in  fact,  signed  the  wiU  in 
the  presence  of  the  two  witnesses,  and,  at  the  time  of  doing  so,  made  use 
of  expressions  indicating  that  the  instrument  was  her  wiU.  Tliis,  I  con- 
ceive, was  clearly  a  publication;  and  the  doubt  therefore  must  have  been, 
not  whether  the  will  was  in  fact  published, — ^but  whether  the  attestation 
sufficiently  expressed  that  it  had  been  published, — in  the  presence  of  the 
witnesses.  The  court,  after  taking  time  to  consider,  certified  against  the 
validity  of  the  execution,  manifestly  on  the  ground  of  the  insufficiency  of 
the  attestation,  adopting,  to  its  full  extent,  the  principle  of  the  previous 


The  next  reported  case  in  which  this  principle  was  acted  on,  is  Stanhope 
V.  iCrif ,  2  Sim.  &  Stu.  37,(a)  where  Sir  J.  Leach  held  that  a  power  to  ap- 
point bv  a  will  signed  and  published  *in  the  presence  of  and  at-  r^^Q^ 
tested  by  two  credible  witnesses,  was  ill  executed  by  a  wiD  in  ^ 
which  the  attestation  did  not  extend  to  the  publication ;  and  in  Bulkr  v. 
Burt,  (an  unreported  case  in  1829,)  the  same  learned  Judge  held,  on  the 
same  ground,  that  where  the  power  was  to  appoint  by  a  deed  signed, 
sealed,  and  delivered  in  the  presence  of  and  attested  by  two  witnesses,  the 
appointment  was  bad,  by  reason  of  the  attestation  not  extending  to  delivery. 
It  is  true  that  in  that  case  his  honour  is  reported  to  have  held  £at  where  the 
form  of  attestation  is  general,  the  witnesses  must  be  taken  to  attest  all  which 
is  stated,  in  the  body  of  the  deed,  to  be  done  in  their  presence ;  and  con- 
sequently, that  if,  in  the  body  of  the  deed,  the  instrument  had  been  stated 
to  have  been  delivered  as  well  as  signed  and  sealed  in  the  presence  of  the 
witnesses,  he  should  have  held  the  power  well  executed.  That  opinion, 
however,  was  not  necessary  to  support  the  judgment.  It  was  therefore  ex- 
trajudicial, and,  as  I  humbly  conceive,  altogether  erroneous;  assuming,  as 
it  does,  contrary  to  every  day's  experience,  that  the  contents  of  the  deed 
are  known  to  the  witnesses,(6) 

In  Hougham  v.  Sandys,  2  Sim.  95,  a  question  arose  as  to  the  application 
of  the  retrospective  act,  in  that  particular  case.  The  facts  there  are  not  ap- 
plicable to  the  present:  but  the  case  is  so  far  important,  as  affording  an 
additional  recognition  of  the  general  doctrime. 

(a)  And  Bee  Doe.  dem  Darnel  y.  Keir,  4  Man.  &  Ryl.  101.  (b)  Vide  infr^. 
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These  cases  were  followed  by  several  others,  in  whicn  the  question  arose^ 
whether,  where  the  power  requires  a  will  signed  and  published  in  the  pre- 
sence of  and  attested  by,  three  witnesses,  the  attestation  js  good,  expressing 
the  will  to  have  been  signed  and  delivered  in  the  presence  of,  and  attested 
by,  the  three  witnesses — whether,  in  short,  delivery  under  such  circum- 
•4051  ^^°^^^  *^^  ^'^^  ^^  ^^^^^  thing  as  publication.  His  honour  the 
J  vice-chancellor  of  England,  in  Simeon  v.  Simeon^  4  Sim.  558,  and 
in  Lempriere  v.  Valpy^  5  Sim.  118,  held  that  it  was ;  and  the  same  thing 
was  decided  by  the  Court  of  Exchequer  in  Ward  v.  Swiflj  1  C.  &  M.  171, 
3  Tyrwh.  122,  and  Curteis  v.  Kenrick,  3  M.  &  W.  461.  These  decisions 
evidently  left  the  general  question  untouched.  The  principle  is,  not  that 
the  words  of  the  attestation  must  be  the  same  as  those  of  the  power,  but 
that  they  must  necessarily  import  a  compliance  with  all  the  requisites  of  the 
power ;  and  when  once  it  was  decided,  as  a  matter  of  construction,  that  de- 
livery means  the  same  thing  as  publication,  the  consequence  necessarily 
followed  that  the  powers  in  those  cases  were  well  executed. 

In  the  more  recent  case  of  Mackinlay  v.  Sisany  8  Sim.  561,  Shadwejll, 
V.  C,  decided  in  favour  of  the  appointment,  on  similar  grounds.  Whether 
it  is  quite  clear  that  the  words  of  attestation  there  used  did  necessarily  im- 
port publication,  may  perhaps  admit  of  doubt ;  but  it  is  sufficient  to  say  that 
such  was  the  grouna  upon  which  the  judgment  rested. 

The  only  remaining  case  is  that  of  Waterman  v.  Smithy  decided  by  the 
same  learned  judge,  the  vice-chancellor  of  England,  so  lately  as  the  year 
1840,  and  reported  in  9  Simons,  629,  There,  the  only  question  was,  as 
to  the  validity  of  an  appointment  made  under  circumstances  exactly  the 
same  as  those  which  existed  in  Wright  v.  Wakeford.  His  honour  treated 
that  case  as  established  law,  and  would  not  hear  the  counsel  who  were  to 
have  argrued  in  support  of  it.  The  property  in  question  in  that  case  was 
administered  on  the  assumption  of  the  law  being  such  as  was  laid  down  in 
Wright  V.  Wakeford;  and  there  can  be  no  doubt  but  that  in  other  wnre- 
*4061  P^^^  *cases  the  same  principle  has  been  acted  on.  Such  being 
^  the  uniform  current  of  the  authorities  during  a  period  of  more  than 
thirty  years,  and  the  rule  itself  being  one  which  results  naturally  from  the 
language  of  the  power,  and  being  easily  intelligible,  and  well  calculated  to 
secure  accuracy  m  carrying  out  £e  intentions  of  those  by  whom  powers  are 
given,  I  see  no  reason  to  mink  that  it  was  not  well  laid  down  at  first,  and 
still  less,  to  think  that  it  ought  now  to  be  departed  from. 

I  beg  leave,  therefore,  in  answer  to  your  lordships'  question,  to  say  that, 
in  my  opinion,  the  power  in  question  was  not  duly  executed. 

Maule,  J.  My  lords,  I  am  of  opinion  that  the  power  was  well  executed. 
All  that  is  required  to  make  a  good  execution  by  will  is,  that  the  will  be  in 
writing,  signed,  sealed,  and  published  in  the  presence  of  and  attested  by 
three  credible  witnesses.  The  jury  have  found  that  the  will  was  signed  and 
sealed  and  published  in  the  presence  of  three  persons  whom  it  names,  and 
that  it  was  attested  by  them  in  the  manner  which  appears  in  the  instrument, 
which  is  by  writing  their  names  under  the  word  "  witness."  The  will,  on 
the  face  of  it,  professes  to  be  signed,  sealed,  and  published.  Considering 
this  case  independently  of  authority,  I  could  feel  no  doubt  that  the  will 
was  a  good  execution  of  the  power,  inasmuch  as  it  is  signed,  sealed,  and 
published  in  the  presence  of  and  attested  by  three  witnesses ;  which  are  all 
the  conditions  imposed  by  the  instrument  conferring  the  power ;  for  I  can- 
not doubt  that  the  substantive  to  which  the  participle  "  attested"  is  to  be 
referred,  is  the  will,  which  is  mentioned ;  not  signature,  execution,  &c., 
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which  an  not  mentianed.{a)  If  this  be  ^otherwise,  it  will  be  ne-  r^^Afyj 
cessary,  when  a  party  creating  a  power  means  that  the  will  shall  be  ^ 
attested,  to  state  that  the  power  must  be  executed,  by  will  signed,  by  will 
sealed,  by  will  published,  and  by  will  attested.  It  is  doing  as  much  vio- 
lence to  language  to  consider  signaiurey  &c.,  to  be  the  substantive  to  which 
attested  is  to  be  applied,  as  it  would  be  to  consider  signature  to  be  that  to 
which  seal  is  to  be  applied,  and  to  require  that  the  signature  should  be 
sealed  in  order  to  a  good  execution. 

With  re^d  to  the  decisions  in  which  executions  have  been  held  defec- 
tive, there  is  no  case  that  has  decided  that  a  will  purporting  on  the  face  of 
it  to  be  duly  executed  and  attested  generally^  is  a  bad  execution  of  such  a 
power  as  this,  and  therefore  none  requiring  ibis  execution  to  be  so  held. 

The  use  of  such  restrictions  as  those  in  this  power  is,  to  secure  due  de- 
liberation and  solemnity  in  the  execution ;  that  of  requiring  attesting  wit- 
nesses is,  further  to  have  certain  known  persons,  who  may  be  called  (b)  when 
the  execution  of  the  deed  shall  be  to  be  proved.  All  these  advantages  are 
secured  by  such  an  execution  as  the  present  A  rule  requiring  any  thing 
further  is  merely  arbitrary,  and  ou^t  not  to  be  extended. 

Ebskine,  J.  My  lords,  in  answer  to  your  lordships'  question,  I  have  to 
state  my  opinion  diat  the  power  given  to  the  testatrix  Ward,  was  duly  and 
efiectusdly  executed  by  her  will. 

By  the  deed  of  settlement  conferring  the  power,  it  was  required  that  the 
aq>pointment  should  be  by  will,  to  be  by  her  signed,  sealed,  and  published, 
in  the  presence  of,  and  attested  by,  three  or  more  credible  witnesses.  The 
special  verdict  expressly  finds  that  the  will  in  question  was  signed,  sealed, 
and  published  by  the  testatrix  *in  the  presence  of  three  witnesses,  r*4^Qo 
and  attested  by  diem ;  and  the  only  question  raised  on  the  argument  ^ 
was,  whether  the  attestation  which  is  set  out  in  the  special  verdict  was  suf- 
ficient. The  attestation  in  form  is  by  the  witnesses  affixing  their  signatures 
to  the  word  ^^  witness,"  under  the  signature  and  seal  of  the  testatrix ;  and 
the  objection  to  this  form  of  attestation  is,  that  it  does  not  specify  of  what 
the  persons  signing  were  witnesses ;  whereas  it  is  said  that,  by  the  decided 
cases,  it  has  been  held  that  it  should  appear  upon  the  face  of  the  memoran- 
dum of  attestation  that  the  will  had  been  executed  with  all  the  formalities 
required  by  the  settlement  conferring  the  power. 

Before  I  proceed  to  examine  the  several  authorities  cited  in  support  of 
tUs  position,  I  would  remind  your  lordships,  that  although,  in  the  case  of 
a  common  bond  or  deed,  the  execution  must  be  by  sealing  and  delivering 
the  instrument,  and  although,  in  most  instances,  the  attesting  witnesses  sign 
their  names  under  a  memorandum  that  the  deed  was  sealed  and  delivered  in 
their  presence,  yet  that,  in  point  of  law,  a  person  who  has  signed  his  name 
to  the  word  ^^  witness"(c)  is  considered  as  much  the  attestmg  witness  to  the 
instrument  as  if  he  had  signed  the  more  formal  attestation.(d)  So  also, 
although  by  the  statute  of  firaiuds,  the  legislature  required  that  all  devises  of 

(a)  ir  the  witnesses  attest  the  will,  and  not  the  execution,  whereby  the  writing  be- 
eomes  a  tottf,  qwere,  whether  names  affixed  to  the  instrament,  merely  to  identify  the  in- 
ttroment,  m  irnntmuawj  by  persons  who  bad  never  seen  or  known  the  testator,  would 
not  be  sufficient. 

{b)  Quarey  if  not  also,  to  inform  parties  interested  under  and  against  the  appointment, 
at  to  what  the  witnesses  will  be  able  to  prove  when  called. 

(r)  A  person  so  signing  is  bound  to  know  that  he  is  attesting  an  instmrnent  which  the 
law  of  the  land  requires  to  be  sealed  and  delivered.  He  is  not  bound  to  know,  and  sel- 
dom does  know,  the  private  law  created  b^  the  settlor. 

(d)  An  attesting  witness  may  be  presumed  to  be  acquainted  with  the  provisions  of  the 
•tatnta  orfxaods,  as  well  as  to  know  the  rules  of  the  common  law. 
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'ands  should  be  attested  and  subscribed  in  the  presence  of  the  devisor,  by 
three  or  more  credible  witnesses,  it  has  always  been  held  that  a  devise  of 
land  was  well  attested  by  the  witnesses  subscribing  their  names  to  the  word 
*4091  "  witness,"(a)  as  in  the  case  now  •under  discussion.  From  this  it 
-■  is  clear  that  in  general  the  execution  of  an  instrument  may  be  well 
attested  although  the  memorandum  of  attestation  does  not  specify  the  acts 
that  were  necessary  to  make  the  execution  effectual  and  perfect.  In  what 
respect,  then,  did  a  devise  of  land,  made  before  the  late  statute,  (7  W.  4, 
&  1  Vict.,  c.  26,)  in  execution  of  a  power,  vary  from  any  other  devise  of 
land  ?  In  this  respect  only,  that  its  execution  must  have  been  attended 
with  all  the  formalities  prescribed  by  the  donor  of  the  power,  as  well  as 
with  those  prescribed  by  the  statute  of  frauds ;  and  therefore,  iT  the  donor 
of  the  power  had  required  that  the  memorandum  of  attestation  should  be  in 
a  specific  form,  a  general  attestation,  like  that  under  discussion,  would 
have  been  msufficient.  But  the  donor  of  the  power  has  not,  in  this  case, 
prescribed  any  particular  form  of  attestation ;  and  therefore,  when  he  uses 
the  term  "  attested,"  he  must,  I  think,  be  taken  to  use  it  in  its  ordinary 
sense ;  and  we  have  seen  that  when  taken  in  its  ordinary  sense,  both  as 
applicable  to  deeds  and  wills,  under  the  statute  of  frauds,  the  tenn  is  fully 
satisfied  by  the  witnesses  affixing  their  si^ature  to  the  word  "  witness."(6) 
Why  then  should  it  be  necessary  that,  m  a  will  made  in  execution  of  a 
power,  the  memorandum  of  attestation  should  state  the  particulars  of  the 
execution  ?  The  object  of  the  attestation  is  in  both  cases  the  same,  namely, 
that  the  persons  whose  interests  may  be  affected  by  the  will,  should  have 
the  means  of  knowing  who  the  parties  present  were,  and  of  ascertaining, 
through  them,  whether  the  requirements  of  the  statute  in  the  one  instance, 
and  of  the  power  in  the  other,  had  been  duly  complied  with ;  and  this  pur- 
pose is  as  well  answered  by  a  general,  as  by  a  particular,  attestation  ;(c) 
*4101  ^^^  ^^^  ^^  sufficient  reason  exists  for  •requiring  in  such  cases  a 
^  special  memorandum  of  attestation,  may  be  now  affirmed  without 
presumption,  since  the  legislature  has  thought  it  ri^t  to  declare  that  no 
Jbrm  of  attestation  (d)  shaU  for  the  future  be  necessary  to  render  valid  an 
appointment  by  will,  even  though  the  donor  of  the  power  may  have  ex- 
pressly required  it.  ^7  W.  4,  &  1  Vict.,  c.  26,  s.  10.)  As  the  donor  of 
the  power  therefore,  in  this  case,  has  not  required  any  special  attestation, 
and  as  all  that  he  has  required  is  found  to  have  been  performed,  I  can  dis- 
cover no  legal  principle  on  which  your  lordships  should  be  called  upon  to 
declare  the  power  not  well  executed. 

But  it  has  been  areued  that  it  is  too  late  now  to  inquire  into  the  propriety 
of  requiring  a  special  memorandum  of  attestation  to  a  will  made  in  execu- 
tion of  a  power  before  the  statute  7  W.  4,  &  1  Vict.,  c.  26,  because  a 
long  series  of  decisions  has  established  the  rule  that  the  memorandum  of 
attestation  to  such  a  will  must  expressly  specify  that  the  execution  was 
attended  with  all  the  formalities  required  by  the  instrument  conferring  the 
power.  It  will  be  necessary,  therefore,  to  examine  the  cases  somewhat  in 
detail,  that  your  lordships  may  see  to  what  extent  the  House,  by  affirming 
the  judgment  of  the  Court  of  King's  Bench  in  the  present  case,  will  in  effisct 
overrule  the  decisions  in  former  cases. 

Wright  V.  Wakefordy  4  Taunt.  213,  and  17  Ves.  454,  was  the  first  of  the 

(a)  Vide  snpra,  393,  n.  (6)  Vide  infra,  note  {b^ 

(r)  It  appears  to  be  here  assumed  that,  at  every  time  at  whioh  any  inquiry  as  to  the 

due  execution  of  the  power  may  take  place,  all  the  witnesses  mt ill  be  competent,  credible, 

accessible,  and  producible. 

(rf)  Conveyancers  do  not  appear  to  be  yet  agreed  upon  the  meaning  of  these  words. 
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leries  of  cases  upon  which  the  defendant  in  error  relied.  In  that  case  a 
power  of  sale  was  given  to  trustees,  vdth  the  consent  and  approbation  of 
the  ceUeux  que  trusSj  testified  by  any  writing  under  their  hands  and  seals, 
attested  by  two  or  more  credible  witnesses.  The  premises  were  afterwards 
sold  by  the  surviving  trustee,  with  the  consent  and  approbation  of  the  cei- 
itux  que  trusts^  who  signed,  *sealed,  and  delivered  certain  deeds  of  r# .  - .. 
lease  and  release,  conveying  the  premises  to  the  purchaser;  and,  by  ^ 
the  deed,  it  was  expressly  stated  that  the  sale  ana  conveyance  was  with  the 
consent  and  approbation  of  the  cetteux  que  trusts^  testified  by  their  being 
parties  to,  and  signing,  sealing,  and  delivering  the  said  indenture.  But  the 
memorandum  of  attestation  only  stated  that  the  deeds  had  been  sealed  and 
delivered  by  the  cetteux  que  trusts^  and  omitted  to  state  that  they  had  been 
also  signed  by  them.  Upon  a  case  sent  by  Lord  Eldon  to  the  Common 
Pleas,  the  three  puisne  judges  of  the  court  held,  in  opposition  to  the  opinion 
of  Mansfiejj),  C.  J.,  that  the  power  of  sale  was  not  duly  and  effectually 
executed  by  the  indenture  so  attested ;  and,  in  their  certificate,  they  assume, 
as  the  foundation  of  their  judgment,  that  the  witnesses  must  be  considered 
as  attesting  only  those  formalities  that  were  specified  in  the  memorandum 
of  attestation ;  and  that,  as  the  signature  of  the  cetteux  que  trusts  was  not 
comprehended  in  the  words  made  use  of  in  the  attestation,  the  execution  of 
the  power  was  incomplete. 

Now,  the  decision  might  be  supported  upon  one  or  two  grounds,  either 
that  it  was  necessary  that  the  memorandum  of  attestation  should,  in  terms, 
expressly  specify  the  several  formalities  which  the  witnesses  professed  to  at- 
test, or  that,  as  the  memorandum  of  attestation  in  that  case  expressly  stated 
that  the  deeds  were  sealed  and  delivered  in  the  presence  of  witnesses,  their 
signatures  would  be  taken  as  attesting  those  facts,  and  those  only.  If  the 
case  was  decided  upon  the  first  of  these  grounds,  it  would  be  a  direct  au- 
thority against  the  plaintiffs  in  error  in  the  case  before  the  House ;  if  upon 
the  latter,  it  would  leave  untouched  the  question  as  to  the  sufficiency  of  a 
general  attestation  like  the  present.  The  certificate  does  not  clearly  point 
out  upon  which  of  these  grounds  the  learned  judges  who  signed  it  rested 
*their  judgment ;  and  as  the  decision  mi^t,  in  my  opinion,  be  well  r^j^-io 
supported  upon  the  latter  ground,  although  inconsistent  with  some  ^ 
of  the  cases  under  the  statute  of  frauds,  f  should  not  have  considered  it  as 
an  authority  conclusive  on  the  present  inquiry,  especially  as  I  do  not  find 
that  any  case  was  cited,  either  at  the  bar  or  from  the  bench,  that  would 
support  the  former  proposition.  But  the  difficulties  vdth  which  the  plain- 
tifis  in  error  have  to  contend,  arise,  not  so  much  upon  the  case  of  Wright 
V.  Wakeford  as  reported,  as  upon  the  interpretation  put  upon  the  decision 
in  later  cases. 

In  Doe  dem.  Mansfield  v.  Peachy  2  M.  &  Sel.  576,  the  Court  of  King's 
Bench  adopted  the  decision  of  Wright  v,  Wakefordy  and  the  reasons  given 
in  the  certificate  of  the  three  puisne  judges;  but,  in  delivering  the  jud^ent 
of  court,  I/ord  Ellenborough  makes  use  of  this  expression:  "But  it  seems 
to  us,  that  to  make  a  due  execution  of  the  power,  there  must  be  a  making 
of  an  instrument  with  all  the  forms  required  by  the  power,  and  that  there 
must  be  an  attestation  of  its  execution  with  all  those  forms.  The  intention 
of  the  parties  was,  that  the  attestation  should  be  co-extensive  with  the  things 
required  to  be  done ;  and  this  makes  the  case  directly  the  same  as  WriM 
v.  Wakeford:' 

But  although  it  mav  be  collected  from  this  passage,  that  it  was  the 
opinion  of  the  Court  of  King's  Bench  that  die  witness  could  only  oe  con- 
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sidered  as  attestmg  the  circumstances  specified  in  the  memorandum  of  at 
testation,  yet,  as  in  that  case  the  memorandum  specified  two  of  the 
requisites,  and  omitted  the  third,  the  decision  of  the  case  does  not  necessar 
rily  exclude  the  sui&ciency  of  a  general  form  of  attestation,  like  that  now 
under  consideration. 

In  Wright  v.  BarloWy  3  M.  &  Sel.  312,  the  question  was  precisely 
*41'?1  *  ^^'^^  8US  that  in  Doe  dem,  Mansfield  v.  Peachy  and  was  decided 
-I  by  the  Court  of  King's  Bench  upon  the  authority  of  that  case,  still 
referring  to  Wright  v.  Wakeford  as  the  foundation  of  both ;  and  there  are 
no  expressions  used  by  the  court  indicating  an  opinion  as  to  the  insufficiency 
of  a  general  form  of  attestation.  The  question  therefore  remained  as  Doe 
dem.  Mansfield  v.  Peach  had  left  it.(a) 

In  Doe  dem,  Hotchkiss  v.  Pearce,  6  Taunt.  402,  the  deed  creating  the 
power,  required  the  instrument  to  be  under  hand  and  seal,  and  attested  by 
two  or  more  credible  witnesses.  The  will,  in  execution  of  the  power,  was 
signed  and  sealed,  but  the  attestation  was  of  the  signing  only.  The  ques- 
tion therefore,  in  this  case,  though  difiering  in  form,  was  in  principle  the 
same  as  that  raised  in  the  three  former  cases,  and  was  decided  upon  the 
authority  of  Wright  v,  Wakeford. 

In  the  case  of  Ward  v.  Swift,  1  Cr.  &  M.  171,  3  Tyrwh.  122,  in  1832, 
the  question  was,  whether  a  memorandum  of  attestation,  stating  that  the 
will  in  question  had  been  '^  signed,  sealed,  and  delivered  as  the  last  will 
and  testament  of  Mary  Swift,  who  in  her  presence  and  in  the  presence  of  each 
other  have  put  our  names  as  witnesses  thereof,"  was  a  sufficient  attestation 
of  the  signing,  sealing,  and  pubUcation  of  the  will  by  Mary  Swift  in  the 
presence  of  the  witnesses.  The  Court  of  Exchequer  held  the  attestation 
sufficient;  and  I  find  nothing  in  the  case  to  affect  the  question  now  before 
your  lordships,  except  this  question  put  by  Bayley,  B.,  to  the  counsel: 
"Must  not  your  attestation  reach  all  that  the  witnesses  are  required  by  the 
•4141  instrument  creating  the  power  to  attest?"  But  as  there  was,  •in 
-I  that  case,  a  special  attestation,  the  question  became  the  same  as  that 
in  Wright  v.  Wakeford,  whether  the  attestation  included  all  the  formalities 
required  by  the  power ;  and  the  only  difficulty  was  that  suggested  by  Lord 
Lyndhurst  at  the  close  of  the  argument,  whether  the  attestation  imported 
that  the  wiU  was  si^ed,  sealed,  and  delivered,  in  the  presence  of  the  wit- 
nesses ;  but  the  decision  of  the  case  shows  that  the  difficulty  was  removed. 

None  of  these  cases,  therefore,  appear  to  me  to  be  direct  authorities  for 
the  position,  that  a  general  attestation,  as  in  the  present  case,  is  insufficient 

There  are  other  cases,  however,  in  which  the  form  of  attestation  was 
general,  and  which  require  particular  consideration,  namely,  Moodie  v. 
Rdd,  7  Taunt.  355;  StanJtope  v.  Keir,  2  Sim.  &  Stu.  37 ;  and  Buller  v. 
BurL{h)  In  Moodie  v.  Reid,  the  attestation  was  by  the  signature  of  the 
witnesses  under  the  word  "  witness ;"  but  there  the  case  sent  to  the  Com- 
mon Pleas  from  the  Court  of  Chancery,  involved  the  question  of  the  due 
execution  of  the  will  by  the  testatrix,  as  well  as  the  sufficiency  of  its  attes- 
tation by  the  witnesses ;  and  the  certificate  sent  to  the  Court  of  Chancery 
did  not  specify  on  which  of  the  two  grounds  the  court  finally  held  that  the 
power  had  not  been  well  executed.  And  although  Gibbs,  C.  J.,  at  the 
close  of  the  argument,  observed  that  the  case  of  Wright  v.  Wakeford  estab- 
li^ed  that  the  witnesses  must  attest  every  thing  that  is  necessary  for  the 

(a)  Id  point  of  argument,  bat  not  as  to  the  effect  of  cumulative  authority,  establishing 
a  course  of  practice.     Vide  supr^  400,  (r),  .401,  (a). 

(b)  Cited  in  4  Ad.  &  £.  15,  6  N.  &  M.  281. 
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execution  of  the  power,  and  did  not  express  any  disapprobation  of  that 
decision,  yet  by  his  remark,  that  the  witnesses  had  clearly  attested  the  sign- 
ing, it  is  plain  that,  at  that  time,  he  did  not  consider  that  the  case  of  Wright 
▼.  Wakeford  had  established  that  in  no  case  could  the  signatures  of  the 
^witnesses  be  taken  as  an  attestation  of  any  formality  not  expressly  T*A\r 
q)ecified  in  the  memorandum  of  attestation ;  for  the  signing  was  not  ^  "^ 
so  specified  in  that  case ;  and  it  does  not  appear,  irom  the  report,  upon  what 
grounds  the  decision  ultimately  rested. 

In  Stanhope  v.  Keir  the  power  was  to  be  executed  by  will  signed  and 
published  by  the  donee  of  the  power,  in  the  presence  of  and  attested  by 
three  or  more  credible  witnesses.  The  will  in  dispute  concluded  with  the 
words,  ''  and  this  is  my  last  will  and  testament,  made  and  signed  in  the 
year  of  our  Lord  1818,  on  the  19th  of  November,  at  Gravesend  in  the 
county  of  Kent;"  to  which  were  subjoined  the  signature  and  seal  of  the 
testatrix ;  and  under  those  words  were  written  the  words  ^'  in  the  presence 
of,"  and  then  followed  the  signatures  of  the  three  witnesses.  In  that  case 
there  was  no  question  whether  the  will  had  in  fact  been  duly  signed  and 
published  by  the  testatrix  in  the  presence  of  the  witnesses.  The  question 
turned  upon  the  sufficiency  of  the  attestation ;  and  it  was  argued,  in  sup- 
port of  the  wiU,  that  the  declaration  with  whidi  the  will  concluded  was  in 
efiect  a  publication  as  well  as  a  signing,  and  that  thc^  witnesses,  by  adding 
their  names  to  this  declaration,  attested  both  facts.  Leach,  V.  C,  said 
that  the  argument  for  the  defendant  supposed  the  witnesses  to  be  acquainted 
with  the  contents  of  the  will ;  but  that  he  could  not  assume  more  finom  that 
attestation  than  that  they  saw  Mrs.  Keir  sign  the  instrument.  But  here 
again,  the  signing  was  not  mentioned  in  the  memorandum  of  attestation ; 
and  Sir  John  Leach,  therefore,  could  not  have  thought  that  compliance 
with  the  formalities  required,  must  be  expressly  certified  by  the  memoran- 
dum of  attestation.  It  must,  however,  be  admitted  that,  by  overruling  the 
plea  of  the  defendant.  Sir  John  Leach  must  be  understood  to  have  decided 
that,  by  the  adoption  of  this  general  form  of  attestation,  *the  wit-  r*4|g 
nesses  could  not  be  considered  as  attesting  all  that  really  took  place  ^ 
at  the  execution,  and  that  the  court  could  not  refer  the  term  ^^  witness"  to 
the  allegations  in  the  will.  This  case  therefore  is  an  authority  against  the 
opinion  which  I  have  formed. 

Buller  V.  Burt  was  also  decided  by  Sir  John  Leach  when  Master  of  the 
RoUs.  There,  the  execution  of  the  power  was  to  be  by  deed,  sealed  and 
delivered  in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses. 
The  defendant  Burt  claimed  under  a  deed  which  was  found  amongst  the 
papers  of  his  father,  who  was  one  of  the  witnesses  to  the  deed.  This  in- 
strument concluded  with  the  words,  <^  signed  and  sealed,  at  Colton  afore- 
said, the  13th  day  of  September,  in  the  year  of  our  Lord  1813,"  and  then 
followed  the  si^atures  of  two  witnesses.  The  plaintifis,  by  their  bill, 
alleged  that  the  mstrument  had  never  been  delivered,  and  that,  even  if  it 
had  been  delivered,  it  was  not  a  due  execution  of  the  power.  The  defend- 
ant swore  that  he  believed  that  it  had  been  delivered  to  his  father,  amongst 
whose  papers  it  was  found.  But  there  does  not  appear  to  have  been  any 
evidence,  bevond  the  inference  to  be  drawn  firom  the  attestation  itself,  that 
the  deed  had,  in  fact,  been  sealed  and  delivered  in  the  presence  of  two 
witnesses,  as  required  by  the  settlement  conferring  the  power.  From  the 
rq)ort  of  this  case  Sir  John  Leach  appears  to  have  assumed,  contrary  to 
his  former  opinion,  in  Stanhope  v.  iGnr,  that  the  court  might  look  to  the  will 
itself  for  the  purpose  of  ascertaining  what  facts  had  been  attested  by  the 
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witnesses  when  they  aiSxed  their  signatures  to  the  word  "  witness,'*  and 
then  to  have  decided,  that,  as  there  was  no  allegation  on  the  face  of  the 
deed  that  it  had  been  delivered,  the  witnesses  could  not  be  considered  aa 
attesting  that  fact  to  have  taken  place  in  their  presence. 
mAA'ji  *The  decision  of  Sir  John  Lihach  seems  to  have  proceeded  on 
-I  the  ground  that,  assuming  that  all  had  taken  place  that  the  deed 
itself  recites,  and  that  the  attestation  was  evidence  of  all  the  facts  recited, 
still  that  there  was  no  evidence  of  the  deed  having  been  delivered  in  the 
presence  of  the  witnesses,  and  consequently  no  attestation  of  that  fact. 
And  if  this  may  be  taken  as  the  real  ground  of  decision,  the  case  supports 
the  view  taken  by  the  Court  of  King's  Bench,  and  adopted  by  other  learned 
judges  in  the  court  of  error,  in  the  cases  now  under  consideration,  namely, 
(hat  such  a  general  form  of  attestation  may  be  taken  as  referring  to  the 
allegations  in  the  latter  part  of  the  will  itself,  and  in  effect  to  attest  all  thai 
appears  upon  the  face  of  the  will  to  have  been  done,  and  would  not  inter- 
fere with  another  suggestion,  which  I  submit  to  your  lordships'  consider- 
ation, namely,  that  a  general  attestation  like  the  present  in  effect  attests  the 
execution,  as  it  actualfy  took  place ;  and  that  as  the  special  verdict  finds  that 
all  the  required  formalites  were  in  iact  complied  with,  the  witnesses  must  be 
held  to  have  attested  that  those  formalities  took  place  in  their  presence. 

Stanhope  v.  Keir  appears  to  me  to  be  the  only  authority  directly  opposed 
to  either  of  these  grounds  for  concluding  that  the  will  was  in  this  case  weD 
attested ;  and  therefore,  as  the  word  "  witness"  must  be  taken  to  refer  either 
to  the  facts  that  really  took  place,  or  to  the  acts  recited  in  the  latter  part  of 
the  will ;  (a)  and  as  it  appears,  both  from  the  facts  found  by  the  special  ver- 
dict, and  from  the  statements  in  the  will  that  precede  the  signature  of  the 
testatrix,  that  all  that  was  required  by  the  donor  of  the  power  was  actually 
*4181  ^^^^9  '  *think  the  attestation  was  sufficient,  and  I  answer  your  lord- 
^   ships'  question  in  the  affirmative. 

CoLTMAN,  J.  My  lords,  in  answer  to  the  question  proposed  by  your  lord- 
ships, I  humbly  beg  to  state  my  opinion  that  the  power  given  to  the  tes- 
tatrix L.  H.  Ward,  by  the  settlement  set  forth  in  the  special  verdict,  waa 
not  duly  and  effectually  executed  by  her  will,  dated  the  12th  December, 
1789,  as  stated  in  the  said  verdict. 

The  grounds  on  which  I  have  come  to  this  conclusion  were  stated  by  me 
in  a  former  sta^  of  this  cause  in  detail ;  and  as,  on  mature  reflection,  I 
have  found  nothing  to  alter  in  that  judgment,  or  to  add  to  the  reasons  which 
I  then  uxged,  it  would  be  a  useless  occupation  of  your  lordships'  time  to 
re-urge  them ;  and  therefore  I  humbly  crave  leave  to  refer  to  the  printed 
report  of  them,  which  is  to  be  found  in  9  Ad.  &  E.  940,  1  P.  &  D.  671, 
as  containing  all  that  I  can  usefully  suggest  on  the  subject. 

Coleridge,  J.  My  lords,  in  the  settlement  to  which  your  lordships'  ques- 
tion refers,  the  power  given  to  L.  H.  Ward  is  to  be  executed  ^'  by  her  last 
will  and  testament  in  writing,  or  any  writing  purporting  to  be,  or  in  the 
nature  of,  her  last  will  and  testament,  or  by  any  codicil  or  codicils  thereto, 
to  be  by  her  signed,  sealed,  and  published,  in  the  presence  of,  and  attested 
by,  three  or  more  credible  witnesses." 

This  power  requires  acts  to  be  done  by  the  donee,  and  by  the  witnesses ; 
she  is  to  sign,  seal,  and  publish  in  the  presence  of  ihe  witnesses ;  they  are 
to  attest  the  acts  so  done  by  her  in  their  presence.  No  question  is  now 
made  but  that  she,  on  her  part,  has  done  all  that  she  was  required  to  do: 

(a)  QiMere,  the  neeetrity  of  adopting  either  of  these  alternatives,  except  for  the  purposf^ 
•f  supporting  the  execution.    As  to  the  former,  vide  432,  n;  as  to  the  latter,  vide  393,  b 
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die  question  is,  whether  they  have  done  what  was  necessary  on  their  parts , 
and  as  that  is  comprised  in  the  single  word  ^^  attested,"  without  specifying 
•any  particular  form,  the  only  inquiry  will  be,  what  is  the  proper  r«4|Q 
meaning  of  that  word  ?  It  will  be  convenient,  however,  to  place  ^ 
before  me  House,  as  we  proceed,  what  has  been  really  done  by  the  donee 
and  the  witnesses.  She  has  made  a  will,  in  the  last  sentence  of  which  she 
says,  ^^  I  declare  this  only  to  be  my  last  will  and  testament ;  in  witness 
whereof  I  have  to  this  my  last  will,  &c.,  contained  in  one  sheet,  set  mv 
hand  and  seal  this  12th  day  of  December,  in  the  year  of  our  Lord  1789." 
She  has  signed  her  name,  once  between  the  month  and  the  year,  and  once 
after  the  latter.  She  has  also  sealed  it.  The  word  ^'  witness"  then  appears, 
and  under  it  the  three  witnesses  have  signed  their  names. 

'^  To  attest,"  in  common  language,  means  either  to  call  to  witness  or  to 
witness.(a)  The  former  sense  in  the  present  case  is  out  of  the  question. 
Any  one  reading  the  sentence  in  the  power  now  under  consideration  who 
was  not  conversant  with  legal  decisions  would  understand  it  to  imply  that 
the  execution  was  to  take  place  in  the  presence  of  three  credible  persoiAs, 
who  were  not  to  be  merely  present,  but  present  as  witnesses^  and  taking 
cognisance  of  what  was  done ;  the  words  being  "  in  the  presence  of,  and 
attested  by ;"  and  looking  on  the  will,  he  would  pronounce  that  there  ap- 
peared to  have  been  a  valid  execution  of  the  power  in  the  present  instance ; 
for  he  would  see  that  three  persons  had  written  their  names  as  having  wit- 
nessed the  transaction,  K  such  a  person  had  been  shown  the  fifth  section 
of  the  statute  of  frauds,  the  written  law  which  makes  a  provision  in  a  mat- 
ter of  all  others  the  most  analogous  to  the  present,  the  execution,  namely, 
of  ordinary  wills  in  writing; — •which  are,  in  truth,  but  instruments  r#^oo 
framed  in  the  exercise  of  a  statutory  power ; — he  would  not  only  •■ 
be  confirmed  in  his  conclusion,  but  be  led  to  think  that  the  witnesses,  by 
writing  their  names,  had  perhaps  done  something  more  than  was  strictly 
necessary ;  for  he  would  have  found  that  where  signing  by  the  witness  as 
well  as  merely  witnessing  was  required,  the  legislature,  in  language  cau- 
tiously and  technically  filmed,  had  said  that  they  should  not  only  attest,  but 
subscribe  the  instrument.  He  could  not  doubt  that  those  who  framed  that 
clause  had  considered  attestation  and  subscription  to  be  different  things,  the 
latter  being  something  superadded  to  the  former.  He  would  be  still  uirther 
confirmed  in  his  first  opinion  if  he  were  told  that  although  the  same  section 
prescribed  certain  conditions  as  necessarily  attaching  to  the  attestation  and 
subscription  of  the  witnesses,  yet  the  courts  of  law  had  held  it  unnecessary 
that  a  compliance  with  those  conditions  should  be  stated  by  the  witnesses 
on  the  face  of  their  attestation  or  subscription.  From  all  which  he  would 
necessarilv  infer  that,  in  common  parlance,  in  the  language  of  the  statute 
law,  and  by  the  construction  of  judges,  such  conditions  formed  no  part  of, 
nor  were  implied  in,  the  term  "  attestation"  or  "  subscription,"  or  in  both 
together.  Further,  if  the  power,  the  will,  and  the  attestation,  now  before 
me,  were  laid  before  any  jurist  skilled  in  the  principles  of  legal  construc- 
tion, but  unacquainted  with  the  decisions  of  our  courts,  I  am  persuaded 
that,  trying  the  question  upon  those  principles,  he  would  be  satisfied  thai 
all  had  been  done  that  was  required, — all  that  the  framer  of  the  power  had 
rec^uired  by  way  of  security  for  the  due,  considerate,  and  solemn  exercise 
of  It  by  the  donee. 

(a)  It  is  also  not  unfrequently  used  in  the  sense  of  making  a  memorandum  of  the  fact 
of  baTing  witnessed ;  such  ntdmorandum  being  generally,  but  not  necessarily,  subscribed 
vith  iLe  name  of  the  witness  so  attesting. 

t2 
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My  lords,  it  will  not  be  supposed  that,  I  think,  I  am  disposing  of  fte 
question  propounded  by  your  lordships  by  this  mode  of  illustrating  it ;  but 
•4911  ^  venture  to  think  that  •the  considerations  which  are  suggested  hj 
J  this  illustration,  if  it  be  true  in  fact,  ought  not  to  be  without  then- 
weight  in  examining  what  remains  of  the  question — the  course  of  decisions, 
namely,  in  our  courts ;  which  are  said  to  militate  against  the  foregoing  con- 
clusions. It  is  something  surely  if  those  decisions  should  be  found  not 
agreeable  to  the  conclusions  of  mere  common-sense  statutory  interpretation, 
judicial  construction  by  our  courts,  and  the  reasonings  of  jurists  on  general 
principles.  It  is  something,  but  I  admit  far  from  all ;  for  if  the  decisions 
of  our  courts  have  proceeded  in  a  uniform  course,  although  that  course 
may  be  ever  so  unsatisfactory,  yet  we,  in  Westminster  Hall,  are  bound  by 
them,  however  your  lordships  may  be  unfettered ;  (a)  and  it  has  been  the 
wisdom  of  your  lordships  also  to  regulate  your  own  freedom  of  decision  on 
the  principle  that  the  greatest  of  evils  in  the  administration  of  the  law  is 
uncertainty  and  inconsistency. 

It  is  not  at  variance,  however,  with  this  principle  that  we  should  deal 
with  decisions  which  we  think  wise  and  just,  in  a  different  spirit  from  that 
in  which  we  treat  those  which  we  think  mistaken  and  unjust.  In  applying 
the  former,  we  regard  the  principle  involved  even  more  than  the  mere  cir- 
cumstances, and  consider  Uiem  authority  beyond  the  latter  for  every  case 
ranging  within  the  former.  In  the  latter  there  is  a  natural  conflict  of  the 
mind  in  every  instance  of  acting  on  their  authority  between  a  sense  of  the 
necessity  of  so  doing  on  general  principles  and  of  the  particular  hardship 
•4221  ^^^  injustice  •which  we  work  in  the  application.  It  is  therefore  a 
-I  well-known  rule  familiar  in  use  that  such  decisions  are  authority 
only  when  the  very  same  circumstances  arise  again.  If  ever  there  were  de- 
cisions to  which  this  rule  was  applicable,  I  conceive  these  to  be  such.  My 
learned  brotliers  who  formed  the  majority  in  the  court  of  error  below,  unite 
in  regretting  that  they  have  been  made.  They  introduce  uncertainty  and 
inconsistency  into  a  branch  of  our  law  wherein,  beyond  any  other,  certainty 
and  consistency  are  desirable  to  an  extent  which,  until  examined,  we  are 
hardly  aware  of.  Sir  Edward  Sugden  puts  the  case  of  a  power  framed,  as 
to  the  attestation,  in  the  exact  words  of  the  fifth  section  of  the  statute  of 
frauds,  and  according  to  the  decisions,  a  will  under  the  statute  would  be 
held  good,  and  one  under  such  a  power  invalid,  attested  in  exactly  the 
same  words.(6)  These  decisions  have  been  twice  condemned  by  the  legis- 
lature ;  first,  by  the  54  G.  3,  c.  168,  which  Chancellor  Kent,  in  speaking  of 
them,  characterizes  as  a  miserably  lame  and  timid  provision,  4  Comm.  331, 
and  more  decidedly  and  effectually  by  the  7  W.  4,  &  1  Vict.,  c.  26,  s.  10, 
which,  in  imitation  of  the  New  York  revised  statutes,  enacts  that  all  ap- 
pointments by  will  in  exercise  of  any  power  shall  be  executed  in  the  man- 
ic) Quare,  if  a  court  of  law,  though  deciding  in  the  last  reflort, — whether  it  be  the  House 
of  Lords,  or  a  magistrate  exercising  summary  jurisdiction, — is  not  bound  by  a  stale  of  the 
law  arising  out  of  a  long  course  of  decisions.  Though  the  suitor  would  be  without 
remedy,  except  by  appeal  to  a  subsequent  parliament,  the  House  of  Lords  would  not  cob- 
sidcr  itself  as  legally  entitled  to  hold,  that  a  common  recovery  is  void,  on  the  ground  that 
such  a  proceeding  was — what  no  one  doubts — a  fraudulent  evasion  of  the  statute  de  donU. 
{b)  A  person  who  attests  a  will  executed  under  a  statute,  is  presumed  to  know,  that  in  so 
doing  he  certifies  that  the  requisites  of  that  general  law  have  been  complied  with.  But 
when  he  attests  a  qwui  will,  or  any  other  instrument,  the  requisites  of  which  are  arbitra- 
rily prescribed  by  an  individual,  a  general  attestation  clause  would  appear  to  derive  no 
greater  force  from  the  circumstance  that  the  requisites  prescribed  happen,  unknown  to 
the  witness,  to  coincide  with  the  requirements  of  the  law  in  relation  to  a  true  will,  thao 
t  would  have  possessed,  if  the  formalities  required  by  the  public  and  by  the  prWate  law, 
lad  been  totally  different. 
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D^  therein-before  required  as  to  other  wills,  that  is,  without  any  form  of 
attestation,  and  that  every  will  so  executed  ^'  shall,  so  far  as  requires  the 
execution  and  attestation  *thereof,  be  a  valid  execution  of  a  power  r^^oq 
of  appointment  by  will,  notwithstanding  it  shall  have  been  expressly  t 
required  that  a  will  made  in  exercise  of  such  power  should  [shall]  be 
executed  with  some  additional  or  other  form  of  execution  or  solemnity." 

These  decisions  have  undoubtedly  raised  a  general  impression  in  the 
profession,  that  in  order  to  exercise  a  power  securely  the  attestation  clause 
should  state,  in  terms,  the  performance  of  all  solemnities  prescribed  with 
regard  to  the  execution  of  the  instrument.  I  do  not  propose  to  examine 
the  whole  series  in  detail.  It  has  already  been  done  in  the  learned  argu- 
ments of  the  judges  in  the  court  below  in  this  very  case,  and  with  great 
minuteness  at  the  bar  of  the  House,  and  your  lordships  are  perfectly  familiar 
with  them.  The  cases  of  Wright  v.  Wakeford^  however,  and  of  Doe  d. 
Mansfield  v.  Peachy  may  be  said  to  be  the  foundation  of  the  whole.  It  will, 
therefore,  be  worth  while  to  see  exactly  what  they  decided.  In  the  former, 
the  deed  was  required  to  be  "  under  hand  and  seal,  attested  by  two  or 
more  credible  witnesses."     The  attestation  endorsed  on  the  deed  was 

"sealed  and  delivered  by  the  within-named ,  in  the  presence  of ." 

The  majority  of  the  court  certiiSed  "  that  the  word  *  sealed'  did  not  neces- 
sarily in>ply  that  the  party  sealing  had  also  signed  in  the  presence  of  the  wit- 
nesses,— that  signature  was  not  comprehended  in  the  words  made  use  of  in 
the  attestation."  Doe  d.  Mansfield  v.  Pe€u:h  cannot  be  distinguished  from 
the  precedmg ;  and  Lord  Ellenborouh  said,  ^^  If  the  question  be,  whether 
it  follows,  as  a  legal  consequence,  that  an  attestation  of  the  sealing  and 
delivery  of  a  deed  is  an  attestation  of  the  signing,  we  are  bound  to  answer 
that  it  does  not." 

Place  by  the  side  of  these  propositions  that  for  which  the  defendants  in 
error  now  contend ;  and  see  whether  this  foundation  is  at  all  co-extensive 
with  the  superstructure.  •A  power  requires  that  a  deed  in  exercise  r^AOA 
of  it  shall  be  under  hand  and  seal,  attested  by  two  witnesses.  The  L 
witnesses  in  the  attestation  clause  say  that  they  saw  it  sealed  and  delivered. 
The  court  concludes  that  these  words  do  not  import  that  they  saw  it  signed. 
Whether  from  that  conclusion,  which  in  itself  was  unobjectionable,  they 
oitgUt  to  have  inferred  a  bad  execution  of  the  power,  is  not  at  this  moment 
the  question ;  but  the  conclusion  itself  was  merely  one  of  verbal  construc- 
tion. The  proposition  now  contended  for  as  necessarily  flowing  from  this — 
80  necessarily,  that  it  binds  us  against  our  sense  of  propriety  and  justice,^ a) 
is  this,  that  an  attestation  clause  must,  in  termsj  express  every  formality 
prescribed  in  the  execution  by  the  power.  This  last  may  be  a  conclusion 
to  be  worked  out  from  the  former.  It  may  be  said  that  "attestation" 
means  "  attestation  clause,"  and  attestation  of  certain  things  means  an 
attestation  clause  stating,  in  terms,  expressly,  their  performance.  All  this 
may  be  very  reasonable  inference ;  but  it  has  not  been  inferred  in  those 
cases  by  the  judges  who  decided  them.  It  is  not  a  necessary  inference ;  nor 
can  I  find  that  in  any  one  of  the  decisions  recited  in  the  various  arguments 
of  this  case,  the  court  has  ever,  in  terms,  drawn  this  inference. 

It  cannot,  I  am  sure,  escape  your  lordships,  that  the  answer  to  your  pres- 
ent question  turns  upon  a  consideration  which  does  not  appear  to  hav^ 
been  presented  to  the  minds  of  those  very  learned  judges.  There  must  be 
an  attestation  of  all  the  formalities  required.  This  I  can  aflbrd  to  grunt. 
The  performance  of  the  formalities  must  appear  from  the  attestation  clause 

(a)  Vide  post,  42S,  (a),  443,  {6). 
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I  can  afford  to  grant  this  also.  If  the  clause  in  terms  states  the  perform* 
ance  of  one  or  more,  and  is  silent  as  to  others,  the  analogy  of  legal  reason- 
mAOfii   ^"S  ^^^^  ^^^^^  ^^  non-performance  of  those  •others  in  the  presence 

-I  of  the  witnesses.  It  is  as  much  as  if  they  had  said,  ''  We  can  only 
say  we  saw  the  deed  sealed  and  delivered ;  as  to  the  signing,  we  can  say 
nothing — we  did  not  see  it  done."  This  too  I  can  afford  to  concede.  But 
what  is  the  meaning  of  a  general  attestation  clause,  that  condescends  upon 
no  particulars  ?  Whether,  if  by  the  last  words  of  the  instrument,  the  party 
professes  to  perform  all  the  particulars  required  for  a  due  execution,  the 
witness,  by  such  general  attestation,  does  or  does  not  import  an  attesting 
of  them  all.(a)  These  are  questions  wholly  distinct  from  the  former,  ana 
which  the  two  cases,  above  cited,  leave  wliolly  undecided. 

One  of  the  earliest  comments  on  Wright  v.  Wakeford  and  Doe  d.  Mans* 
field  V.  Peachy  was  that  of  Sir  Thomas  Plumer,  V.  C.,  and  Gibbs,  C.  J.,  in 
Moodie  v.  Reidy  1  Madd.  523,  7  Taunt.  361,  both  of  diem  authorities  much 
to  be  respected,  and  especially  on  such  a  point  as  this.  There,  the  will  was 
to  be  "signed  and  published,"  the  testatrix  at  the  close  of  her  will  said 
merely,  "  signed  by  me  this,  &c. ;"  the  attestation  clause  was  only  "  witness 
B.  H.,  J.  H."  Su:  T.  Plumer  thought  that  Wright  v.  Wakeford  did  not 
rule  this  case.  He  put  that  decision  on  its  true  ground — the  expression  of 
some  being  the  exclusion  of  others.  He  said  the  question  raised  was  new, 
and  sent  it  for  the  opinion  of  a  court  of  law.  And  how  did  the  court  of 
law  deal  with  it?  They  certified  indeed,  that  the  power  was  not  well  ex- 
ecuted; but  why?  Because  the  signing  and  publication  were  not  attested. 
By  no  means,  and  yet  neither  were  stated.  The  lord  chief  justice  ex- 
pressly said,  "The  witnesses  have  clearly  attested  the  signing;  the  ques- 
tion is,  whether  they  have  attested  the  other  formality  of  publication  in 
attesting  the  siming."  The  principle  of  the  decision  there  was  the  same 
•4.261   ^  ^  Wright  •v.  Wakeford,     Your  attestation  is  to  one  only  out  of 

■I  two  requisites ;  you  exclude  thereby  the  other.  But  how  was  it  an 
attestation  to  that  one  ?  Not  by  its  expression  of  it  in  terms,  but  only  be- 
cause, being  entirely  general,  it  was  to  be  referred  to  that  act  which  was 
stated,  in  the  close  of  the  will,  by  the  testatrix  herself.(i)  If,  in  that  part 
of  the  will,  she  had  said  "  signed  and  published"  instead  of  "  signed" 
only,  must  not  Gibbs,  C.  J.,  have  held  that  the  witnesses  had  attested  both, 
and  that  the  power  was  well  executed?  I  see  no  escape  from  this  conclu- 
sion.(c)  And  that  is  this  very  case.  It  is  clear  then,  he  did  not  draw  the 
inference  from  Wright  v.  Wakeford^  which  is  now  pressed  on  us ;  and  his 
high  authority  is  in  my  favour.  But  was  he  warranted  in  holding  that 
opmion  ?  A  power  requires  certain  things  to  be  done  and  attested  by  wit- 
nesses ;  the  donee  in  terms  states  that  she  has  performed  them,  and  so  far 
as  they  can  be  shown  on  the  face  of  the  instrument((i)  they  appear  to  have 
been  performed.  Immediately  under  is  the  word  "  witness;"  and  the  wit- 
nesses sign  their  names.  It  cannot  be  denied  that  they  state  themselves  to 
be  tmtnesses;  but  witnesses  of  what  ?  Will  you  say  of  nothing?  Is  not  that 
unreasonable,  unauthorized  ?  Is  it  not,  at  least,  to  construe  an  ambiguous 
act  so  as  to  invalidate  an  instrument,  when  legal  principle  enjoins  you  to 
construe  it  so  as  to  make  it  valid?  If  you  admit  that  they  witness  some- 
la)  Tide  siiprit,  392 ;  infra,  431,  n.,  432,  n. 
(6)Vide^uprl^39'J,  n. 

(c)  Quartj  whether  the  meaning  of  Gibbs,  C.  J.,  must  not  ha^e  been,  that  the  witnesset 
shall  be  taken  to  have  meant  to  attest  the  signature  tohich  lay  htfwt  them,  but  that  the  same 
inference  does  not  arise  as  to  the  act  of  sealing. 

(d)  Vide  suprli,  392,  (a). 
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diing,  why  one  act  more  than  another?  why  not  all  ?(a)  I  agree  that  powers 
are  to  •be  strictly  performed ;  but  the  reasoning  by  which  we  are   ^mAo^ 
to  determine  the  question  of  a  disputed  performance  is  to  be  the   ^ 
same,  in  kind,  as  that  by  which  we  determine  any  other  disputed  question 
of  fact  or  construction  in  law. 

It  will  be  said  that  where  the  instrument  must  be,  and  on  the  face  of  it 
professes  to  have  been,  executed  with  several  specified  formalities,  and  the 
attestation  is  general,  it  is  left  uncertain  whether  the  witnesses  attested  all, 
and,  if  not  aU,  which,  of  those  formalities;  and  therefore  is  defecti>e.  I 
think,  if  sifted  a  little,  this  argument  will  be  found  based  on  premises  which 
have  no  place  properly  in  the*  discussion.  If  you  read  what  is  called  the 
testimonium  clause  with  the  attestation,  there  is  no  uncertainty.  Then  the 
conclusion  is  clear,  that  the  latter  imports  a  presence  at,  ancf  a  witnessing 
of,  the  whole. 

But  it  is  said  you  cannot  do  this,  because  witnesses  commonly  do  not 
see,  or  do  not  regard,  what  is  stated  in  the  testimonium  clause.  I  deny  that 
you  can  enter  into  that  consideration.  If  you  could,  how  far  might  it  not 
go?  Witnesses  very  commonly  do  not  even  read  the  attestation  clause. 
Are  we  to  inquire,  m  each  particular  case,  whether  they  have  done  so  ?(6) 
In  truth,  determining  this  as  a  question  of  law,  we  are  to  consider,  not  what 
witnesses  do  when  the  creator  of  a  power  requires  that  witnesses  diall  attest 
certain  acts  as  a  security  for  their  performance ;  we  must  assume  him  to  pro- 
ceed on  the  footing  that  the  witnesses  will  discharge  their  duty  properly, 
otherwise  the  whole  provision  is  futile.  Then,  what  is  the  duty  of  a  wit- 
ness ?  Not  to  sign  his  name  to  he  knows  not  what.  He  must  be  aware 
•that  he  is  called  to  see  something  done,  and  to  affirm,  by  his  sig-  r^^oft 
nature,  that  he  has  seen  it  done.  Surely  ihen  he  is  to  ascertain  what  L  ^^ 
it  is  that  he  is  required  to  see  and  to  afnrm  ;  if  so,  it  seems  to  me  a  most 
reasonable  presumption,  that  where  the  attestation  is  general,  and,  ii^  terms, 
excludes  nothing,  it  makes  no  selection  by  inference,  but  affirmatively  in- 
cludes every  thmg  stated  in  the  testimonium  clause.  There  is  then  no 
uncertainty.  In  Stanhope  v.  Keir,  and  in  Buller  v.  Burt^  Sir  JoHir  Leach 
appears  to  have  entertained  the  same  opinion. 

The  extreme  length  to  which  I  have  already  gone  forbids  me  to  examine 
die  authorities  further  in  detail ;  and  it  is  unnecessary,  because  it  is  admitted 
that  none  can  be  found  which  exactly  meets  the  facts  of  the  present  case. 
That  would  be  enough  for  my  argument ;  but,  unless  I  deceive  myself,  I 
have  gone  further,  and  shown  that  a  conclusion  against  the  execution  of  the 
power  in  the  present  case  is  not  only  not  a  necessary,  but  not  even  a  highly 
probable,  one,  from  the  cases,  on  which  it  is  admitted  that  the  course  of 
decision  rests,  or  from  the  general  body  of  those  decisions. 

I  may  observe,  in  conclusion,  that,  with  regard  to  wills,  no  uncertainty  for 
the  future  can  arise  from  adopting  the  conclusion  to  which  I  come ;  as  in 
respect  of  powers  at  present  unimpeached  for  supposed  defects  in  the  attest- 
ation, this  decision  will  operate  to  secure  the  title  and  possession  of  the 
grantees;  and,  as  to  all  wills  executed  under  powers  since  the  1st  January, 
1838,  the  statute  passed  in  the  first  year  of  H.  M.'s  reign,  makes  the  pro- 
vision before  stated,  which  puts  an  end  to  all  these  questions.(c) 

(a)  The  case  of  the  lessors  of  the  plaintiff  seems  to  have  been,  that  the  attestation  lef\  it 
doubtrul  whether  the  witnesses  attested  one,  or  more  than  one  act,  and  if  but  one,  which  act. 

(6)  If  it  could  be  shown  that  an  attesting  witness  had  not  read  the  attestation  clause, 
and  that  nothing  had  passed  equivalent  to  a  communication  of  its  contents,  it  is  con' 
ceived  that  the  attestation  would  be  void. 

(e)  t.  c,  in  respect  of  powers  executed  after  that  dny. 
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I  beg  to  state,  therefore,  in  answer  to  your  lordships'  question,  &at,  id 
my  opinion,  the  power  in  question  has  been  well  executed. 
•d29l       *  Williams,  J.  My  lords,  I  believe  that  all  my  learned  brothers 

■I  who  have  delivered  their  opinions  against  the  decision  of  the  Court 
of  Queen's  Bench  did  so  with  an  expression  of  regret ;  they  came  to  the 
conclusion  that  the  execution  of  the  power  in  this  case  was  invalid  with 
reluctance,  but  felt  themselves  borne  down  by  the  overwhelming  weight  of 
authority.  From  the  course  of  reasoning  adopted  by  them  all,  I  am  war- 
ranted in  inferring  that,  if  they  had  considered  it  still  an  open  question, 
they  would  have  arrived  at  a  different  conclusion.  It  becomes  a  matter, 
therefore,  of  much  importance  to  consider  (before  we  consider  their  appli- 
cation to  the  present  case)  what  is  the  nature  of  those  decisions  to  which 
so  much  wei^t  is  attributed, — ^whether  they  establish  any  important  prin- 
ciple connected  with  the  observance  of  the  intent  and  meanmg  of  the  creator 
of  a  power, — whether  they  introduce  any  additional  checks  and  securities, — 
whetiier,  in  short,  they  are  productive  of  any  practical  result,  more  or  less, 
or  are  of  a  character  purely  formal  and  technical ;  because  I  presume  it  will 
not  be  denied,  but  that  a  more  ample  and  liberal  compliance  and  adoption 
are  to  be  expected  in  the  former  case  than  in  the  latter.  In  the  latter  they 
need  only  be  pursued  in  cases  precisely  resembling  them,  more  especially 
if  they  should  chance  to  be  in  direct  opposition  to  a  great  body  of  authority 
upon  a  kindred,  but  much  more  important,  branch  of  the  law. 

Before  I  pursue  this  view  of  the  subject  further,  I  must  beg  leave  to  pre- 
mise that  the  requisites  of  the  power  have,  in  my  opinion,  been  complied 
•4301   ^^  ^^  point  of  form,  as,  in  substance,(a)  they  unquestionably  have. 

-I  •Upon  this  the  special  verdict  has  left  no  doubt;  the  will  was 
executed,  in  evexy  respect,  according  to  the  power.  But  I  was  ^verting 
to  the  nature  of  these  decisions.  What  is  the  difference,  as  to  any  substantid 
effect,  between  an  attestation  containing  all  the  forms  which  my  learned 
brothers  require,  and  find  wanting,  as  they  think,  and  that  which  has  been 
pursued  here?  To  try  this  question,  it  is  only  necessary  to  suppose  that  the 
validity  of  the  will  is  disputed.  The  selfeame  quantity  of  proof  is  required, 
whether  the  word  "  witness"  stands  by  itself,  or  whether  there  be  added 
"  signed,  sealed,  read,  published,  and  declared,"  or  whatever  else  the  dull 
ingenuity,  and  unmeaning  exaggeration,  of  an  attorney's  clerk,  (for  the 
witnesses  themselves  have  no  more  to  do  with  it  than  with  the  body  of  the 
will,)  may  choose  to  accumulate  into  the  clause  of  attestation.  In  each 
case  the  proof  must  be  given,  or  the  will  fails ;  the  endorsement  supplies 
nothing,  profits  nothing.  The  substance  therefore  of  the  transaction  is,  fliat 
the  witnesses  should  see,  and  be  able  to  prove,  that  the  requisites  have  been 
complied  with ;  the  form  is,  that  it  should  be  written  by  somebody  else,(ft) 
that  they  did  so.  Except,  therefore,  the  present  case  precisely  resembles 
those  to  which  I  am  alluding,  I  see  no  reason  for  extending  their  authority. 

(a)  In  the  case  of  the  execution  of  a  power,  it  is  not  easy  to  distinffiiish  between  matter 
of  form  and  matter  of  substance  Where  A.  gives  a  life  estate  to  B.,  with  remainder  in 
fee  to  C,  with  power  to  B.  to  intercept  C.*s  estate  by  an  appointment,  provided  sucl 
appointment  be  accompanied  witn  the  observance  of  some  arbitrary  formalities  pre 
scribed  by  A.,  the  observance  of  tliose  formalities  is  of  the  substance  of  the  title  of  the 
appointee,  and  the  non-observance  of  all  or  of  some  of  those  formalities  is  of  the  sub- 
stance of  the  title  of  C.  In  the  principal  case,  the  donor  of  the  power  is  pertonaliy  the 
same  individual  as  the  donee;  but  the  case  stands  as  it  would  have  done  if  L.  H.  Ward's 
father,  instead  of  herself,  had  been  the  settlor.  The  donor  of  the  power  was  L.  H.  Ward 
iuijurii^  whilst  the  donee  was  L.  H  Skynner  $ub  poUttate  viri.  The  object  of  the  settle- 
ment may  have  been  to  oppose  a  barrier,  however  feeble,  against  marital  control. 

{b)  Q.  d.  by  one  of  themselves  or  by  somebody  else.  . 
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The  question,  however,  undoubtedly  is,  whether  the  forms  required  by 
the  power  have  been  pursued  by  the  •testatrix ;  and  whether  those,   rmAfi-i 
who  are  described  as  such,  appear  to  have  been  witnesses  that  she   *- 
so  pursued  them;  which,  I  presume,  is  the  meaning  of  attestation,  or  I  knov 
not  what  it  is. 

Now  the  langua^  of  the  power  (as  has  been  aLready  so  often  mentioned) 
is,  ^^  by  her  last  will  and  testament,  to  be  by  her  signed,  sealed,  and  pub- 
li^ed,  in  the  presence  of,  and  attested  by,  three  or  more  credible  wit- 
nesses." All  this,  as  is  found,  has  been  done ;  and  we  are  now  to  see 
whether,  by  ordinary  and  fair  construction,  neither  forcing  any  interpretation 
in  favour  of  it,  nor  wilfully  excluding  any  reasonable  inference  for  the  mere 
purpose  of  defeating  tohat  we  know  to  have  been  rightly  done^  the  requisites 
appear  to  have  been  complied  with.  And  here  it  seems  to  me  very  import- 
ant  to  attend  particularly  to  the  document  itself.  The  will  first  contains  the 
whole  testamentary  part ;  every  disposition  of  the  property  is  first  fully  made. 
and  the  will  is  therefore,  as  to  that,  its  principal  object,  complete.  The  rest 
regards  the  manner  and  form  of  execution.(a^  It  is  thus :  ^'  I  declare  this 
only  to  be  my  last  will  and  testament.  In  witness  whereof,  I  have,  to  this 
my  last  will  and  testament,  contained  in  one  sheet,  set  my  hand  and  seal." 
The  testatrix  si^ed  this  part  twice,  once  after  the  above  words,  and  again 
where  her  seal  is  affixed ;  and  directly  opposite  to  the  latter  is  the  word 
"witness,"  and  immediately  under  it  are  the  names  of  the  witnesses;  and 
the  question  is,  whether  from  this  it  is  to  be  understood  that  they  attested, 
or  in  other  words  were  witnesses  to,  any  thing,  and,  if  so,  how  much  ? 

And  first,  it  must  be  asked,  for  what  purpose  was  this  testimonium  clause 
(as  it  has  been  called)  introduced,  or  rather  added  ?  Certainly  not  to  ex- 
plain or  qualify  the  will,  or  any  part  of  it.  To  its  provisions  it  has  no  allu- 
sion ;  but  it  respects  the  forms  to  be  observed  in  the  execution  of  the  will, 
and  that  only.  Why  are  we  to  *assume  that  the  testatrix  was  igno-  rmAQo 
rant  of  the  terms  upon  which  alone  her  dispositions  could  be  avail-  ^ 
able  ?  This,  the  very  language  of  the  clause  itself,  shows  that  she  did  un- 
derstand. The  clause  therefore  having  this  object,  we  come  to  consider 
the  purpose  for  which  the  witnesses  are  ifttroduced ;  and  I  confess  I  cannot 
conceive  it  possible  to  understand  the  meaning  of  their  presence  except  to 
witness  something.  To  suppose  that  the  witnesses  signed  their  names  with- 
out any  meaning  or  reference  to  what  is  alleged  (opposite  to  their  names) 
to  have  been  done,  seems  to  outrage  all  probability.  If  it  be  said,  and  with 
truth,  that  the  witnesses  cannot  be  presumed  to  be  cognisant  of  the  corUents 
of  a  will,  because  that  is  contrary  to  experience,  it  is  surely  somewhat  con- 
trary to  the  same  experience  to  suppose  that  when  the  presence  of  the  wit- 
nessess  is  to  be  accounted  for  only  by  their  being  brought  there  to  witness 
something,  certain  ceremonies  were(i)  performed,  but  that  they  saw  nothing 
of  them,  and  that,  too,  when  the  very  language  of  the  testimonium  clause 
("  I  declare,"  &c.)  imports  that  the  testatrix  was  making  the  declaration, 

(a)  Q.  d.  by  one  of  tlfemselves  or  by  somebody  else. 

{b)  The  question  seems  to  be — whether  the  clause  of  attestation  should  inform  appointees 
and  remainder-men,  vendors  and  purchasers,  that  the  conditions  imposed  by  the  donor  of 
the  power,  have  or  have  not  been  complied  with, — whether,  upon  a  contract  of  sale  under 
a  power,  the  vendor  is  bound  to  show  a  valid  appointment  upon  the  face  rf  Hi  deed»,  or  may 
eke  out  his  title  by  affidavits  of  non-anparent,  and  perhaps  non-existent,  facts.  If  the 
extrinsic /a<t  of  the  observance  of  the  formalities  on  the  part  of  L.  H.  Skynner,  can  in 
any  degree  validate  the  alieitationj  a  purchaser  may  be  compelled  to  accept  a  conveyance 
upon  the  testimony  of  a  witness  whose  death  may  afterwards  leave  him  without  any  de- 
fence to  an  ejectment  brought  by  the  party  who  would  be  entitled  to  take  in  the  absence 
of  a  valid  appointment. 
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not  to  the  winds,  but  to  persons  to  whom  she  might  address  herself, — who 
were  there  to  see  and  to  hear.(a) 

•43^1  *^  ^^^  ^^  witnesses  must  be  understood  (as  I  think  they  must) 
-I  to  have  attested  something,  I  can  see  no  possible  reason  for  stopping 
'  short  of  the  conclusion  that  they  attested  every  thmg  which,  by  the  clause,(6) 
purports  to  have  been  done,  that  is,  the  signing,  sealing,  and  publication, — 
the  forms  required.  I  shall  not  take  up  time  in  considering  what  is,  in  point 
of  law,  a  publication.  Gibbs,  C.  J.,  indeed,  in  Moodie  v.  Reid,  is  reported 
to  have  inquired  of  the  bar  what  publication  was ;  and  that,  having  received 
no  answer,  he  expressed  no  surprise ;  from  which  I  presume  we  are  to  un- 
derstand that  he  considered  it  to  be  involved  in  some  difficulty.  K,  how- 
ever, a  declaration  before  witnesses,  (present  for  the  purpose  of  hearing  it,) 
that  the  document  is  the  will  of  the  testatrix,  be  not  a  publication,  the  ques- 
tion of  Gibbs,  C.  J.,  will  probably  remain  unanswered.  I  think  that  such 
is  a  publication,  and  that  it  can  mean  nothing  else. 

I  come  now  to  notice  the  cases  upon  which  reliance  is  placed,  which 
have  been  considered  and  reconsidered  so  often,  that  I  shall  advert  to  them 
as  briefly  as  possible ;  and  that  only  in  order  to  show  that  they  are  not  pre- 
cisely in  point,  and  that  therefore,  for  the  reasons  already  given,  they  ou^t 
not,  in  my  opinion,  to  govern  the  decision  of  the  present  case.  They  are  prm- 
cipally  Wright  v.  Wakefordj  Doe  d.  Hotchkiss  v.  Pierce,  and  Doe  d.  Mans-- 
field  V.  Peach. 

Now  in  Wright  v.  Wakeford  the  power  required  "  the  consent  of  A.  and 
B.,  testified  by  any  writing  or  writings  under  their  hands  and  seals,  attested 
•4^1  ^y  ^^  ^^  tnore  •credible  witnesses."  The  attesting  clause  is  "  sealed 
J  and  delivered  by  the  within  named  A.  and  B.,  in  the  presence  of 
C.  B.  and  G.  B."  Here,  the  ceremony  of  signing  was  omitted,  in  an  at- 
testation which  professed  to  give  an  account  of  what  had  been  done ;  and 
there  was  not,  as  in  the  present  instance,  a  testimonium  clause,(c)  which, 
by  direct  reference  to  it,  could  cure  the  omission.  That  this  was  the  view 
taken  by  the  learned  counsel  who  argued  the  case,  is  apparent  from  the 
report.  "Admitting,"  says  he,  "that  if  the  attestation  were generaly  the 
due  observance  of  all  the  ceremo)iies  might  be  presumed,(d)  yet  the  same 
inference  does  not  arise  from  a  defective  attestation."  In  Doe  d.  Hotchkiss 
V.  Pierce,  the  power  required  "  a  deed  of  writing,  under  hand  and  seal,  at- 
tested by  two  or  more  credible  witnesses."  The  attesting  clause  was 
*^  Signed  in  the  presence  of  A.  R.,  E.  S.,  I.  B.,"  and  the  defect  was,  that 
there  was  no  notice  of  sealing.  In  the  next  case,  Doe  d.  Mansfield  v.  Peach, 
the  power  required  that  "  R.  P.  and  T.  B.  should  give,  grant,  convey,  &c., 
by  some  deed  or  writing,  under  both  their  hands  and  seals,  to  be  duly  ex- 
ecuted by  them,  and  attested  by  two  or  more  credible  witnesses."  The 
attestation  was,  as  in  Wright  v.  Wakeford,  "  Sealed  and  delivered  by  the 
said  R.  P.  and  T.  P.,  in  the  presence  of  T.  M.  E.  S."  The  want  of  ^- 
ing,  apparent  upon  the  attestation,  was  the  defect  which  prevailed. 

On  tfie  other  hand,  in  Moodie  v.  Reid,  already  noticed,  "  signing  and 
publication  were  requisite,"  and  the  attestation  clause  was,  "  These  my  last 

(a)  ir  this  declaration  was  made  at  the  time  the  words  were  inserted,  it  would  be  un- 
true ;  if  at  the  time  the  quasi  teslatrix  siened  her  name,  it  would  be  equally  untrue,  unless, 
contrary  to  the  usual  course,  she  sealea  before  she  signed.  There  is  no  evidence,  upon 
the  face  of  the  insirument|  of  any  nibtequent  declaration,  unless  it  can  be  colUcttdfrmn  tk» 
attettation  iitelf.  If  it  can  be  so  collected,  any  reference  to  the  testimonium  clause  may 
be  dispensed  with. 

(6)  See  the  preceding  note ;  snprk  393,  n. 

a  As  to  the  operation  of  the  attestation  clause,  vide  suprft^  393,  note,  (a). 
Q.  d.  not  caring  how  the  law  might  stand  in  such  a  case. 


6  Manning  &  Granger.  434 

bequeaths."  Signed,  the  4th  day  of  February,  1812.  Witness,  B.  H.,  J.  H." 
The  defect  vras  in  tbe  publication.  Gibbs,  C.  J.,  however,  expressly  de- 
clared that  there  was  sufficient  proof  of  signing ;  his  languag^e  being  ^^  the 
witnesses  •have  clearly  attested  the  signing."  Now  this  could  only  r#AQ5 
have  been  so  held  by  referring  (not  to  the  body  of  the  will,  which  •■ 
is  going  much  further,  byt)  to  die  testimonium  clause,  which  is  all  that  is 
requisite  in  the  present  case.(a)  Again,  in  Stanhope  v.  Keir  the  power  was, 
'^  to  dispose  by  will,  signed,  and  publi^ed,  in  the  presence  of,  and  attested 
by  witnesses."  The  conclusion  of  the  will  was,  "  This  is  my  last  will  and 
testament,  made  and  signed,  19th  of  November,  1818,  Eugenia  Keir." 
Thereupon  Leach,  V.  C,  observed,  that  he  could  not  assume  more  from 
the  attestation  than  the  signing ;  but  diat  which  he  did  assume  (viz.  the  sign- 
ing) could  only  have  been  by  connecting  the  attestation  with  the  testimonium 
clause.  In  BuUer  v.  Burt  the  power  was,  to  dispose  by  deed  ''  sealed,  and 
delivered^  in  the  presence  of,  and  attested  by,  witnesses.  At  the  end  was 
"  signed  and  sealed,  by  L.  S.,  witness  J.  P.,  H.  P."  Sir  John  Leach  held 
the  delivery  not  to  be  attested,  but  observed,  "  that  where  the  word  *  wit- 
nesses' without  more  is  used  in  the  attestation,  it  affirms  that  all  has  been 
done  in  the  presence  of  the  witnesses  which  is  stated  in  the  body  of  the  deed, 
and,  that  as  it  was  not  stated  therein  that  it  was  delivered,  the  word  ^  wit- 
nesses' could  affirm  no  more  than  was  affirmed  in  the  deed  itself."  These 
remarks,  I  presume,  are  to  be  understood  as  referring  to  the  testimonium 
clause,  which  is  sufficient  for  the  present  purpose.  The  last  case  which  I 
flfaall  notice  is.  Ward  v.  Swift.  There  the  power  required  a  will  '^  duly 
executed,  and  published,  in  the  presence  of,  and  to  be  attested  by,  three  or 
more  credibly  witnesses."  The  attestation  was  '^  signed,  sealed,  and  de- 
livered, in  the  presence  of"  three  witnesses.  The  question  was,  whether 
the  publication  was  proved ;  and  the  Court  of  Exchequer  held  that  it  was, 
by  the  fact  of  delivery;  •which,  at  all  events,  was  not  a  literal  com-  r^A^ 
pUance  with  the  power.  *■ 

In  conclusion,  I  cannot  avoid  remarking  that,  in  my  humble  judgment, 
the  decisions  upon  the  statute  of  frauds,  so  closely  in  pari  maierid,  have 
not  had  their  due  weight  in  the  consideration  of  the  present  case.  It  might 
have  been  supposed  that  a  statute  of  the  realm,  under  which  such  a  mass 
of  property  has  been  disposed  of,  during  a  period  of  nearly  two  centuries,  a 
statute  upon  which  such  eulogies,  (upon  the  justice  of  which  I  shall  not  stop 
to  inquire,)  have  been  bestowed,  might  have  had,  as  it  surely  deserved,  as 
much  attention  and  observance  as  the  will  or  whim  of  a  private  individual.(&) 
But  to  too  much  wisdom  it  has  seemed  otherwise.  In  the  construction  of 
that  statute,  the  thing  required  has  been,  (as  according  to  all  sense  and  rea- 
son it  ought,)  that  the  forms  thereby  prescribed  should  be  proved  to  have 
been  complied  with,  but  that  the  simple  attestation  by  the  word  '^  witnesses" 
is  efficient.  But  in  the  case  of  a  power,  even  if  tibe  things  required  by  it 
be  m  the  very  words  and  letters  of  the  statute  of  frauds,  (viz.  '^  attested  and 
subscribed  in  the  presence  of  the  devisor  by  three  or  four  credible  wit- 
nesses,") a  will  which  would  be  clearly  otoq  under  the  statute,  is  to  be 
held  invalid  without  the  addition  of  an  icUe  formula. 

The  result  is,  that,  in  my  opinion,  the  power  was  duly  executed. 

GuRNEY,  B.  My  lords,  the  argument  which  I  have  heard  at  your  lord- 
ships' bar,  has  failed  to  convince  me  that  the  opinion  which  I  gave  on  this 
case,  in  the  Exchequer  Chamber,  was  erroneous.  That  opinion  is,  that  the 
power  in  this  case  was  weU  executed.    I  am  of  that  opinion,  even  if  it  is  to 

(a)  Vide  8uprl^  393,  n  (6)  Vide  supr^  42S,  {a\  430,  (a). 
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•Aon-i   be  taken  that  Wright  y.  *  Wakeford  was  well  decided,  and  that  it  is 
-I   still  to  be  allowed  to  prescribe  the  rule  in  cases  of  this  description. 

The  case  of  Wright  v.  Wakefordy  I  humbly  conceive,  went  to  the  ex- 
tremest  verge ;  and  I  cannot  consent  to  be  governed  by  it  except  in  a  case 
which  shall  correspond  in  all  its  parts.  In  that  case  the  terms  of  the  power 
were  '<  by  any  writing  under  their  hands  and  seal^  attested  by  two  or  more 
credible  witnesses."  The  form  of  the  attestation  was,  ^^  sealed  and  deliy- 
ered  by  the  within-named  A.  B.,  in  the  presence  of,"  &c.  The  objection 
was,  that  the  attestation  did  not  extend  to  the  signing.  As  the  witnesses 
attested  the  sealing  and  delivery,  it  was  said  it  must  be  presumed  that  they 
did  not  mean  to  attest  the  signing.  The  case  was  sent  to  the  Court  of  Com- 
mon Pleas  by  Lord  Eldon.  AL^nsfieu),  C.  J.,  was  of  opinion  that  the 
execution  was  good ;  the  other  three  judges  weice  of  opimon,  that  it  was 
not.  Upon  those  certificates  being  returned,  Lord  Eldon  acted  upon  the 
opinion  of  the  majority  of  the  court,  and  dismissed  the  bill,  which  was  for 
a  specific  performance  by  a  purchaser. 

It  is  impossible  to  mention  the  names  of  Lord  Eldon  and  the  three  other 
judges  of  the  Common  Pleas,  Heath,  J.,  Lawrence,  J.,  and  Chabcbre,  J., 
otherwise  than  in  terms  of  ^eat  respect ;  nevertheless,  with  all  the  respect 
which  is  due  to  their  authonty,  I  cannot  but  think  it  most  unfortunate  that 
this  decision  was  ever  made.  It  has  led  to  great  injustice.  It  has  disap- 
pointed the  Just  expectations  of  sellers  and  devisors,  and  involved  the  courts 
m  great  difficulties.  It  seems  that  if  the  word  ^'  attested"  had  not  been  in 
the  power,  the  decision  would  have  been  the  other  way ;  and  it  is  to  be  ob- 
served that  the  argument  proceeds  upon  the  supposition  that  2i  general  attest- 
♦4381  ^^^"  would  have  been  sufficient.(a)  If  •the  case  now  before  your 
^  lordships  had  been  the  case  then  under  consideration,  I  think  that 
the  decision  would  have  confirmed  the  execution  of  the  power. 

In  McQueen  v.  Farquhar,  11  Ves.  467,  the  power  directed  the  instrument 
to  be  signed  and  sealed  in  the  presence  of  witnesses,  (but  did  not  require 
an  attestation,)  and  the  attestation  was  to  the  sealing  and  delivery.  Lord 
Eldon  held  that  the  execution  was  good ;  and  said  it  would  be  a  mia- 
carriaee  on  a  judge  if  he  did  not  direct  a  jury  to  presume  that  the  deed  was 
signed,  as  it  professed  to  be  upon  the  face  of  it,  in  the  presence  of  the  ¥rit- 
nesses  who  attested  the  sealing  and  delivery.  I  would  take  the  liberty  to 
suggest,  that  it  cannot  be  too  much  for  a  judge  to  make  the  same  presump- 
tion which  he  may  direct  a  juxy  to  make. 

Other  cases,  which  have  been  cited  in  the  argument  and  in  the  judg- 
ments of  my  learned  brothers,  who  have  already  given  their  opmions,  have 
been  decided ;  but  all  resting  upon  the  authority  of  Wright  v.  Wakeford, 
In  the  last  two  cases  that  have  come  before  the  courts,  the  extreme  severity 
of  the  rule  has  been  somewhat  relaxed.  In  Simeon  v.  Simeon^  4  Sim.  455, 
the  power  directed  the  will  to  be  signed,  and  published^  in  the  presence  of, 
and  attested  by,  witnesses.  The  form  of  the  attestation  was  ^^  Simed,  and 
delivered^  in  the  presence  of,"  &c.  In  that  case  the  power  was  decided  to 
be  well  executed. 

In  Ward  v.  Svnfl^  a  case  sent  by  the  lord  chancellor  to  the  Court  of 
Exchequer,  the  power  was  by  will  to  be  ^^ published  under  hand  and  seal, 
in  the  presence  of,  and  attested  by,  three  witnesses,"  the  attestation  was 
"  Signed,  sealed,  and  deliveredJ*'^  The  court  decided  the  power  to  be  well 
executed.  In  both  these  cases  the  word  '^  delivered"  was  held  to  be  equiv- 
alent to  "  published." 

(a)  Tht  judgment  is  the  other  way. 
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•In  the  case  now  before  your  lordships,  the  power  is,  "to  the  use  r»^Q 
of  such  person  as  the  said  L.  H.  Skynner,  by  her  last  will  or  test-  •■ 
ament  in  writing  to  be  by  her  signed,  ^  sealed,  and  published,  in  the  pres- 
ence of,  and  attested  by,  three  or  more  credible  witnesses."  The  execu- 
tion of  the  power  is  this :  the  testatrix  commences  her  wiU  thus :  "  I,  Lydia 
Henning^  Skynner,  do  publish  and  declare  this  to  be  my  last  will  and  test- 
ament,'^ and  then,  at  the  conclusion,  she  says,  "  I  declare  this  to  be  my 
last  will  and  testament.  In  witness  whereof  I  have,  to  this  my  last  will  and 
testament,  contained  in  one  sheet,  set  my  hand  and  seal,  the  12th  day  of 
September,  in  the  year  of  our  Lord,  1789,  Lydia  Henning  Skynner.  Wit- 
ness, Charies  Ball,  Elizabeth  Ball,  Anne  Ball.  And  the  special  verdict  finds 
that  the  will  was  signed,  sealed,  and  published,  by  Mrs.  Skynner,  in  the 
presence  of  the  above  witnesses,  and  attested  by  them,  and  their  attestation 
was  in  manner  and  form  as  appears  in  the  instrument.  In  this  case  it  ap- 
pears to  me,  that  the  testatrix  has  done  all  that  the  power  requires.  She 
published,  she  signed,  and  sealed:  the  attestation  is  general;  there  is  no 
selection  of  one  thing,  from  which  it  can  be  argued  that  the  others  are  to 
be  excluded.  I  think  that  it  is  to  be  taken  that  the  witnesses  attested  all 
that  the  testatrix  did.(a) 

This  is  the  opinion  which  I  humbly  tender  to  your  lordships,  even  taking 
the  case  of  Wright  v.  Wakeford  to  be  law.  It  is  necessarily  with  some  hesi- 
tation and  diffidence  that  I  would  with  all  humility  submit  to  your  lordships' 
consideration,  whether  that  case  should  be  allowed  to  stand.     It  has  never 

fet,  I  befieve,  received  the  sanction  of  this  the  ultimate  court  of  appeal.(&) 
have  scarcely  ever  heard  the  case  cited  in  the  courts  below,  but  judges 
have  expressed  their  regret  that  that  case  *was  so  decided,  and  their  r«A4Q 
sense  of  the  injustice (c)  that  it  has  done;  and  more  than  once  or  *- 
twice  I  have  heard  it  said,  that,  although,  while  that  case  stood,  they  have 
felt  themselves  bound  by  it,  yet  that  if  die  question  should  come  before  this 
House,  they  should  feel  themselves  at  liberty  to  suggest  the  consideration, 
whether  the  case  should  be  allowed  to  stand. 

That  case,  and  the  cases  which  have  been  decided  in  deference  to  it, 
have  adopted  a  principle  of  decision  totally  different  from  the  principle 
upon  which  the  cases  on  the  execution  of  wiUs  under  the  statute  of  frauds 
have  been  decided.((i)  Neither  WrigU  v.  Wakeford^  nor  any  of  the  cases 
founded  upon  it,  would  have  been  so  decided  if  the  validity  of  the  wills 
had  come  under  the  statute  of  frauds.  Why,  I  be^  to  ask,  is  so  much  more 
respect  to  be  paid  to  the  language  which  the  capnce  of  a  conveyancer  may 
have  dictated  than  the  words  of  the  legislature :  one  conveyancer  has  used 
one  form  of  expression,  and  another,  another ;  when  all  that  they  mes^  was, 
just  that  which  the  statute  of  frauds  had  required.(6) 

My  lords,  the  view  which  I  take  of  this  case  is  conveyed  by  Sir  E.  Sug- 
den  m  so  clear  and  forcible  a  manner,  that  I  beg  leave  to  cite  two  or  three 
pages  of  his  invaluable  work  on  Powers,  (pp.  317,  et  seq.)  "  The  strong 
ground,  however,  against  the  rule  has  not  yet  been  stated.  It  is,  the  con- 
struction which  the  statute  of  frauds  has  received.^/)    By  that  statute,  it  is 

(a)  Vide  supr^  393,  (a).  {b)  Vide  supra,  420,  n. 

(c)  Vide  flupr&j  429,  n.,  431,  n.  (d)  Vide  supra,  421,  (a|. 

(c)  Why  should  the  remainder-man  he  excluded  where  the  donee  of  the  power  ha^  eft 
an  easy  condition  unperformed,  more  than  where  an  onerous  condition  is  not  comnhed 
with? 

(/)  The  argument  seems  to  he  this, — inasmuch  as  the  judges  have  dispensed  with  the 
formal,  express,  plain  and  unequiTOcal  provisions  of  the  stature  of  frauds,  (as  their  pre- 
decessors bad  done  with  those  of  the  statute  de  donu^  supr^  421,  n.,)  a  fortiori  may  they 
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*4411  ^^^^^^  *ih9i  all  devises  shall  be  in  writing,  and  signed  by  the  test 
-■  ator,  and  shall  be  attested,  and  subscribed,  in  the  presence  of  the 
said  devisor,  by  three  or  four  credible  witnesses.  These  words  are  verj 
forcible ;  for,  as  the  attestation  and  subscription  are  required  to  be  made  by 
the  witnesses  in  the  presence  of  the  devisor,  it  was  clearly  intended  that 
the  will  should  be  signed  by  him  in  their  presence ;  and  the  witnesses  are 
expressly  required  to  subscribe  in  the  presence  of  the  testator.  It  has  how- 
ever been  decided,  first,  that  the  devisor  need  not  sign  in  the  presence  of 
the  witnesses  ;(a)  secondly,  that  the  subscription  of  the  witnesses  to  an  at- 
testation which  only  contains  the  words  sealed  and  delivered  by,  &c.  is  suf- 
ficient ;  and,  thirdly,  it  has  in  three  different  cases  been  holden,  that  although 
the  fact  of  the  subscription  of  the  witnesses  in  the  presence  of  the  testator 
is  omitted  in  the  attestation,  yet,  if  the  witnesses  be  dead,  and  their  hands 
proved  in  common  form,  it  is  evidence  to  be  left  to  a  jury  of  a  compliance 
with  all  the  circumstances ;  and  yet  it  was  contended  that  the  hands  of  the 
witnesses  could  only  stand  to  the  facts  they  had  subscribed.  Verdicts  were 
given  in  favour  of  the  wills ;  and  indeed  it  seems  clear  that  in  every  case 
of  this  nature,  fi^e  from  any  particular  suspicion,  a  jury  would  find  the 
solemnities  adhered  to.  There  is  certainly  no  distinction  between  a  power 
to  be  executed  by  will,  and  a  power  to  be  executed  by  deed,  in  regard  to 
the  rule  that  the  solemnities  required  must  be  adhered  to.  In  the  case  of 
Dormer  v.  Thurlandj  2  P.  Wms.  506,  where  the  power  was  "  by  will,  or 
any  instrument  in  the  nature  of  a  will,  under  hand  and  seal,  attested  by 
three  witnesses,"  it  was  considered  that  an  execution  according  to  the 
statute  of  frauds  would  be  a  sufficient  compliance  with  the  power,  with  the 
addition  of  sealing ;  and  it  seems  clear,  that  if  a  power  were  given  to  be 
•4421  ^^^^"^^^  ^y  wiH  ^  *€  words  •of  the  statute,  the  courts  could  not 
J  decide,  that  an  execution  sufficient  within  the  statute  was  not  a  due 
exercise  of  the  power.  If  any  distinction  is  made  between  the  cases,  the 
statute  ought  to  receive  a  strict  construction  rather  than  a  private  pawer.{b) 
Every  argument  which  can  be  urged  upon  a  private  power  applies  more 
forcibly  to  the  statute.  The  legislature,  in  order  to  prevent  firauds  and  per- 
juries, prescribed  a  new  rule,  which  ought  (cj  to  have  been  strictly  followed ; 
whereas  the  powers  in  question  were  merely  intended  to  follow  the  estab- 
lished practice,  and  not  to  introduce  a  new  one.(rf)  In  deciding  upon  the 
due  construction  of  the  statute  of  fi^uds,  the  judges  did  not  attempt  to  cut 
down  its  provisions,  but  construed  them  accordmg  to  the  intention  of  the 
legislature ;  and  although  one  learned  judge  thought  that  the  witnesses 
should  attest  the  signing  by  the  testator,  yet  that  was  overruled.  It  was 
also  held,  that  an  attestation  containing  the  words  "  sealed  and  delivered?^ 
was  sufficient ;  and  it  was  said  that  this  was  grounded  on  the  inconvenience 
that  might  arise  in  families  from  having  it  known  that  a  person  had  made 
his  will.(e)    The  inconvenience  which  a  contrary  decision  upon  private 

disregard  the  terms  upon  which  a  settlor  has  directed  that  his  estate  shall  belong  to  A. 
in  one  event  and  to  B.  in  another. 

(a)  Vide  supri^  440,  (<f).  (b)  Vide  suprfi^  429,  n.,  431,  n. 

(c)  If,  as  cannot  be  doubted,  this  ought  to  have  been  done,  what  is  the  value  of  the 
analogy  Tounded  upon  the  fact  of  the  judges  having  adopted  a  diiferent  course? 

(d)  What  is  the  "established  practice"  by  which  the  right  of  testators  or  settlors  to 
impose  their  own  conditions,  is  controlled?  If  A.  makes  a  feoffment  to  B.,  to  be  void  on 
tender  of  a  rose  on  his  return  from  St.  James,  may  he  re-enter  upon  B.  without  having 
visited  Spain,  and  without  making  the  tender,  because  no  such  conditions  as  these  are 
now  to  be  found  amonsst  the  common  forms  in  a  conveyancers  office? 

(e)  If  *^  delivered''  when  predicated  of  a  will,  means  '*  published,"  the  courts  would 
_h»ve  no  power  to  require  the  insertion  of  the  word  "  published."     If  it  does  not,  the 
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powers  has  occasioned  in  ^families,  shows  how  strongly  the  same  rmAio 
rule  was  called  for  in  regard  to  them.  The  statute  of  frauds  does  ^ 
not,  like  the  common  powers,  merely  require  an  attestation,  but  it  expressly 
requires  an  attestation  and  subscription ;  and  yet  the  subscription,  as  we 
have  seen,  need  not  contain  all  the  facts  which  the  witnesses  attest.  It  is 
nevertheless  held  that,  in  the  case  of  a  private  power,  a  subscription,  al- 
though not  required  by  the  powers,  excludes  the  proof  or  presumption  of 
the  witnesses  having  attested  any  act  which  is  not  stated  in  the  attestation. 
The  statute,  too,  in  express  words,  requires  that  the  witnesses  shall  attest 
and  subscribe  in  the  presence  of  the  testator.  It  is  however  settled  that 
the  attestation  need  not  state  that  fact.  The  judges  have  said,  tliat  the 
ivitnesses  oudit  to  set  their  names,  as  witnesses,  in  th^  presence  of  the  tes- 
tator ;  but  it  IS  not  required  b^  the  statute  that  this  should  be  taken  notice  of 
m  the  subscription  of  the  xtnll^  and,  whether  inserted  or  not,  it  must  be 
proved;  if  inserted  it  does  not  conclude,  but  it  may  be  proved  contri^; 
then  if  not  conclusive  when  inserted,  the  omission  does  not  conclude  that 
it  was  so.  If  we  compare  the  common  power,  upon  which  it  is  held  that 
the  attestation  miLst  contain  the  word  "  signed,"  with  the  words  in  the 
statute  which  have  received  a  contrary  construction,  we  shall  at  once  see 
bow  difficult  it  would  be  to  attempt  to  reconcile  the  cases.  The  words  of 
the  statute  are  "  devises  to  be  in  writing  and  signed  by  the  part)'  so  devis- 
ing the  same,  for  by  some  other  person  m  his  presence,  and  by  his  express 
direction,)  ana  shall  be  attested  and  subscribed  in  the  presence  of  the  said 
devisor  by  three  or  four  credible  witnesses."  The  words  of  a  common 
power  are  "  by  deed  or  writing  under  his  hand  and  seal,  attested  by  two 
or  more  credible  witnesses."  The  common  power  requires  much  less  thsm 
the  statute.  Let  us  suppose  that  a  power  was  given  to  be  executed  by  wiu, 
in  the  very  words  of  tne  •statute,  could  the  courts  put  a  different  f^aaa 
construction  on  those  very  words  to  that  which  they  have  already  ^ , 
received  ?  The  answer  is  obvious.(a)  Suppose  a  power  to  be  in  the  veiy 
words  of  the  statute,  but  the  word  "writing"  to  be  used,  generally,  and  not 
to  be  confined  to  a  will ;  it  is  settled  that  such  a  power  may  be  executed 
by  deed  or  will.  If  a  mil  attested  so  as  to  satisfy  the  statute  would  be  a 
good  execution  of  the  power,  could  it  be  contended  that  a  deed  executed 
under  the  same  power,  in  the  attestation  to  which  the  word  "  signed"  was 
omitted,  was  a  bad  execution  of  the  power  ?  And  if  such  powers  must  be 
held  to  be  duly  executed,  upon  what  ground  can  a  power,  to  be  executed 
by  writing  under  hand  and  seal,  and  attested  by  witnesses,  be  considered 
to  require  the  fact  of  signature  to  be  inserted  in  the  attestation  ?  It  seems 
impossible  to  reconcile  the  cases.  If  the  recent  decisions  are  to  stand,  all 
the  decisions  on  the  statute  of  frauds,  to  which  I  have  adverted,  and  which 
have  been  so  long  held  sacred,  will,  in  effect,  be  overruled.(6)  If,  however, 
the  decisions  on  the  statute  should  be  deemed  to  rule  the  case  under  con- 
sideration, not  only  would  contrary  decisions  on  the  same  words  be  avoided, 
but  the  daily  contracts  of  mankind  would  be  upheld  according  to  their  in- 
tention ;  and  the  bounty  of  testators  would  flow  in  tlie  channel  in  which  it 

presenration  of  the  peace  of  families  would  appear  to  be  rather  an  object  to  be  attained 
by  an  application  to  the  legislature,  than  a  ground  for  a  judicial  rejection  of  the  express 
and  formal  provisions  of  an  act  of  parliament. 

(a)  The  construction  may  be  the  same,  although  the  effect  may  be  totally  dijfertnt.  A 
bill  of  exchange  drawn  in  Paris  will  have  the  same  construction  as  a  bill,  in  iUdem  oer- 
M«,  drawn  tin  Condon;  but  the  drawer  of  the  latter  will  be  discharged  by  the  omission  to 
live  notice  of  dishonour;  the  drawer  of  the  former  will  remain  liable,  except  so  far  as  ha 
u  damnified  by  the  omission 

{b)  QN«r« 
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•4451  ^^  intended  to  go.(a)  In  this  case  the;  courts  •have  not  to  straggle 
J  with  the  words  in  order  to  support  the  execution  of  the  power.  But 
if  even  the  words  were  hard  to  manage,  yet  the  general  opinion  of  the  pro- 
fession under  which  men  have  so  long  been  induced  to  act,  would  seriously 
call  on  the  courts  to  strufi;gle  with  the  words  and  make  them  bend  to  that 
•4461  co'^struction  which  they  have  in  practice  so  Jonff  received.(6)  •The 
J  case  of  Wright  v.  Wakeford  gave  such  a  ^ock  to  the  security  of 
titles,  that  part  of  its  mischief  was  speedily  remedied  by  an  act  of  parlia- 
ment, 54  G.  3,  c.  168,  intituled  "An  act  to  amend  the  laws  respecting  the 
attestation  of  instruments  of  appointment  and  revocation  made  in  exercise 
of  certain  powers  in  deeds,  wills,  and  other  instruments."  That  act  pro- 
vided, (but  retrospectively  only,)  that  an  instrument  (if  duly  signed  and 
executed,  and,  in  other  respects,  duly  attested)  should  have  die  same  force 
and  effect  as  if  a  memorandum  of  attestation  of  signature  had  been  sub- 
scribed, by  the  witness  expressing  the  feet  of  sealing,  or  sealing  and  de* 
livery ;  and  it  is  not  to  be  denied  that  that  statute,  havine  corrected  one 
part  of  Wright  v.  Wakeford^  and  having  left  the  remabqer  untouched, 
affords  some  sanction  to  the  authority  of  that  case."  Sir  Edward  Sugden, 
I  humbly  think,  observes  justly  "  that  it  is  much  to  be  regretted  that  the 
measure  was  not  made  at  once  a  complete  remedy  for  the  evil  which  it  pro- 

(a)  This  observation  would  apply  to  wUlu;  as  a  testator  never  intends  that  to  descend  to 
his  heir,  which  he  attempts,  however  imperfectly,  to  devise  to  another.  But  in  the  case 
of  a  power^  the  testator,  or  settlor,  may  be  presumed  to  have  in  view  both  the  donee  and 
the  party  whom  he  authorizes  to  take  in  the  event  of  the  power  not  being  formally 
executed. 

(6)  In  September,  1833,  Sir  Edward  Sugden,  when  advising  upon  the  will  of  Mrs.  L.  H. 
Skynner,  expressed  himself  as  follows,  in  a  joint  opinion  given  by  that  learned  persoD  and 
Mr.  W.  Hayes  : — **The  state  of  the  authorities  does  not  warrant  an  opinion  that  the  will 
of  Mrs.  Skynner  was  a  valid  execution  of  the  power  of  appointment  given  to  her  by  the 
settlement;  but  there  are  strong  grounds  of  argument  in  support  of  the  sufficiency  of  the 
attestation.  We  think  that  by^tbe  word  ^  witness"  the  persons  whose  names  are  sub- 
scribed must  be  taken  to  attest  the  observance  of  the  solemnities  with  which  the  testatrix 
has,  in  the  concluding  or  witnessing  clause,  expressed  the  instrument  to  be  perfected, 
namely,  the  signing  and  the  sealing— and  that  there  is,  in  effect,  an  attestation  of  these 
facts;  and  this  opinion  has  the  sanction  of  authority.  (Sed  vide  suprk,  393,  n.)  But  the 
difhculty  remains  of  satisfying  the  requisitions  of  the  power  in  regard  to  the  attestatiop 
of  the  fact  of  publication.  This  cannot  be  done,  unless  the  operation  of  the  word  '  wit- 
ness' can  be  extended  beyond  the  concluding  or  witnessing  clause,  to  the  declaration  at 
the  close  of  the  will  itself.  Unquestionably,  a  declaration  by  the  testatrix,  in  the  lan- 
guage of  the  clause,  would  be,  for  all  purposes,  an  effectual  publication ;  and  it  has  been 
recently  decided,  that  a  power  requiring  the  witnesses  to  attest  the  prescribed  ceremonie^ 
is  satisfied  by  an  attestation  which  expresses  those  ceremonies  substantially,  though  no, 
in  accordance  either  with  the  language  of  the  power,  or  with  technical  accuracy.  In  tA 
case  alluded  to,  (probably  Moodie  v.  iceu/,  7  Taunt.  355,)  the  power  required  the  will  to  be 
duly  executed  and  published  under  the  hand  and  seal  of  the  donee,  in  the  presence  of,  and 
attested  bv,  the  witnesses,  and  the  attestation  expressed  the  will  to  be  ^  signed,  sealed,  and 
delivered/  (not  published,)  and  did  not  state  those  ceremonies  to  have  taken  place  in  the 
presence  of  the  witnesses ;  this  was  adjudged  a  good  attestation. 

"  It  is  very  probable  that  the  court,  following  up  the  principle  and  the  spirit  of  this 
determination,  which  manifests  a  disposition  to  relax  the  literal  strictness  of  previous 
decisions,  may  be  inclined  to  construe  the  declaration  which  concludes  the  will  in  con- 
nection with  the  witnessing  clause,  so  as  to  incorporate  in  that  clause  the  ceremony  of 
declaring  or  publishing  the  will,  and  thus  admit  of  the  application  of  the  word  ^witnes' 
to  all  the  ceremonies  required  by  the  power.  It  may  even  be  contended,  that  resort  to 
the  declaratory  clause  of  the  will  itself  is  unnecessary,  inasmuch  as  it  is  apparent  on  the 
face  of  the  witnessing  clause,  that  the  testatrix  signed  and  sealed  the  paper  as  her  last  will 
and  testament,  ^  in  witness  whereof  I  have  to  this  my  last  will  and  testament,  &c.,'  and 
the  witness  must  be  taken  to  attest  such  signing  and  sealing,  which  would  amount  to  a 
publication.     But  the  success  of  the  argument  in  favour  of  the  will  must  depend,  in  a 

great  degree,  upon  the  inclination  of  the  court  to  relax  the  rigour  of  the  doctrine,  and 
elp  out  the  meagreness  of  the  attestation  by  a  liberal  construction.  But  at  the  law  mm 
9iand9f  we  Unnk  that  the  appointment  tost  badly  executed^  The  words  in  italics  wer^omitted 
in  the  note  to  Doe  d.  SpUebury  v.  Burdett,  6  N.  &  M.  267,  as  the  matter  was  then,  to  a  oer. 
tain  extent,  ntbjudice. 
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fessed  to  cure.  Ereiy  sound  principle  of  legislation  required  that  the  act 
should  have  been  prospective.  The  act,  however,  was  limited*  in  its  pro- 
gress through  parUament,  to  a  retrospective  operation." 

•All  the  difficulties  would  be  obviated  by  a  decision  by  this  H9use,   rm aa^ 
^)plying  to  these  cases  the  principle  of  the  whole  current  of  author-   ^ 
ities  on  the  statute  of  frauds ;  and  now  that  this  point  is  completely  before 
your  lordships,  I  am  unwilling  to  relinquish  the  hope  that  the  case  of 
Wright  V.  Wakeford  may  be  overruled. 

Patteson,  J.  My  lords,  the  power  set  forth  on  the  special  verdict  refer- 
red to  by  your  lordships  in  these  cases,  requires  that  any  will  by  which  it  is 
to  be  exercised  shall  be  ''  signed,  sealed,  and  published,  in  the  presence  of, 
and  attested  by,  three  or  more  credible  witnesses."  The  first  question 
which  arises,  appears  to  me  to  be,  what  is  the  meaning  of  the  word  ''  at- 
tested?" Now  the  fair  meaning  of  the  previous  words  ''  in  the  presence  of 
three  or  more  credible  witnesses"  must  be,  that  three  or  more  credible  per- 
sons should  see  what  is  done ;  not  merely  that  they  should  be  present,  with- 
out having  their  attention  drawn  to  what  is  done.  Therefore  the  word 
^^  attested,^'  if  it  have  any  meaning  at  all,  must  import  something  more 
than  mereW  beine  present,  and  seeing  what  is  done.  Independently  of 
authority,  I  should  have  thou^t  that  it  meapt  this,  and  no  more,  namely, 
that  the  will  must  not  only  be  signed,  sealed,  and  published,  in  the  pres- 
ence of  witnesses,  but  that  those  witnesses  must  affix  their  names  to  it.  I 
find,  however,  that  a  sense  has  been  given  to  the  word  '^  attest,"  w^hen  found 
in  a  power,  in  a  long  series  of  decisions  from  Wright  v.  Wakeford  down- 
wards, by  a  great  number  of  eminent  judges,  according  to  all  which,  with* 
out  exception,  as  I  understand  them,  the  word  "  attest"  means  "  certify  by 
their  signature  and  by  written  expressions,  that  the  formaUties^  required  by 
the  power  have  been  complied  with,"  or  to  that  efiect.(a) 

TTie  authority  of  those  decisions  appears  to  me  to  •be  much  too  r^^^g 
strong  to  be  resisted ;  and  I  agree  that  it  would  be  very  dangerous,  ■- 
especially  in  matters  regarding  real  property,  to  unsettle  established  rules, 
on  which,  probably,  many  titles  would  depend.  Some  of  those  decisions 
are  undoubtedly  in  cases  where  the  memorandum  of  attestation  has  stated 
some  of  the  requisite  formalities,  and  omitted  others ;  and  those  cases  might 
have  been  decided  on  the  ground  that  '^  expressio  unius  est  exclusio  alte- 
rius ;"  but  I  do  not  find  that  such  ground  was  taken  in  them ;  and  in  some 
other  cases  it  could  not  have  been  taken,  because  the  memorandum  was 
general.  I  am  obliged,  therefore,  to  come  to  the  conclusion  that  if  the 
memorandum  of  attestation  is  in  this  case  to  be  considered  as  consisting  of 
the  words  "  Witness,  Charles  Ball,  Elizabeth  Ball,  Ann  Ball,"  and  no  more, 
this  will  is  not  attested  at  all  within  the  meaning  of  the  power. 

The  second  question  which  arises  is,  whether  any,  and  what  part,  of  the 
body  of  the  will  itself,  is  to  be  considered  as  forming  part  of  the  memoran- 
dum of  attestation.  I  have  ^at  difficulty  in  saying  that  any  part  of  the 
body  of  the  will  can  be  considered.  The  language  of  the  body  of  a  will 
is  that  of  the  testator,  and  not  of  the  witnesses,  who  need  not,  and  in  prac- 
tice do  not  in  genend,  see  or  read  any  part  of  the  will.  The  language  of 
a  memorandum  of  attestation,  on  the  other  hand,  is  that  of  the  witnesses; 
and  I  am  at  a  loss  to  see  how  one  can  fairly  be  taken  as  incorporated  with 
the  other.  In  Moodie  v.  Reid^  the  Court  of  Common  Pleas  seemed  to  con- 
sider that  the  concluding  part  of  a  will,  or,  at  all  events,  the  signature, 
mi^t  be  taken  as  part  of  the  memorandum  of  attestation,  (which  was,  at 

(a)  Vide  supra,  393,  n.,  infra,  430,  (<^  431,  (a). 
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here,  quite  general^  being  only  the  word  "witness;")  but  they  did  not  de^ 
termine  that  point,  for  they  held  the  will  insufficient,  because  the  publication 
was  not  attested.  So,  also,  in  Stanhope  v.  JSnr,  Sir  John  Leach,  M.  R., 
•4491  ^^^  ^^^  ^^  could  not  take  the  attestation,  which  was  merely  •by 
-■  the  words  "  in  the  presence  of"  to  extend  to  more  than  the  signing ; 
but  he  held  the  will  bad,  and  therefore  did  not  determine  the  present  point* 
Why,  it  might  extend  to  the  signing,  and  not  to  the  publication,  the  Master 
of  the  Rolls  does  not  explain,  nor  did  the  Court  of  Common  Pleas  in 
Moodie  y.Reid;  and  I  confess,  it  appears  to  me  that  such  a  distinction  is 
entirely  without  foundation,  and  was  plainly  unnecessary  to  the  decision  of 
either  of  the  cases.  So,  again,  the  same  learned  judge,  in  Buller  v.  Burt^ ' 
expressed  himself  still  more  strongly ;  but  as  he  held  the  execution  bad  in 
that  case  also,  the  present  point  was  not  determined.  I  have  not  been 
able  to  find  any  case  in  which  it  has  been  held,  affirmatively,  that  any  part 
of  the  body  of  an  instrument  can  be  imported  into  the  memorandum  of 
attestation  so  as  to  show,  and  to  make  the  witness  certify  in  writing,  what 
it  is  they  profess  to  attest. 

Neither  do  I  find  the  contrary  expressly  decided  any  where ;  and  I  do 
not  think  that  the  cases  of  Wright  v.  Wakefardy  Doe  d.  Mansfield  v.  Peach, 
Wright  V.  Barlow  J  Brougham  y.  Sandys,  Mien  v.  Bradshawe,  and  some  sim- 
ilar cases,  even  impliedly  decide  the  point ;  for  in  those  cases,  the  maxim 
expressio  unius  est  exclusio  alterius,  seems  to  me  to  apply,  and  to  prevent 
the  importing  of  the  words  of  the  party  executing  the  instrument,  mto  the 
memorandum  of  attestation,  and  adding  them  to  the  words  of  the  witnesses, 
there  used.  The  recent  case  of  Simeon  v.  Simeon,  4  Sim.  555,  and  Curteis 
V.  Kenricky  3  M.  &  W.  461,  and  similar  cases,  where  equivalent  words,  used 
in  a  roemofandum  of  attestation,  have  been  held  sufficient,  do  not  appear 
to  me  to  bear  upon  this  question.  In  ancient  times,  no  doubt,  the  clause 
of  hUs  testibus  was  part  of  the  instrument,  and  the  names  of  the  witnesses 
were  inscribed  in  it ;  and  when  the  names  of  the  witnesses  came  to  be  put 
•4501  ^*  ^^  bottom  of  the  instrument  itself,  *they  might,  for  many  pur- 
J  poses,  be  considered  as  part  of  the  instrument.  But  when  a  power 
requires  that  the  instrument  shall  be  attested,  assuming  that  the  construction 
of  that  word  which  I  have  before  stated  is  die  ri^t  one,  it  appears  to  me, 
in  the  absence  of  any  direct  authority,  that  the  instrument  itself,  and  the 
memorandum  of  attestation,  ought  to  be  considered  as  quite  distinct  from 
each  other,  and  as  being  the  acts  and  the  language  of  different  parties, — 
that  the  memorandum  of  attestation  ought  to  be  complete  in  itself,  and  that 
any  omission  or  defect  in  it  cannot  be  supplied,  or  cured,  by  reference  to 
the  instrument. 

For  these  reasons,  I  am  of  opinion  that  the  power  in  this  case  was  not 
duly  and  efiectually  executed  by  the  will. 

Parke,  B.  My  lords,  if  the  question  proposed  by  your  lordships  had 
now  arisen  for  the  first  time,  Ifeel  litde  doubt  that  I  should  have  answered 
it  by  stating  to  your  lordships  that  the  power  was  well  executed ;  and  that, 
on  the  ground  that  where  the  donor  of  a  power  requires  an  instrument  to 
be  executed  with  certain  formalities  in  the  presence  of,  and  to  be  attested 
by,  credible  witnesses,  he  does  not  require  the  witnesses  to  sign  a  memo- 
randum of  attestation  expressing  that  all  the  formalities  were  complied  with, 
but  simply  to  put  their  names  to  the  instrument  as  witnesses ;  and  if  there 
had  been  a  special  verdict  and  writ  of  error  in  the  case  of  Wright  v.  Wahe' 
ford,  and  I  had  been  called  upon  by  your  lordships  to  give  an  opinion  on 
'  the  propriety  of  that  decision  before  it  had  been  confirmed  by  others,  1 
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should,  probably,  have  given  my  bumble  advice  to  your  lordships  that  it 
ought  to  be  reversed. 

The  decision,  however,  in  Wright  v.  Wakeford  not  having  been  reversed, 
but,  on  the  contrary,  followed  in  others,  none  of  which  have  been  ques- 
tioned before  the  highest  tribunal,  and  having  been  recognised  by  an  act 
*of  parliament,  the  statute  54  G.  3,  c.  168, 1  think  myself  bound  by  rmAp^x 
the  authority  of  that  and  the  subsequent  cases ;  and  feeibg  so  bound,  ^ 
I  regret  that  I  have  to  answer  the  question  proposed  by  your  lordships  in 
the  negative. 

In  the  Exchequer  Chamber,  I  gave  my  reasons  for  the  opinion  which  I 
had  formed ;  and  as  my  judgment  is  printed  together  with  that  of  the  other 
judges  of  that  court,  (9  A.  £  £.  940,)  I  think  it  unnecessary  to  trouble  your 
lordships  with  a  repetition  of  those  reasons.  The  argument  at  your  lordships' 
bar,  has  not  induced  me  to  think  that  they  were  wrong,  or  to  qualify  or  alter 
the  judgment  I  pronounced.  That  judgment  was  founded  upon  the  sup- 
position that  the  cases  had  established  a  rule  of  construction, — ^that  if  the 
donor  of  a  power  required  an  instrument  to  be  executed  with  certain  form- 
alities in  the  presence  of,  and  attested  by,  witnesses,  he  must  be  understood 
to  mean,  not  onlv  that  the  mstrument,(a)  but  all  the  required  formalities, 
diall  be  attested  by  the  witnesses,  and  stated,  by  a  memorandum  in  writing, 
to  have  taken  place  in  their  presence ;  the  presumed  intention  being  that 
there  should  be,  on  the  face  of  the  instrument  itself,  a  memorandum  that 
all  the  conditions  necessary  to  the  due  execution  of  the  power  had  been 
complied  with.  I  have  heard  nothing  from  the  learned  counsel,  who  have* 
aigued  the  case,  nor  from  the  judges,  who  have  delivered  their  opinions,  to 
lead  me  to  doubt  that  this  rule  of  construction  had  been  established  by  the 
case  of  WrigfU  v.  Wakeford  and  the. subsequent  authorities;  and  it  is  re- 
markable that  on  this  point,  the  opinions  of  all  the  judges  in  the  courts 
below,  both  those  of  ihe  Queen's  Bench  and  Exchequer  Chamber,  agree ; 
and  I  certainly  consider  it  to  be  incontrovertibly  established. 

•The  only  question  then  appears  to  me  to  be,  whether  this  attest-   rmAM 
ation  can  b«  so  connected  with  the  statements  in  the  wiU  itself,  or  ^ 
some  of  them,  as  to  import  that  all  the  requisites  intended  by  the  donor  of 
the  power,  were  seen  by  the  witnesses ;  this  being  the  ground  upon  which 
the  Court  of  Queen's  Bench  proceeded. 

I  fully  stated,  in  my  former  judgment,  the  grounds  upon  which  I  came 
to  the  conclusion,  that  this  could  not  possibly  he  done ;  and  as  that  con- 
clusion is  altered,  I  deem  it  unnecessary  to  add  any  thing  further. 

My  opinion,  therefore,  is,  that  the  power  was  not  well  executed. 

I  am  desired  to  say  to  your  lordships,  that  my  brother  Alderson  wishes 
to  give  his  opinion  that  me  will  was  not  duly  executed.  It  is  the  opinion 
he  formerly  gave,  and  which  has  not  been  altered  by  hearing  the  arguments 
at  your  lord^ps'  bar. 

TiNDAL,  C.  J.  My  lords, — In  answer  to  the  question  proposed  by  your 
lordships  to  H.  M.  judges,  I  beg  to  state  that  the  opinion  at  which  I  have 
arrived  is,  that  the  power  given  to  the  testatrix  by  the  settlement  has  been 
duly  and  efiectually  executed  by  her  will. 

The  opinion  of  such  of  my  brethren  as  have  held  the  execution  of  this 
power  to  be  defective,  has  not  been  grounded  upon  any  apprehension  of 
danger  that  if  the  attestation  in  the  present  instance  is  allowed  to  be  good, 
the  restrictions  imposed  by  those  who  created  the  power  will  have  been 
frustrated  or  e^  -ded.    On  me  contrary,  all  admit,  what  indeed  is  expressly 

(b)  Vide  supr^  406,  n. 
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found  by  the  jury,  that  every  requisite  which  the  settlor  imposed,  except 
the  form  of  the  attestation,  has  been  duly  observed ;  the  will  having  been, 
m  fact,  signed,  sealed,  and  published,  by  the  testatrix,  in  tlie  presence  of 
three  credible  witnesses.  But  they  rest  their  opinion  upon  the  authority  of 
•45^1  ^^^^^ — ^^  which  that  of  Wright  v.  Wakeford  is  the  •earliest  and  the 
J  leading  authority, — ^that  the  memorandum  of  attestation,  in  order  to 
make  it  a  good  attestation,  within  the  words  of  the  deed  which  creates  the 
power,  must  specify  and  enumerate  the  several  particulars  which  are  re- 
quired by  such  deed ;  and  that  the  attestation  now  under  consideration,  on 
the  authority  of  that  case,  cannot  be  held  to  contain  such  enumeration. 

Most  who  have  given  their  opinion  against  the  due  execution  of  this 
power,  have  accompanied  it  ^ith  expressions  of  regret  that  they  have  been 
compelled  so  to  do  by  the  authority  of  that  which  is  called  the  leading  case ; 
and  many,  on  former  occasions  where  the  authority  of  that  case  has  been 
examined  and  discussed,  have  stated  their  wish  that  the  doctrine  derived 
fix)m  it  should  be  reconsidered  when  an  opportunity  offered  before  the 
House  of  Lords ;  from  which  I  infer  that  the  propriety  of  the  decision  in 
that  case  is  not  entirely  acquiesced  hi,  and  that,  at  all  events,  in  their  judg- 
ment, it  ought  never  to  be  held  as  an  authority  to  bind  future  cases  which 
do  not  strictly,  and  in  every  particular,  fall  within  its  terms. 

My  lords,  it  is  upon  the  precise  ^ound, — that  I  think  this  case  is  disitin- 
^ishable  from  that  of  Wright  v.  Wakeford,  and  those  which  have  followed 
it, — that  I  now  humbly  offer  my  opinion  to  your  lorddiips  in  favour  of  the 
execution  of  the  power. 

I  propose  venr  briefly  to  refer,  in  the  first  place,  to  those  decided  cases. 
In  Wright  v.  Wakeford,  the  earliest  case  on  the  subject,  the  power  required 
the  appointment  to  be  '^  by  any  writing  under  hand  and  seal  attested  by 
two  or  more  credible  witnesses."  The  memorandum  of  attestation  in  that 
case  was  "  sealed  and  delivered,"  omitting  the  word  "  signed."  The  three 
judges  who  certified  their  opinion  to  the  Court  of  Chancery,  that  the  ex- 
ecution of  the  power  was  defective,  expressly  ground  it  on  tiie  consider- 
•4541 '  ^^'^"  "  ^^  ^^  point  in  •question  is  simply  whether  the  attestation 
^  written  on  the  deed  asserts  both  the  facts,  the  signing  as  well  as  the 
sealing."  That  is,  whether  the  word  "  sealed"  necessarily  implied  that 
the  parties  who  put  their  seals  to  it,  put  also  their  hands  to  it,  or  "  signed" 
it  in  the  presence  of  the  witnesses ;  and  they  held  it  did  not,  and  that  the 
execution  was  therefore  bad,  as  the  attestation  mentioned  the  sealing  only, 
and  omitted  the  signing. 

The  three  cases  which  followed,  viz..  The  d.  Mansfield  v.  Peach,  Doe  d, 
Hotchkiss  V.  Pierce,  and  Wright  v.  Barlow,  presented  each  the  very  same 
ground  of  objection  as  to  their  respective  forms  of  attestation,  with  the  for- 
mer, namely,  that  the  power  required  two  or  more  acts  to  be  done,  and  the 
memorandum  of  attestation  mentioned  some  only,  omitting  the  rest.  None 
of  those  cases  presented  any  new  question  for  the  court,  but  they  were  de- 
cided on  the  express  ground  that  they  could  not  be  distinguished  from  it ; 
Lord  Ellenborough  observing,  in  Doe  d,  Mansfield  v.  Peach,  ^^  that  if  it 
was  thought  proper  to  agitate  the  question  further,  it  should  be  brought 
before  a  court  of  error."  And,  in  giving  the  latter  judmnent,  Lord  Ellen- 
borough  also  observed,  ^*  that  the  intention  was,  that  the  attestation  should 
be  co-extensive  with  the  things  required  to  be  done ;  and  this  makes  the 
case  directly  the  same  as  that  of  Wright  v.  Wakefordt^^ 

I  consider,  therefore,  the  rule  deducible  from  those  cases  to  be,  that 
wherever  it  does  not  appeas  by  the  attestation  itself,  either  by  express  enu- 
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meratiozi  and  specification,  or  by  necessary  intendment,  that  every  solem- 
nity prescribed  by  the  instrument  creating  the  power,  has  been  complied 
Vfithj  the  execution  of  the  power  is  bad,  and  that  the  four  cases  above  re- 
ferred to  have  also  established,  affirmatively,  that  a  memorandum  of  attest- 
ation, mentioning  the  observance  of  some,  or  one  only  of  several  solem- 
nities required  and  omitting  *the  mention  of  one  or  more,  is  not  an  r*  j ce 
attestation  within  the  meanmg  of  the  instrument  creating  the  power.    ^  • 

But  the  present  attestation  does  not,  as  it  appears  to  me,  fall  within  the 
latter  predicament ;  and  it  is  upon  this  precise  ground  that  my  opinion  is 
rested,  viz.,  that  the  attestation  of  the  will  of  L.  H.  Skynner  does  not 
express  some  only  of  the  solemnities  directed  to  be  observed  and  omit  the 
rest,  but,  by  necessary  intendment,  shows  that  all  have  been  observed.  It 
mighty  indeed,  be  aj^ed  that  it  mentions  none  expressly,  and  is  therefore 
bad  upon  that  ground;  but  it  cannot  be  held  bad  on  the  ground  upon 
which  Wright  v.  Wakeford  was  determined.  I  do  conceive,  however,  that 
the  signature  of  the  names  of  the  witnesses  immediately  underneath  the 
general  word  *^  witness"  at  the  foot  of  the  will,  constitutes  a  good  attest- 
ation, the  same  being  firee  from  the  objection  raised  by  li^iose  cases,  and 
bein^  supported  by  the  authority  of  others,  to  which  I  shall  afterwards  relW. 
For  if  that  word  is  taken,  abstractedly,  by  itself,  as  constituting  the  whole 
of  the  attestation,  I  can  see  no  objection  to  holding  that  the  three  persons 
whose  names  are  subjoined  to  it,  must  be  taken  to  oe  witnesses  to  all  that 
was  actually  done  at  the  time,  which  is  found  by  the  special  verdict  to  be, 
all  that  was  required  to  beilone.  Or,  if  the  word  "witness"  is  to  be  con- 
strued with  reference  to  the  statement  immediately  preceding  it  at  the  end 
of  the  will,  (and  one  or  other  must  be  the  sense  to  be  put  on  the  word 
**  witness,")  then  the  word  "  witness"  necessarily  implies  that  the  testatrix 
did,  in  their  presence,  declare  the  instrument  to  be  her  will,  and  that  she 
did  in  their  presence  put  her  hand  and  seal  thereto,  that  is,  in  the  language 
of  the  settlement,  that  she  "  signed,  sealed,  and  published  it"  in  the  pres- 
ence of  those  three  witnesses ;  for  I  think  it  cannot  be  contended  success- 
fully that  if  a  testatrix  declares  an  instrument,  which  she  executed  to  be 
her  will,  any  other  ^publication  beyond  such  declaration  can  pos-  r^^go 
sibly  be  required.  ^ 

To  this  construction  an  objection  was  taken,  by  the  counsel  at  your  lord- 
diips'  bar,  which  had  also  been  relied  upon  by  some  of  the  learned  judges 
who  delivered  their  opinions  before  me,  viz.,  that  it  proceeds  upon  the  sup- 
position, that  the  whole  of  the  instrument  may  legally  be  read  together  to 
explain  the  meaning  of  the  word  "witness,"  and  that  it  supposes  the  wit- 
nesses are  conusant  of  the  contents  of  the  instrument,  neither  of  which  cir- 
comstances  can  be  supposed.  But  I  cannot  feel  the  force  of  this  objection. 
There  has  been,  from  the  earliest  time  at  which  deeds  were  known,  a 
marked  and  acknowled^d  distinction  between  the  operative  part  of  the 
deed  itself,  and  the  testunonium  clause,  (as  it  is  called,)  at  the  end  of  the 
deed.  The  essential  part  of  the  deed  is  properly  that  part,  and  that  only, 
which  contains  the  grant.  The  clause  at  die  end  is  introduced,  not  as 
constituting  any  part  of  the  deed,  but  merely  to  preserve  the  evidence  of 
the  due  execution  of  it.  Admitting,  therefore,  the  deed  itself  is  matter 
which  may  be  properly  held  to  be  confined  to  the  knowledge  of  the  part- 
ies, namely,  the  grantor  and  the  grantee,(a)  the  testimonium  clause  is 

\a]  Even  in  an  ordinary  grant,  knowledge  on  the  part  of  the  grantee  appears  to  be  im 
maierialf  as  the  estate  vests  in  the  grantee  upon  the  execution  of  the  deed  or  instrument 
9f  grant,  until  disciauntf.    Vide  4  Mann,  k  Ryl.  189.  (a)^  ji  fortiori  is  the  use  executed,  and 
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expressly  introduced  into  it  for  the  use  of  the  public  and  the  witnesses  to 

tne  deed.(a) 

*4^71  ^^  ^^^  known  that  a  similar  clause  was  constantly  inserted  in 

-I  old  deeds  and  charters  at  the  close  thereof,  beginning  with  the 
words  ^'  kiis  testHmSy*^  and  thence  generally  called  ^^  the  km  testihus  clause/' 
in  which  the  names  of  the  persons  present  who  heard  the  deed  read  by  the 
clerk  were  written,  not  by  themselves,  but  by  the  clerk  who  prepared  the 
deed.  Spelman,  in  his  Glossary,  p.  228,  traces  out  the  variations  in  the 
form  of  the  clause,  at  diflerent  penods  of  our  history;  and  Madox,  in  the 
"Dissertation"  prefixed  to  his  Formulare  Anghcanum,  goes  more  fully 
into  the  matter ;  and,  in  the  work  itself,  gives  numerous  instances,  which, 
it  is  impossible  to  read,  without  being  satisfied  that  the  sense  requires  that 
the  witnesses  whose  names  are  inserted  in  the  kits  iestibus  cldMsej  must,  of 
necessity,  have  known  the  words  preceding  it,  or,  in  fact,  they  would  have 
witnessed  nothing  at  all.  Take,  for  example,  among  many,  that  numbered 
312.  "  And  that  this  my  gift,  grant  and  confirmation  may  remain  firm  for 
ever,  I  have  confirmed  this  present  charter  with  the  impression  of  my  seal» 
hUs  iestibusy*^  &.C.,  or  again.  No.  631,  "  And  for  the  greater  security  of  my 
obli^tion,  I  have  made  oalh,  and  put  my  seal  to  this  present  writing,  hUs 
iestSmSy^  &c.  Who  can  doubt,  for  a  moment,  that  these  witnesses,  either 
actually  read,  or  heard  read  over  to  them,  the  words  of  the  deed  imme- 
diately preceding  their  names,  and  that  the  introduction  of  that  preceding 
clause,  had  no  otlier  object  or  purpose ;  and  this  practice  continued  down 
to  the  reign  of  Henry  VlII.,  as  appears  on  the  authority  of  Lord  Coke, 
2  Inst.  78,  who  states  the  practice  then  began,  of  separating  the  attestation 
firom  the  deed  .itself,  and  for  the  witnesses  to  subscribe  their  own  names  to 
it,  either  at  the  bottom  of,  or  endorsed  on,  the  deed.(6) 
*46R1       ^^^  ^^^  ^^  clause,  "  in  cujus  rei  testimonium^^'*  so  long  *as  it  was 

J  found  at  the  close  of  the  deed  itself,  never  formed  part  of  the  deed 
itself,  is  evident  firom  Sheppard's  Touchstone,  p.  55,  where  he  says,  "  A 
deed  is  good,  albeit  these  words  in  the  close  thereof  '  in  cujus  rei  testtmo- 
Tiium,  sigulum  meum  apposuV  be  omitted,"  citing  the  authorities  which  show 
it  is  no  more,  in  fact,  than, — what  it  imports  to  be, — the  very  attestation 
of  the  deed  which  has  preceded  it. 

There  is,  therefore,  no  reason  why  the  word  "  witness,"  written  inmie- 
diately  after  this  testimoniunx  clause  in  the  case  now  under  consideration, 
should  not  be  considered  as  incorporated  with  it,  and  as  calling  the  atten- 
tion of  the  witnesses  to  all  that  had  preceded  in  the  testimonium  clause. 
On  the  contrary,  there  is  everj*  reason  why  it  should  have  that  eflect.  The 
bare  inspection  of  the  fac-simile,  set  out  in  the  appendix  to  the  case  of  the 
defendant  in  error,  showing  as  much ;  and  the  sense  and  context  also  prov- 
ing, that  it  must  have  been  written  for  that  very  purpose,  and  no  other. 
And  this  appears  to  me  to  be  the  answer  to  the  argument  on  the  ground  of 
the  danger  which  is  apprehended  if  the  witnesses  must  necessarily  be  sup- 
posed to  be  conusant  of  the  contents  of  the  deed ;  for  the  witnesses  are  not 
supposed  to  be  conusant  of  the  contents  of  the  deed,  but  of  the  testimo- 

the  estate  vested,  in  the  appointee,  upon  the  dut  completion  of  the  deed  or  instrument  of 
appointment,  without  any  knowledge  or  concurrence  on  bis  part. 

A  use  may  be  disclaimed  by  parol,  (3  Co.  Rep.  27,  4  Mann.  &  Ryl.  191,  n. ;)  and  thougn 
the  21  H.  8.  c.  10,  has  annexed  the  seisin  to  the  use,  that  statute  contains  nothing  which 
purports  to  affect  the  disclamability  of  the  use.  It  would  therefore  seem  that  an  «s^ 
though  executed,  may  still  he  disclaimed  by  parol,  and  that  a  disclaimer,  so  made,  will 
defeat^o^  inuto,  the  statutory  seisin. 

(a)  Vide  8upr4,  393.  n.  (6)  Vide  supr^  419,  n. 
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niujn  clause  only,  which  is  introduced  for  their  express  use,  and  for  that 
express  object  and  purpose. 

If  all  the  particulars  of  the  solemnities  required  by  the  instrument  creating 
the  power,  were  formally  enumerated  in  this  will,  just  before  the  testimonium 
clause,  and'  therein  stated  to  have  been  performed ;  and  if  the  three  wit- 
nesses had  signed  their  names  beneath  the  word  "  witness"  immediately 
subjoined  to  that  clause,  it  could  not,  I  think,  have  been  denied  that  such 
attestation  *was  sufficient,  whilst  it  is  admitted  that  if  the  very  same  r*AF.Q 
particulars  were  repealed  in  a  separate  attestation  at  a  small  distance  '■ 
below  the  will,  and  such  attestation  was  signed  by  the  very  same  witnesses, 
the  latter  attestation  would  be  complete.  This  would  be  rather  struggling 
for  a  formal,  than  a  substantial,  distmction,  and  would  be  in  direct  opposi- 
tion to  the  acknowledged  maxim  ^n  the  construction  of  all  instruments, 
namely,  ^^tUres  magis  valeat  quam  pereat,^^  (a)  And  further,  so  far  is  it 
from  being  a  rule  of  law  that  you  may  not,  in  the  attestation  to  a  deed,  look 
back  to  that  which  is  found  at  ihe  close  of  the  deed  itself,  that,  on  the  con- 
trary, in  most  of  the  cases  which  have  been  relied  on  by  the  defendant  in 
error,  express  reference  Las  been  made  to  the  close  of  the  deed  itself,  (ft) 
Thus  in  Moodie  v.  Beidy  the  power  is  directed  to  be  executed  "  by  will 
signed  and  published  in  the  presence  of  and  attested  by  two  or  mqre  cred- 
ible witnesses,"  and  there  are  found  at  the  end  of  the  will  these  wojcds, 
namely,  *^  these  my  last  bequeathes,  signed  by  me,"  and  immediately  be- 
neath the  word  "witness"  follow  the  names  of  the  two  witnesses.  Now, 
upon  this  state  of  facts  Gibbs,  C.  J.,  says,(c)  "  Here,  the  witnesses  have 
clearly  attested  the  signing.  The  question  is,  whether  they  have  attested 
the  other  formality  of  publication."  But  how  does  it  appear  that  they  have 
attested  the  signing,  except  by  looking  •back  to  that  which  is  i-^^^q 
inserted  in  the  close  of  the  will  itself,  and  importing  it  into  the  ^ 
attestation? 

Again,  in  Stanhope  v.  Kdr^  a  direct  reference  is  made  to  the  words  which 
are  inserted  in  the  will.  The  will  concludes,  "  This  is  my  last  will  and 
testament,  made  and  signed,  &c."  The  words  at  the  bottom  of  the  will 
are,  ''  in  the  presence  of;"  and  Sir  John  Leach,  V.  C,  said  he  could  not 
assume  more  from  the  attestation  thte  that  the  witnesses  saw  Mrs.  Keir  sign 
the  instrument,(t2)  and  held  the  execution  bad,  the  power  being  directed  "  to 
be  signed  and  published*^  in  the  presence  of,  and  attested  by  three  witnesses. 
But  m  that  case,  as  in  the  former,  the  court  look  back  to  the  statement  of  the 
testatrix  contained  in  the  will  itself  in  order  to  see  what  it  is  that  the  witnesses 
attest.  And,  lastly,  the  authority  of  Sir  John  Leach,  M.  R.,  in  Buller  v. 
Burty  is  express  to  the  very  point, — that  where  the  word  "  witnesses,"  with- 
out more,  is  used  in  the  attestation,  it  affirms  that  all  has  been  done  in  the 
presence  of  the  witnesses,  which  has  been  stated  in  the  body  of  the  deed. 

(a)  This  maxim  would  apply  to  the  deed  creating  the  power;  but  upon  the  execution cf 
the  power  the  question  is  simply,  which  of  the  two  estates  contemplated  by  the  donor  of 
the  power — that  of  the  appointee,  or  that  of  the  party  intended  to  be  benefited,  in  tho 
absence  of  a  strictly  formal  appointment — is  to  subsist,  and  which  is  to  perish. 

{b)  Vide  supr^  393,  n. 

(c)  It  is  not  impossible  that  this  yery  learned  judge  may  have  made  the  uncalled-for 
and  extra-judicial  concession  here  referred  to,  without  adverting  to  the  use  which  might 
afterwards  be  made  of  it.  It  may,  however,  be  observed  that  many  of  the  position* 
attributed  to  him,  could  hardly  have  proceeded,  even  in  moments  of  inadvertence,  from 
io  very  eminent  a  lawyer. 

[d)  Q.  d.y  ^^  taking  it  most  favourably  for  the  appointee,  and  atntmingfrom  the  attettation 
that  the  teititestes  mw  Mr$.  Keir  »ign  the  instrument^  he  would  not  assume  more,''  Ike.  Tho 
words  in  italics  were  properly  omitted  by  the  reporter,  as  being  implied  in  that  which  u 
stated.  « 
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It  appears,  therefore,  upon  the  authority  of  these  cases,  that  the  courts  do 
look  beyond  the  general  words  of  attestation, — whether  it  be  "  witness"  or 
"  in  the  presence  of," — to  the  concluding  clause  of  the  will  itself,  to  di^ 
cover  what  it  is  that  tfie  witnesses  do  attest ;  and  in  the  present  case,  if  such 
reference  be  made,  I  think  it  appears,  upon  the  face  of  the  will^  that  the  wit- 
nesses do  attest  the  signature,  sealing,  and  publication  of  the  will ;  which 
are  aU  the  solemnities  prescribed  by  the  settlement,  for  the  execution  of  the 
power. 

*46n       ^^'  these  reasons,  the  opinion  which  I  offer  humbly  •to  your  lord- 
-■   ships  is,  that,  under  the  particdar  circumstances  of  this  case,  the 
power  is  well  executed. 

Lord  Lyndhurst,  C.  The  question  in  this  case  is,  whether  the  wiU  of 
L.  H.  Skynner  was  a  good  execution  of  the  power  contained  in  her  mar* 
ria^e  settlement.  The  power  required  that  the  will  should  be  signed, 
sesued,  and  published,  by  her,  in  the  presence  of,  and  attested  b^,  three  or 
more  credible  witnesses.  The  will  is  set  out  in  the  special  verdict ;  and  it 
is  found  to  have  been  signed,  sealed,  and  published,  by  her,  in  the  presence 
of  the  three  witnesses  named  therein,  and  attested  by  them,  and  that  their 
attestations  are  in  manner  and  form  as  stated  in  the  said  instrument.  The 
will  concludes  thus : — ^^  I  declare  this  only  to  be  my  last  will  and  testa- 
ment. In  witness  whereof,  I  have,  to  this  my  last  will  and  testament,  con- 
tained in  one  sheet,  set  my  hand  and  seal,  the  12th  day  of  September." 
Then  follows  the  si^ature  of  the  testatrix  at  the  bottom  of  the  page  ;  and, 
at  the  top  of  the  following  page,  it  goes  on  thus:  ^^  in  the  year  of  our  Lord, 
1789."  TTie  signature  is  then  repeated ;  and  on  the  side,  in  the  usual 
place  where  witnesses  sign,  is  the  word  "  witness ;"  and  the  names  of  the 
three  witnesses  are  subscribed  thereto. 

If  this  question  were  res  integra,  entirely  new,  I  think  your  lordships 
would  have  felt  very  little  difficulty  in  deciding  it.  The  will  is  to  be  signed, 
sealed,  and  published,  in  the  presence  of,  and  attested  by,  three  credible 
witnesses.  It  was,  in  fact,  signed,  sealed,  and  published,  in  the  presence 
of  the  witnesses.  It  was  so  found  by  the  special  verdict ;  and  they  sub- 
scribed their  names  to  it,  attesting  it  as  witnesses.  I  think  if  this  had  come 
before  your  lordships  unaffected  by  previous  decisions,  you  would  have 
been  disposed  to  consider  this  a  sufficient  execution  of  the  power  ;  and  the 
more  so,  as  under  the  statue  of  frauds,  which  requires  that  all  devises  shall 
•4621  *^^  ^"  writing  and  signed  by  the  testator,  and  shall  be  attested  and 
J  subscribed  in  the  presence  of  the  devisor  by  three  or  more  credible 
witnesses, — it  has  been  held  that  an  attestation  containing  only  the  words 
**  sealed  and  delivered  by,"  &c.,  (omitting  the  word  "  signed")  is  a  suffi* 
cient  compliance  of  the  statute.(a) 

But,  it  IS  contended  that  the  question  is  controlled  by  previous  decisions ; 
and  it  becomes  necessary  therefore  to  consider  how  far  they  apply  to,  and 
govern,  this  case. 

The  first,  and  leading  authority,  and  upon  which,  in  fact,  all  the  others 
depend,  is  that  of  Wright  v.  Wakeford,  In  that  case  the  power  was  to  be 
executed  by  the  donees,  testified  by  any  writing,  under  their  hands  and 
seals,  attested  by  two  or  more  credible  witnesses.  The  attestation  con- 
tained the  words  "  sealed  and  delivered,"  and  nothing  more  ;  only  two  of 
the  requisites  were  attested,  the  signing  was  omitted.  It  was  contended 
that  the  word  "  sealed"  implied  that  the  parties  who  put  their  seals,  ilso 
put  their  hands  to  the  instrument ;  but  the  majority  of  the  judges  were  ni 

(a)  Vide  supr^  440,  [d). 
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opinion  that  it  did  not  so  imply,  according  to  the  true  interpretation  of  the 
word  "  sealed/'  The  decision  turned  therefore  entirely  upon  the  construc- 
tion of  the  clause  of  attestation ;  and,  undoubtedly,  if  two  of  the  requisites 
were  inserted,  and  the  third  omitted,  the  execution  could  not  he  correct.  The 
signature  of  the  witnesses  to  the  memorandum,  was  an  attestation  to  the 
sealing  and  delivery  only.  The  cases  of  Doe  d.  Mansfield  v.  Peachy  Wright 
V.  Barlowj  and  Doe  rf.  Hotchfdss  v.  Pierce^  were  decided  entirely  on  the 
authority  of  Wright  v.  Wakeford^  and  do  not  appear  to  me  to  carry  the  rule 
farther.  Notwithstanding  the  doubts  which  have  been  entertained  as  to  the 
propriety  of  the  decision  in  Wright  v.  Wake/ordj  •and  the  repeated  r^^go 
expressions  of  regret  by  very  learned  judges  that  that  case  had  been  so  L 
decided,  still,  as  it  has  been  so  frequently  acted  upon,  and  for  so  long  a  period, 
I  should  have  felt  it  my  duty,  if  this  case  had  not  been  distinguishable  from 
it,  to  recommend  to  your  lordships  to  adhere  to  that  decision,  and  to  pro- 
aounce  the  execution  of  the  power,  in  the  present  instance,  to  be  insufB- 
cient.(a)  Certainty  as  to  the  rules  affecting  property,  and  its  disposition, 
is  of  far  more  consequence  than  the  consideration  of  what  the  rules  should 
be ;  because  the  transactions  of  mankind  are  regulated  accordingly.  But 
the  question,  here,  is  not,  as  in  Wright  v.  Wakrford^  whether  a  memoran 
dum  of  attestation,  mentioning  some  of  the  requisites  and  omitting  others, 
is  valid,  but  whether  the  general  memorandum  is,  in  this  case,  sufficient. 
And,  first,  it  is  worthy  of  observation,  that  the  language  of  the  power,  and 
the  grammatical  construction  of  it,  are  not  the  same  in  mis  case  as  in  Wright 
v.  Wakeford»  There,  the  power  was  to  be  executed  by  any  writing  under 
the  hands  and  seals  of  the  donees,  attested,  &c.  The  writing  under  hand 
and  seal, — which  may  be  considered  as  a  description  of  the  completed  in- 
strument,— ^was  to  be  attested.  But,  in  this  case,  the  .power  is  to  be  exe- 
cuted by  a  writing  to  be  by  the  donee  signed,  sealed,  and  published,  in 
the  presence  of,  and  attested  by,  three  or  more  witnesses.  The  word 
"  attested"  in  grammatical  construction  relates  only  to  the  word  "  writing," 
not,  as  in  Wnght  v.  Wakefordy  to  the  whole  description,  viz.  "  writmg 
under  hand  and  seal."  It  would  not,  therefore,  I  think,  necessarily  follow, 
that  because  the  insertion  of  the  words  ^'  sealed  and  deUvered"  in  the  me- 
morandum of  attestation,  might  be  Considered  requisites  in  the  former  case, 
it  would  also  be  necessary  in  the  present.(i)  • 

•In  Doe  dem,  Mansfield  v.  Peachy  and  Wright  v.  Barhwy  the  r^AOA 
words  are  the  same  as  in  Wright  v.  Wakeford.  Independently,  ^ 
however,  of  this  distinction,  and  without  relying  upon  it,  there  is  no  case 
which  has  decided  that  a  general  attestation  is  not  sufficient ;  and  I  see  no 
reason  why,  if  there  be  a  general  attestation,  and  the  witnesses  prove  (c) 
that  all  was  done,  such  a  general  attestation  should  not  be  sufficient.  In 
this  case  the  attestation  follows  immediately  after  the  testimonium  clause, 
and  may,  I  think,  be  considered  as  referring  to,  and  connected  with  it.(rf) 

In  Moodie  v.  Reid,  the  testatrix  concluded  her  will  thus :  "  These  my 
last  bequeathes,  simed  by  me,  this  4  February,  1812.  Sarah  Moodie. 
Witness  B.  H.  J.  H.  Gibbs,  C.  J.,  in  that  case  said,  "  Here,  the  witnesses 
have  clearly  attested  the  signing."  But  the  attestation  was  general,  and 
they  could  have  only  been  considered  as  attesting  the  signing,  by  connect- 

(a)  Many  have  probably  acted  upon  the  deeirion  in  Wright  v.  Wakeford;  perhaps  many* 
more  upon  the  prineiple  on  which  that  decision  proceeded. 

(6)  Vide  supra,  406,  n. 

(r)  The  atte:«tation  will  thus  be  made  good  by  extrinsic  evidence,  produced  on  some 
trial,  or  upon  a  bill  to  perpetuate  testimony. 

{d)  Vide  suprk,  393,  n. 
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ing  the  attestation  with  the  words  that  immediately  preceded  it,  "  these  my 
last  bequeathes,  signed  by  me."(a) 

Again,  in  Stanhope  v.  Keiry  before  Sir  John  Leach,  V.  C,  the  will  con* 
eluded  thus :  '^  This  is  my  last  will  and  testament,  made  and  signed,  on, 
&x:.,  at,  &c."  It  was  signed  by  the  testatrix,  Eueenia  Keir.  The  attesta- 
tion was  as  follows :  "  In  the  presence  of,"  then  foDowed  the  names  of  the 
witnesses.  The  vice-chancellor  considered  this  a  sufficient  attestation  of 
the  signing ;  which  could  only  be,  by  reference  to  the  testimonium  clause. 

The  case  of  Btdler  v.  Burt  before  the  same  judge,  when  Master  of  the 
Rolls,r&)  is  to  the  like  effect. 

In  that  case  the  deed  concluded  as  follows :  ^^  Signed  and  sealed  at," 
•4651  ^'^  ^^'  ^''  "  ^y  ^'  '^^^^^^j"  {^^  signature  *of  the  grantee,)  **  wit- 
-l  ness,"  dien  followed  the  names  of  ue  witnesses.  The  Master  of 
the  Rolls  said,  that  as  the  general  word  "witnesses"  can  affirm  no  more 
dian  the  deed  states,  there  is  in  this  case  no  attestation  of  that  essential  part 
of  what  is  required  for  the  due  execution  of  the  power — ^the  delivery  of  the 
deed,  the  power  therefore  is  not  well  executed.  In  a  former  part  of  his 
judgment  he  speaks  of  the  "  body  of  the  deed,"  but  it  is  obvious,  I  think, 
that  ne  means  the  testimonium  clause.  In  using  the  terms  "  body  of  the 
deed,"  he  uses  them  as  distinguished  from  the  attestation.  In  this,  there- 
fore, as  m  the  former  case,  he  seems  to  have  considered  a  reference  to  the 
testimonium  clause  legitimate. 

In  the  present  case  the  reference  would  embrace  all  the  requisites  for  the 
due  execution  of  the  power,  and  render  it  complete.  These  considerations 
lead  me  to  the  conclusion  that  the  power  was  properly  executed ;  and  I 
recommend  your  lordships,  therefrom,  to  reverse  the  judgment  of  the  Court 
of  Exchequer  Chamber ;  tibe  effect  of  which  will  be  to  affirm  the  judraient 
of  the  Court  of  Queen's  Bench ;  and  in  following  this  recommendation, 
your  lordships  will  conform  to  the  opinion,  contained  in  the  paper  upon 
your  lordships'  table,  of  the  chief  justice  of  the  Court  of  Common  Pleas, 
and  the  majority  of  ihe  judges  who  were  consulted  by  your  lordships  upon 
this  occasion. 

LfOrd  Brougham.  My  lords,  I  entirely  agree  in  the  course  recommended 
by  my  noble  and  learned  friend.  If  this  case  had  been,  and  this  we  all  of 
us  felt,  I  am  sure,  during  the  whole  of  the  argument,  if  this  case  had  been 
in  terms  the  same  as,  and  was  not  distinguishable  by  any  material  difierence 
from,  the  case  of  Wright  v.  Wakeford^  followed  by  the  two  other  cases 
of  Doe  dem.  Mansfield  v.  Peach  and  Wright  v.  BarloWy  which  were  in 
•46n  *^^"^  ^^  ®^^™^  ^^  Wright  v.  Wakefordy  as  regarded  the  material 
^  parts  of  the  power,  and  the  facts  of  the  execution,  in  that  case  we 
should  have  been  very  reluctant  indeed  to  have  run  counter  to  that  authority, 
and  for  the  reason  assigned  by  my  noble  and  learned  friend.  I  hardly  know 
a  case  which  has  excited  at  different  times  more  remark  than  Wright  v. 
Wakeford.  It  has  been  again  and  again  questioned ;  it  has  been  again  and 
again  criticised  by  the  learned  judges.  It  cannot,  therefore,  be  said  to 
have  been,  at  any  time,  a  case  that  commanded  any  thing  like  the  entire 
concurrence  of  Westminster  Hall.  Nevertheless  for  the  reasons  assigned, 
iudiciously  and  soundly  assigned,  by  my  noble  and  learned  friend,  I  should 
have  been  the  last  to  recommend  a  departure  from  that  case  over-ruling  it, 
and  adopting  the  contrary  principle  of  decision ;  because  it  is  perfectly  true, 
as  was  stated  by  my  noble  and  learned  friend,  that  in  this,  as  in  all  other 
cases,  where  a  decision  has  been  held  to  make  the  law,  where  it  has  been 

(m)  Vide  supra,  303,  n.,  395,  420,  (6).  (6)  4  Ad.  k  E.  15,  6  N.  k  M.  2S1 


6  Manning  &  Granger.  466 

acted  apon,  as  this  has  been,  iii  other  cases,  two  of  which  particularly  have 
been  mentioned  by  my  noble  and  learned  friend,  when  it  has  been  acted 
upon  by  professional  men,  has  been  assumed  to  be  the  law  by  professional 
men  J  and  has  obtained  thejfaUh  of  parties^  and  has  regulated  the  transactions 
of  men  upon  most  material  points  affecting  their  most  important  interests, 
it  is  of  the  highest  possible  importance,  and  even  of  the  most  absolute  ne- 
cessity, that  the  courts  should  not,  without  a  veiy  strong  reason  indeed  to 
induce  them  so  to  do,  depart  from  that  rule,  it  being  of  veiy  much  more 
importance  in  nine  cases  out  of  ten,  that  the  law  which  is  to  regulate  the 
advice  of  professional  men,  and  to  govern  the  transactions  of  their  clients, 
riiould  be  known  and  fixed,  than  that  periiaps  the  best  possible  rule  of  law 
should,  in  each  case,  be  adopted. 

But,  my  lords,  here  differences  have  been  pointed  out  •by  my  r*^^ 
noble  and  learned  friend,  and  dwelt  upon  by  a  considerable  ma-  '• 
jority  of  the  judges  whose  valuable  assistance  we  had  in  disposing  of  this 
question ;  and  there  is  no  doubt,  a  perfectly  sufficient  difference  in  this 
case,  to  justify  us  in  reversing  the  decision  of  the  Exchequer  Chamber,  and 
setting  up  the  decision  of  the  court  below,  and  agreeing  therefore  with  the 
msdonty  of  the  judges. 

1  shall  not,  as  my  noble  and  learned  friend  has  entered  at  length  into  this 
case,  ^  further  into  it  than  to  say,  that  I  certainly  have  always  felt  in  this 
case,  m  the  consideration  I  have  been  able  to  bestow  upon  it,  that  there  is 
a  manifest  connection  here  between  the  attestation  itself  and  the  testimonium 
clause.  This  is  the  ground,  chiefly,  upon  which  I  have  formed  my  opinion 
upon  this  casfe ;  and  the  more  I  have  considered  it,  after  hearing  it  so  veiy 
ably  ar^ed  at  the  bar,  the  better  I  am  satisfied  with  having  come  to  that 
conclusion. 

I,  therefore,  without  troubling  your  lordships  at  greater  length,  will  merely 
state  that  I  entirely  agree  with  the  reasoning  of  my  noble  and  learned  friend, 
and  of  the  majority  of  the  learned  judges,  in  coming  to  the  conclusion  of 
a  reversal,  for  diose  reasons  which  have  led  my  noble  and  learned  friend 
to  that  result. 

Lord  Campbell.  My  lords,  it  gives  me  great  satisfaction  in  this  case,  to 
agree  in  opinion  with  the  majority  of  the  learned  judges. 

When  your  lordships  consult  the  queen's  judges,  I  do  not  at  all  consider 
that  you  are  bound  by  the  opinion  of  the  majority,  or  even  by  their  unani- 
mous opinion,  unless  you  are  perfectly  satisfied  with  the  reasons  which  they 
assign  for  the  opinion  they  give.  But  it  is  always  a  very  painful  thine  to 
differ  from  those  venerable  magistrates,  who  are  always  to  be  looked  to 
with  so  much  reverence  and  respect. 

My  lords,  in  this  case,  the  only  question  is,  whether  the  will  was  attested 
by  tliree  credible  witnesses.  It  is  •not  all  disputed, — indeed,  that  is  rt^go 
found  by  the  special  verdict, — that  it  was  signed,  sealed,  and  pub-  ^ 
lished,  m  the  presence  of  the  witnesses.  Tne  question  is,  whether  it  has 
been  attested  by  them.  The  witnesses  saw  all  these  solemnities  performed, 
and  they  signed  their  names  to  the  will  as  attesting  witnesses.  The  ques- 
tion is,  Is  not  that  will  attested  by  them  ? 

My  lords,  independently  of  authori^,  I  cannot  doubt  fliat  for  a  moment. 
The  only  objection  that  can  be  made  is  this,  that  the  will,  upon  the  face  of 
it,  does  not  contain  any  process-verbal,  or  history,  of  the  transaction.  But 
the  power  imposes  no  such  condition.  It  does  not  say — a  will  signed, 
■eaJed,  and  published  in  the  presence  of  three  witnesses,  and  attested  by 
them,  and  a  will  containing  a  history  of  the  solemnity.     There  are  no  such 
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words  in  the  power ;  and  I  know  not  how  such  a  condition  is  to  be  addeo 
to  the  power  wliich  the  donor  has  ^iven. 

Then,  my  lords,  I  ani,glad  to  think  that  there  is  no  authority  in  this  case 
to  prevent  us  from  giving  the  natural  construction  which  such  a  power 
ought  to  receive,  a  construction  in  analogy  to  the  statute  of  frauds  respect- 
ing the  execution  of  wills.(a) 

My  lords,  the  statute  of  frauds  regulates  the  execution  of  wills.  In  the 
case  of  powers,  the  testator  or  settior  is  the  donor  of  the  power ;  and  unless 
the  donee  complies  with  the  solemnities  required  by  the  donor,  the  power 
is  not  well  executed.  Now  the  statute  of  frauds,  as  your  lordships  are 
•4691  ^^^^J  ^P*^*^  ^^  Subject  is  *almost  ip^simis  verbis^  the  same  with 
■*  the  power  the  construction  of  which  we  are  now  considering ;  and 
it  has  been  determined,  over  and  over  again,  that  if  a  will  is  properly 
executed  in  the  presence  of  witnesses,  and  mey  simply  sim  the  will,  that  is 
a  due  execution  of  the  power,  and  the  will  is  good  under  the  statute  of 
frauds. 

With  regard  to  powers  contained  in  private  deeds,  we  have  Wright  v. 
Wakefordj  and  the  class  of  cases  which  have  succeeded  that  case.  Now, 
fortunately,  it  is  not  necessary  for  this  House  to  overturn  those  cases  to-day ; 
although  had  they  been  brought  by  appeal  before  this  House  in  proper  time, 
I  apprehend  that  the  pfobabuity  is  that  your  lordships  would  not  have  ap- 
proved of  them.  But  in  those  cases  there  is  not  a  mere  simple  attestation 
by  witnesses,  that  is,  the  subscription  of  their  names,  but  there  is  an  im- 
perfect history  of  the  transaction.  There  is  a  declaration  by  them  that  they 
saw  certain  solemnities  performed  which  are  required  by  the  power,  witln 
out  having  seen  all ;  and  that  maxim  of  law  has,  I  think,  been  misapplied, (6) 
that  the  expression  of  one  is  the  exclusion  of  the  other,  and,  therefore,  this 
has  been  supposed  sufficient  to  negative  the  performance  of  any  solemnity 
which  is  not  mentioned  in  the  history  of  the  transaction  of  the  wiU. 

But,  my  lords,  there  is  no  case,  I  am  happy  to  think,  in  which  there  has 
been  a  simple  signature  by  witnesses, — the  witnesses  having  seen  all  the 
solemnities  duly  performed, — which  has  been  held  not  to  be  a  due  execution 
of  a  power. 

♦4701  ^^  *^  ^^'^^  necessary,  my  lords,  I  think  that  the  testimonium  ^clause 
J  here  mi^t  be  resorted  to  both  upon  principle  an(^  upon  authority. 
I  beg  leave  humbly  to  express  my  opinion,  that  without  the  testimonium 
clause,  there  would  have  been  a  good  execution  of  the  power,  because 
here  the  will  was  signed,  sealed,  and  published  in  the  presence  of  three 
credible  witnesses  who  signed  that  will  as  the  attesting  witnesses.  I  say 
that  that  was  an  attestation,  and  that  this  is  a  good  execution  of  the  power 
without  reference  to  the  testimonium  clause. 

My  lords,  the  very  common  expression  we  have,  of  "  attesting  witnesses 

(a)  May  not  the  analogy  from  the  statute  be  pursued  further?  and  may  it  not  be  said, 
that  as,  in  conttruing^  or  rather  in  ovenuling,  that  statute,  the  judges  have  dispensed  \rith 
the  presence  of  the  devisor,  which  the  statute,  (s.  5,)  expressly  requires,  so  hero,  they  may 
dispense  with  any,  and  if  with  any,  with  every,  formality  prescribed  by  the  donor,  hold- 
ing it  sufficient  if  the  itUenHon  of  the  donee  of  the  power,  to  execute  it,  can  be  shown? 

As  to  the  difference  between  a  statutory,  and  a  private,  formality,  vide  supra,  422,  (a) . 
See  also  supra,  408,  (a)  (6),  429, (a),  440,  {d), 

(b)  This  maxim  was  not  necessary  to  the  decision  of  those  cases,  which  were  deter- 
mined in  accordance  with  the  broad  and  intelligible  principle — ihar  compliance  with  the 
terms  of  the  power  should  be  established  by  intrinsic  evidence,  impressed  on  the  instru- 
ment, and  accesible  to  every  person  who  might  have  to  deal  with  the  appointment,  and 
should  not  rest  upon  extrinsic,  perishable,  uncertain,  verbal  testimony.  The  maxim  would 
appear  to  be  useful  only  to  those  who  se^ k  to  dittinguith  between  Wright  v.  Wakeford  and 
Doe  y.  Burdett. 
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to  a  deed''  explains  this.  What  is  the  meaning  of  an  attesting  witness  to 
a  deed  ?  Why,  it  is  a  witness  who  has  seen  the  deed  executed,  and  who 
signs  it  as  a  witness.  He  is  a  good  attesting  witness,  although  there  should 
not  be,  upon  the  deed  itseU)  a  memorandum  saying  that  it  is  ^^  signed, 
sealed,  and  delivered"  in  his  pFesence.(a) 

My  lords,  the  witnesses  to  Mrs.  Skynner's  will  are  good  attesting  wit- 
nesses ;  and  I  apprehend  that,  upon  principle,  unopposed  by  authority,  this 
will  was  attested  in  the  presence  of  ^ee  credible  witnesses ;  and  that  the 
power,  therefore,  was  well  executed.  The  consequence  is,  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  will  be  reversed,  and  that  of  the 
Court  of  Queen's  Bench  ^vill  be  affirmed. 

Lord  Brougham.  There  is  no  authority,  for  saying  that  a  general  attest- 
ation of  an  instrument  in  execution  of  a  power  is  insufficient. 

Lord  Lyndhuest,  C.  The  party  who  sees  the  will  executed  is,  in  fact,  a 
witness  to  it.    If  he  subscribes  as  a  witness,  he  is  then  an  attesting  witness. 

(a)  The  terms  of  a  power  requires  an  execution  of  it  accompanied  with  the  observance 
of  certain  formalities,  and  with  an  attestation  oithat  execution.  A  deed  at  common  law 
is  weU  executed  without  any  attestation.  An  attestation  which  would  not  satisfy  the  terms 
of  a  power,  may  be  a  good  attestation  in  cases  where  no  attestation  whatever  is  required 


*IN  THE  EXCHEQUER  CHAMBER.      [•471 
(In  error  from  the  Common  Pleas.) 

ELIZABETH  DAVIES,  Plamtiff,  WILLIAM  SELBY  LOWNDES, 

Defendant,  in  Error. 

On  the  trial  of  a  writ  of  riffht,  a  decree  of  the  Court  of  Chancery,  made  in  March,  1783, 
in  a  suit  between  the  father  of  the  tenant  and  other  persons,  in  no  way  connected  with 
the  demandant,  brought  to  establish  the  will,  under  which  the  tenant's  title  arose,  and 
by  which  decree  the  court  directed  that  the  estates  were  to  be  considered  as  belonging 
to  the  tenant's  father,  the  devisee,  and  that  he  should  be  let  into  possession  and  have 
all  the  title-deeds  delivered  to  him,  was  admitted  in  evidence,  for  the  purpose  of  ex- 
plaining the  character  in  which  the  devisee  took  possession  of  the  estates.  Held^  that 
the  decree  was  properly  admitted. 

In  1768,  J.  Selby,  by  his  will,  devised  as  follows : — ^^  I  give  and  devise  to  my  right  and 
lawful  heir-at-law  (for  the  better  finding  out  of  whom  I  direct  advertisements  to  be 
published  immediately  after  my  decease,  in  some  of  the  public  papers)  all  my  manors, 
lands,  &c.  in  Z.  (Habendum,  to  my  heir-at-law,  his  heir,  executors,  administrators,  or 
assigns,  subject  to  and  chargeable  with  the  payment  of  all  debts,  and  various  legacies;) 
all  which  debts  and  legacies  I  do  direct  to  be  paid  by  the  said  heir-at-law,  his  heirs, 
executors,  or  assigns,  within  twelve  months  after  my  decease ;  but  should  no  heir-at- 
law  be  found,  I  then  do  constitute  and  appoint  W.  Lowndes,  of,  &c.  ray  lawful  heir,  on 
€!Omliiion  h*  ehangit  ki$  name  to  Selby;  and  1  give  the  estates  and  all  the  manors  before 
mentioned  to  the*  said  W.  Lowndes,  subject  to  and  chargeable  with  the  said  legacies 
and  debts.''  The  testator  died  in  1772.  In  1773,  W.  Lowndes  was  appointed  receiver 
of  the  estates,  and  in  May,  1783,  he  took  possession  under  the  decree  of  March,  17S3, 
and  thence  to  the  time  of  his  death  retained  it,  claiming  the  freehold,  and  exercising 
dominion  over  the  property  as  his  own.  In  April,  1784,  the  devisee  (W.  Lowndes) 
executed  two  deeds  in  the  name  of  Selby,  and  the  manor  courts  held  bv  him  after  that 
date  were  held  in  that  name.  Htld^  that  a  fine  levied  by  the  devisee  in  May,  1784,  with 
proclamations,  was  admissible  on  the  mise  joined  on  the  mere  right,  and  need  not  be 
pleaded  specially ;  and  that  the  devisee  had  at  the  time  of  levying  the  fine  such  an  estate 
of  freehold  as  would  give  etfect  to  the  fine. 

At  the  trial,  the  demandant  ofiered  in  evidence  a  Welsh  pedigree,  which  was  intituled 
^'The  genealogie  of  the  Llovd's  of  Cwmgloyne,  county  of  Pembroke,  showing  their 
descent  from  the  Princes  of  Wales,  together  with  some  collaterale  branches  of  the  same 
&mily ;"  and  which  was  traced  from  a  Prince  of  South  Wales,  who  died  in  1233,  to  a 
William  Lloyd  of  Treviggm,  living  io  1733     The  oedigree  stated,  in  one  of  tne  ac- 
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counts  of  one  of  the  collateral  branches,  the  marriage  ft.  the  sister  of  William  Lloyd's 
grandfather  to  a  Thomas  Selby,  from  whom  the  demandant  alleged  that  Thomas  James 
Selby,  the  testator^  was  descended;  and  it  also  stated  that  Erasmus  Lloyd  was  his 
cousin,  and  the  marriage  of  the  daughter  of  his  great-grandfather's  brother  with  a 
person  of  the  name  of  Ellis,  and.  as  evidence  of  |^th  these  facts,  was  material  to  the 
demandant's  case.  At  the  foot  of  the  pedigree  was  the  following  memorandum : — 
'^  Collected  from  parish  registers,  wills,  monumental  insc«iptious,  family  records,  and 
Atf/orsf,  this  account  is  now  presented  as  correct  and  as  confirming  the  tradition  handed 
down  from  one  generation  to  another  to  Thoms  Lloyd,  Esquire,  of  Cwm  Gloyne,  this 
4th  day  of  July,  1733,  by  his  loving  kinsman,  &c.  William  Lloyd."  The  signature  was 
proved  to  correspond  with  that  to  the  will  of  W.  Lloyd,  one  of  the  ancestors  of  the 
demandant,  named  in  the  count.  On  the  back  of  the  document  was  endorsed:  "A 
true  account  of  my  family  and  origin,  Thomas  Lloyd  Cwm  Gioyne."  This  document 
was  found  by  the  person  who  produced  it,  My  years  ago,  amongst  the  papers  of  the 
Cwm  Gloyne  family,  in  a  drawer  in  the  mansion-house  of  the  Cwm  Gloyne  estate, 
which  had  devolved  upon  him,  and  the  witness  proved  the  endorsement  to  be'  in  the 
handwriting  of  Thomas  Lloyd  of  Cwm  Gloyne. 
This  pedigree  was  offered  by  the  demandant  as  being  altogether  admissible;  but  the  court 
rejected  it.  It  was  then  successively  offered  as  evidence  of  the  pedigree  of  the  first 
collateral  branch,  as  evidence  to  prove  who  the  grandfather  of  William  Lloyd  was,  as 
evidence  to  show  who  the  father  of  William  Lloyd  was,  and  again  rejected.  It  was 
then  insisted  that  the  portion  which  stated  who  the  paternal  uncle  and  first  cousins  oi 
William  Lloyd  were,  was  admissible;  then  that  those  parts  which  showed  that  William 
Lloyd's  uncle  John  died  a  bachelor,  and  that  his  uncle  George  had  certain  children 
then  liying,  were  admissible  $  and,  lastly,  that  such  part  of  it  was  admissible  as  showed 
a  marriage  of  Henry  Lloyd's  sister  with  Ellis.  The  court  below  rejected  the  document 
altogether.  Hdd^  that  the  document  had  been  improperly  rejected,  it  being  at  all  events 
admissible  to  show  the  relationship  of  those  persons  who  were  described  by  the  framer 
of  the  pedigree  as  living,  and  who  might  be  presumed  to  be  personally  known  to  him. 

A  WRIT  of  right  close  was  brought  to  recover  certain  messuages,  lands,  &c. 
in  the  county  ot  Buckin^am.     The  writ  was  sued  out  on  the  6th  of  De- 
cember, 1832. 
•4721       *'rhe  count  was  as  follows : — 

■I  Backinghamshire,  to  wit,  Thomas  Davis  and  Elizabeth  his  wife,  by 
their  attorney,  demand  against  William  Selby  Lowndes  the  manors  of  Whad- 
don,  Nash  GifTords,  &c.  &c.,  in  the  county  of  Buckingham,  containing  five 
thousand  acres  of  arable  land,  &c.,  situate  and  being  in  the  several  panshes 
of  Whaddon,  &c  ,  in  the  county  of  Buckingham,  which  they  the  said  Thomas 
Davies  and  Elizabeth  his  wife  claim  to  be  the  right  and  inheritance  of  her 
the  said  Elizabeth,  bywrit  of  our  said  lord  the  king,  of  right.  And  where- 
upon they  say  that  Thomas  James  Selby,  deceased,  whose  heir  the  said 
•4731   *^i^*^^^  ^j  W21S  seized  of  the  tenements  aforesaid,  with  the  appur- 

^  tenances,  in  his  demesne  as  of  fee  and  right,  in  the  time  of  peace, 
in  the  time  of  Lord  George  the  Third,  late  king  of  Great  Britain,  within 
sixty  years  next  before  the  commencement  of  this  suit,  by  takii^  the  esplees 
thereof,  to  the  value,  &c.  And  the  said  .Thomas  Davies  and  Elizabeth  his 
wife  further  say  that  the  said  Thomas  James  Selby  died  so  seised  of  the 
tenements  aforesaid  with  the  appurtenances,  without  leaving  any  heir,  save 
and  except  Erasmus  Lloyd,  hereinafter  mentioned,  and  that  die  said  Thomas 
James  Selby  was  the  son  and  heir  of  James  Selby,  who  died  without  any 
other  issue  of  his  body,  and  without  having  any  heir  save  and  except  the 
said  lliomas  James  Selby ;  and  that  the  said  James  Selby  was  the  son  and 
heir  of  James  Selby,  the  grandfather  of  the  said  Thomas  James  Selby,  and 
which  last-mentioned  James  Selby  also  died  without  having  any  other  heir 
save  and  except  the  first-mentioned  James  Selby,  and  which  James  Selby 
was  the  son  and  heir  of  Thomas  Selby  by  Mary  his  wife,  theretofore  Mary 
Lloyd ;  and  which  Thomas  Selby  diedf  without  other  issue  of  his  body,  and 
without  any  other  heir  by  the  said  Mary  than  the  said  James  Selby,  secondly 
above  named.  And  the  said  Thomas  Davies  and  Elizabeth  his  wife  further 
KHy  that  the  said  Mary,  the  mother  of  the  said  James  Selby  secondly  above 
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named,  in  her  lifetime,  and  at  the  time  of  her  death,  was  the  daughter  of 
Alban  Lloyd  and  Maiy  his  wife,  and  that  James  Lloyd  was  the  son  and 
heir  of  the  said  Alban  Lloyd  by  the  said  Mary  his  wife,  and  also  the  brother 
of  the  said  Mary,  the  wife  of  the  said  Tliomas  Selby ;  and  diat  Evan  Lloyd 
was  the  son  and  heir  of  the  said  James  Lloyd,  and  that  William  Lloyd  was 
the  son  and  heir  of  the  said  Evan  Lloyd,  and  that  Erasmus  Lloyd  was  the 
son  of  Greorge  Lloyd,  who  was  the  son  of  the  said  James  Lloyd ;  and  that 
the  said  Erasmus  Lloyd  was  the  cousin  and  heir  of  the  said  William  Lloyd ; 
and  that  upon  and  at  the  time  of  the  *death  of  the  said  Thomas  ^mA^A 
James  Selby,  who  died  so  seised  without  issue  as  aforesaid,  the  right  ^ 
of  the  tenements  aforesaid,  with  the  appurtenances,  descended  from  the  said 
Thomas  James  Selby  to  the  said  Erasmus  Lloyd,  as  the  cousin  and  heir 
as  aforesaid  of  the  said  Thomas  James  Selby,  who  died  so  seised  as  afore- 
said. And  the  said  Thomas  Davies  and  Elizabeth  his  wife  further  say, 
that  from  the  said  Erasmus  Lloyd  the  right  of  the  tenements  aforesaid, 
ivith  the  appurtenances  upon  his  death,  descended  to  and  upon  John  Lloyd 
as  the  son  and  heir  of  the  said  Erasmus  Lloyd,  and  from  the  said  John 
Uoyd  the  right  of  the  said  tenements,  with  the  appurtenances  upon  his 
death  descended  to  Catherine  Frances  and  one  other,  Mary,  as  the  daugh- 
ters and  co-heirs  of  the  said  John  Lloyd,  and  from  the  said  Cathenne 
Lloyd,  who  married  Thomas  Julian,  upon  her  death  aU  her  part  of  and 
in  die  said  right  which  came  to  her  as  co-heir  as  aforesaid,  descended  to 
and  upon  the  said  Elizabeth,  who  is  wife  as  aforesaid  of  the  said  Thomas 
Davies,  as  the  daughter  and  heir  of  the  said  Catherine,  and  afterwards,  upon 
the  death  of  the  said  Frances,  all  her  part  of  and  in  the  said  right  which 
came  to  her  as  aforesaid,  descended  to  and  upon  the  last-mentioned  Maiy 
and  Elizabeth,  as  the  sister  and  niece  respectively,  and  co-heirs  of  the  said 
Frances ;  and  afterwards,  upon  the  death  of  the  said  last-mentioned  Mary, 
all  her  part  of  and  in  the  said  right  which  came  to  her  as  aforesaid,  de- 
scended to  and  upon  the  said  Elizabeth,  as  the  niece  and  heir  of  the  last- 
mentioned  Mai^,  which  Elizabeth  thereupon,  and  before  the  commence- 
ment of  this  suit^became  and  was  entitled  to  the  whole  of  the  said  tene- 
ments, with  the  appurtenances,  as  such  heir  and  cousin  of  the  said  Thomas 
Selby  as  aforesaid,  and  which  Thomas  Davies  and  Elizabeth  his  wife  now 
demand  the  same;  and  that  such  is  their  right  (a)  they  ofier,  &c. 

•Plea.  And  the  said  William  Selby  Lowndes,  by  Thomas  White,  r^^^g 
his  attorney,  comes  and  defends  the  n^t  of  the  said  Thomas  Davies  ^ 
and  Elizabeth  his  wife,(6)  and  the  seisin  of  the  said  Thomas  James  Selby, 
when,  &c.,  and  the  whole,  &c.,  or  whatsoever,  &c.,  and  chiefly  of  the  tene- 
ments aforesaid,  with  the  appurtenances  as  of  fi^e  and  rieht,  &c.  And  he 
puts  himself  upon  the  Grand  Assize  of  our  said  lord  the  king,  and  prays  a 
recognition  to  be  made  whether  he  the  said  William  Selby  Lowndes  hath 
a  greater  title  to  hold  the  tenements  aforesaid  with  the  appurtenances  to  him 
and  his  heirs,  as  he  now  holds  the  same,  or  whether  the  said  Thomas  Davies 
and  Elizabeth  his  wife,  the  now  demandants,  as  they  have  above  demanded 
die  same,  &c.  And  the  said  Thomas  Davies  and  Elizabeth  his  wife  do 
the  like. 

The  cause  was  tried  at  the  bar  of  the  Court  of  Common  Pleas,  in  Trinity 
term,  1835,  when  a  verdict  was  found  for  the  tenant.  1  New  Cases,  697, 
2  Scott,  71.  A  bill  of  exceptions  being  tendered  on  the  part  of  the  de- 
mandant to  the  ruling  of  the  court,  a  transcript  of  the  record  was  carriod  by 


[a]  Rath<*r,  ^*thnt  Bnoh  is  the  right  or  the  said  Elizabeth." 
(6)  The  defence  (or  denial)  of  the  ri^ht  foUowB  the  count.     See  preceding  note. 
TOL.  VI.  "   32 
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writ  of  error  to  the  Exchequer  Chamber;  which  court,  in  Easter  yacation 
1838,  awarded  a  venire  de  novo.  4  New  Cases,  478,  5  Scott,  835. 

Thomas  Davies  having  died  on  the  9th  of  May,  1835,  a  suggestion  of 
that  fact  was  entered  on  &e  record. 

The  cause  was  again  tried  at  the  bar  of  the  Court  of  Common  Pleas  in 
Michaelmas  vacation,  1838,  when  a  verdict  was  found  for  the  tenant.  On 
this  occasion  also,  (5  New  Cases,  161,  7  Scott,  21,)  a  bill  of  exceptions  was 
tendered  on  behaJf  of  the  demandant  to  the  ruling  of  the  court,  which,  after 
•4761  ^^^S  ^^^  ^®  •pleadings  and  the  proceedings  under  the  former  bill 
-■  of  exceptions,  the  election  of  the  Grand  Assize,  &c.  proceeded  as 
follows: — 

^^  And  upon  the  trial  of  the  last-mentioned  assize,(a)  the  counsel  for  the 
said  William  Selby  Lowndes  did  rely  upon  several  grounds  of  defence; 
one  whereof  was,  that  the  said  Elizabeth  Davies,  the  demandant,  was  not, 
nor  is,  the  heir  of  the  said  Thomas  James  Selby,  as  alleged  in  the  said 
count ;  and  another  whereof  was,  that  one  William  Selby,  whose  heir  the 
said  William  Selby  Lowndes  was,  and  is,  having  a  sufficient  estate  in  the 
said  tenements  in  that  behalf,  did  in  the  year  1783  levy  a  fiue  with  procla- 
mations, of  the  said  tenements,  by  the  operation  whereof  the  right  of  the 
said  Elizabeth  Davies,  even  if  she  had  been  the  heir  of  the  said  Thomas 
James  Selby,  was  barred. 

^^  And  upon  the  aforesaid  trial,  the  counsel  for  the  said  tenant  did  prove, 
and  show  in  evidence,  the  will  of  the  said  Thomas  James  Selby  in  the  said 
count  of  the  said  demandants  mentioned,  and  who  was  proved  to  have 
died  seised  of  the  premises  above  demanded  on  the  7th  of  December,  1772, 
and  within  sixty  years  of  the  commencement  of  the  suit  by  the  said  de- 
mandants, which  was  duly  executed  so  as  to  pass  real  estates,  and  was  in 
the  words  following : — 

^'  ^  Praised  be  the  Lord  God  for  all  his  mercies  vouchsafed  to  me  a 
miserable  sinner. — This  is  the  will  of  me  Thomas  James  Selby  of  Waven- 
don,  alias  Wandon,  in  the  county  of  Buckingham,  all  wrote  with  my  own 
hand,  this  18th  August,  1768.  In  the  first  place,  I  ordlr  and  direct  my 
body  to  be  decently  buried  without  the  least  pomp  or  show,  in  the  church- 
yard of  Wavendon  aforesaid,  hoping  for  a  forgiveness  of  my  sins  through 
•4771  ^^^^^ssioi^  of  0^^  blessed  Saviour  Jesus  Christ,  who  •suffered  K>r 
-'  us;  to  be  deposited  as  near  as  possible  to  that  part  of  the  chancel 
where  my  dear  father  and  mother  are  buried,  and  to  have  a  large  grave 
made,  and  walled,  either  with  stone  or  brick,  sufficient  to  contain  another 
coffin,  that  should  Mrs.  Vane,  otherwise  Hone,  choose  to  be  buried  there, 
there  may  be  room  for  her  coffin  likewise ;  and  this  grave  I  desire  may  be 
surrounded  by  strong  plain  iron  rails,  to  keep  the  cattle  from  trampling; 
and  I  desire  neither  stone  nor  monument,  nor  inscription  of  any  kind  to  be 
placed  on  my  grave,  only  the  earth  raised  as  is  commonly  done  for  the 
poor  people ;  and  I  desire  I  may  be  carried  either  by  my  tenants,  servants, 
or  labourers,  without  any  coach,  hearse,  or  any  other  paltry  show.  Next, 
I  give  and  devise  to  my  right  and  lawful  heir-at-law, — ^for  the  better  finding 
out  of  whom  I  direct  advertisements  to  be  published  immediately  after  my 
decease  in  some  of  the  public  papers, — all  my  manors  of  Whaddon  and 
Nash,  with  all  manors,  rights,  members,  and  appurtenances  thereto  be- 
longing; also  all  my  capitol  messuage  Imown  by  the  name  of  Whaddon 
IlaD,  &c.  &c.  in  the  county  of  Buckmg^am,  with  their  rights,  members, 
and  appurtenances ;  to  hold  the  same  to  my  heir-at-law,  his  heirs,  execu 
(a)  Q.  d.  Trial  of  the  said  tnise  by  the  iast-menttoned  assize. 
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tors,  administrators,  or  assigns,  for  ever,  subject  to,  and  chargeable  never- 
theless ydth,  the  payment  of  all  my  just  debts,  funeral  charges,  bonds, 
annuities,  and  all  legacies  hereafter  mentioned ;  that  is  to  say,  to  the  Rev. 
Mr.  Thomas  Sawell,  son  of,  &c.,  I  give  1000/.  (Then  follow  other  legacies, 
amounting  altogether  to  above  10,000/.)  All  of  which  debts,  and  all  other 
debts  by  me  owed,  together  with  all  which  legacies,  funeral  charges,  and 
appointments,  I  do  hereby  order  and  direct  to  be  paid  by  the  said  heir-at- 
law,  his  heirs,  executors,  or  assigns  within  twelve  months  after  my  decease. 
But,  should  it  so  happen  that  no  heir-at-law  is  found,  I  then  do  hereby  con- 
stitute and  appoint  William  Lowndes,  *£sq.,  of  Winslow,  in  the  ^mA^Q 
county  of  Buckingham,  and  now  major  in  the  militia,  my  lawful  heir,  ^ 
on  condition  he  changes  his  name  to  Selby ;  and  I  give  the  estates  and  all 
the  manors  before  mentioned,  together  ^th  all  rights,  hereditaments,  mem- 
bers, and  appurtenances  before  mentioned  to  the  aforesaid  William  Lowndes, 
subject  to  and  chargeable  nevertheless  with  all  the  legacies,  annuities,  debts, 
funeral  charges,  and  other  charges  before  mentioned.  Next,  I  give  and 
bequeath  all  my  tenements  or  messuages,  with  their  appurtenances  thereto 
oelonging,  situate  and  being  in  St.  Clement's  churchyard,  in  the  parish  of 
St.  Clement  Danes,  London ;  and  also  all  those  my  messuages,  farms,  lands, 
and  tenements,  tithe,  and  hereditaments  and  premises,  with  every  of  their 

3>purtenances,  situate,  Iving,  and  being  in  the  Isle  of  Ely,  in  the  county  of 
ambridge ;  and  also  all  that  my  manor  of  Hertingford  Bury,  in  the  county 
of  Hertford,  with  all  rights,  members,  manors,  and  appurtenances  thereto 
belonging,  together  with  farms,  lands,  tenements,  and  hereditaments  what- 
soever, to  the  Rev.  Mr.  John  Lord,  minister  of  Drayton,  in  the  county  of 
Buckingham,  ^nd  to  Mr.  Richard  Filkes,  the  elder,  apothecary,  at  Wobum, 
Bedfordshire,  their  heirs,  admmistrators,  and  assigns,  in  trust  that  they  the 
said  John  Lord  and  Richard  Filkes,  or  the  survivor  of  them,  their  heirs, 
executors,  administrators,  or  assi&^ns,  do  and  shall,  as  soon  as  conveniently 
may  be  after  mv  decease,  sell  ana  dispose  thereof;  that  is  to  say,  the  houses 
in  St.  Clement's  churchyard,  and  estates  in  the  Isle  of  Ely  and  Hertford- 
shire, by  public  auction,  in  die  best  manner  that  may  be,  for  the  best  price 
and  prices  that  can  be  gotten  for  the  same ;  and  the  moneys  that  shall  arise 
by  the  sale  or  sales  thereof,  after  my  said  trustees,  or  the  survivor  of  them, 
their  heirs  or  assigns,  have  paid  all  costs  and  charges  whatsoever  attending 
the  sale  thereof^  I  give  and  bequeath,  to  be  forthwith  paid  into  the  hands 
*of  the  treasurer  of  three  charities  hereinafter  mentioned,  for  the  r*A7Q 
use  and  behoof  of  the  said  charities,  share  and  share  alike ;  that  is  ^ 
to  say,  to  the  Foundling  Hospital  one  third  share,  to  the  Magdalen  Hospital 
one  third  share,  and  to  the  Asylum  in  Lambeth  parish  one  third  share. 
Next,  I  give  to  my  dear  cousm  Temperance  Bedford,  of  Husborne  Craw- 
ley, daughter  of  the  late  Aurthur  Bedford,  minister  of  Sharnbrook  afore- 
mentioned, 1000/.  over  and  above  what  is  before  recited,  this  being  part  of 
my  personal  estate,  together  with  aU  interest  that  is  or  ^all  become  due, 
and  which  1000/.  is  out  at  use  and  lent  by  me  to  Sir  Thomas  Alston,  Bart., 
of  Odel,  in  the  county  of  Bedford ;  and  I  do  also  give  and  bequeath  to 
the  said  Temperance  Bedford  the  two  pictures  of  my  mother  that  hang  up 
in  my  study,  also  the  picture  of  my  grandmother,  also  an  union  chest  now 
in  the  hands  of  Mr.  Hoare,  my  banker  in  Fleet  street,  containing  my 
mother's  jewels,  and  some  other  trifles,  and  also  my  mahogany  chest  of 
drawers  in  the  dressing-room  at  Wandon,  together  with  my  mother's  pic- 
ture, and  other  family  pictures,  together  with  dl  notes,  bon(u,  moneys,  and 
whatsoever  else  is  contained  in  the  same.    I  also  give  to  the  said  Temper 
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ai*jLe  Bedford,  her  heirs,  executors,  administrators,  and  assigns  for  evei, 
after  the  decease  of  my  dearly  beloved  Mrs.  Elizabeth  Hone,  commonlj 
called  and  known  by  die  name  of  Vane,  all  that  my  dwelling-house  at 
.  Wavendon,  together  with  all  messuages,  farms,  lands,  and  tenements,  here- 
ditaments, and  premises,  with  their  appurtenances,  in  Wavendon,  otherwise 
Wandon  aforesaid,  Apsley  Guise,  Husbome  Crawley,  Heath,  and  Reach,  in 
the  several  counties  of  Buckingham  and  Bedford.  I  do  also  give  and 
bequeath  to  the  said  Temperance  Bedford  the  perpetual  advowson  and  dis- 
posal of  the  living  or  rectory  of  Wavendon  aforesaid,  for  ever,  together  with 
•4801   ^^  tithes  of  all  sorts  thereof.   I  give  to  •Sir  W.  Stonehouse,  Bart.,  of 

-'  Oxfordshire,  my  picture  of  the  oattle  of  Boyne,  by  Wyke,  togedier 
with  the  picture  of  my  grey  mare,  and  a  picture  of  hounds,  the  fellow  to  it. 
I  give  to  Francis  Page,  Esq.,  of  Middle  Acton,  in  Oxforddiire,  my  picture 
of  the  School  of  Athens,  which  I  think  will  suit  his  large  room.  I  give  to 
the  Rev.  Mr.  Harvey,  of  Alcott,  my  gun  with  the  pistora  barrel.  I  give  to 
the  Duke  of  Grafton  the  bay  horse  my  huntsman  rides,  that  I  bought  of 
Farmer  Kelsley,  and  my  grey  mare  and  stump  gelding  to  Sir  W.  Stonehouse 
aforesaid ;  my  hounds  and  dogs  of  all  sorts  and  kinds  I  ^ve.  to  Alexander 
Small,  Esq.,  of  Clifton,  in  Buckinghamshire.  Next,  I  give  and  bequeath 
to  my  very  dearly  beloved  Mrs.  Elizabeth  Hone,  commonly  known  and 
called  by  tfie  name  of  Mrs.  Vane,  all  my  interest,  dividends,  and  produce 
that  is  now  due  or  shall  hereafter  arise  and  become  due,  from  all  my  bank 
stock  to  me  appertaining,  whether  bought  in  my  name  or  that  of  others, 
together  with  all  interest,  dividends,  and  produce  now  due,  or  hereafter  to 
arise,  from  all  my  South  Sea  stock,  South  Sea  annuities,  India  bonds  in 
Mr.  Hoare's  hands,  and  all  other  my  securities  vested  in  the  public  funds, 
to  the  said  Elizabeth  Hone,  alias  Vane,  for  the  term  of  her  natural  life,  to 
be  received  by  her  and  by  her  order,  and  for  her  use  and  behoof;  and  I  do 
likewise  give  to  my  very  dear  Elizabeth  Hone,  alias  Vane,  all  that  my 
dwelling-house  at  Wavendon  or  Wandon,  together  with  all  messua^s, 
farms,  lands  and  tenements,  and  hereditaments,  together  with  their  premises 
and  appurtenances,  situate,  lying,  and  being  in  Wavendon  or  Wandon 
aforesaid,  Apsley  Guise,  Husbome  Crawley,  Heath,  and  Reach,  in  the 
several  counties  of  Buclangham  and  Bedford,  together  with  the  use  of  all 
the  fiimiture,  plate,  and  every  the  goods,  &c.  contained  and  now  beinff  in 
the  said  dwelling-house,  for  her  use  and  her  friends  during  the  term  other 
*48l  1   ^^^^  I^^*     ^^  ^^  ^residue  and  remainder  of  my  goods  and 

-'  chattels,  together  with  the  several  sums  of  money  that  shall  be  due 
to  me  at  the  time  of  my  death  from  my  tenants  and  others,  save  and  except 
whatever  bonds  and  other  personals  are  contained  in  the  bureau  given  to 
Miss  Bedford,  I  do  hereby  give  and  bequeath  to  the  said  Mrs.  Hone,  other- 
wise Vane,  and  also  all  moneys  that  are  vested  in  my  bankers'  hands,  and 
all  moneys  whatsoever  or  wheresover,  excepting  as  before  excepted :  and  I 
do  hereby  constitute  and  appoint  her  the  aforesaid  my  dear  Mrs.  Hone, 
commonly  called  Vane,  together  with  the  Rev.  Mr.  John  Lord  and  Mr. 
Richard  Filkes  the  elder,  aforesaid,  joint  executrix  and  executors  of  this 
my  last  will  and  testament;  and  I  do  give  and  bequeath  to  the  aforesaid 
the  Rev.  Mr.  John  Lord,  minister  of  Drayton,  in  the  coun^  of  Bucking- 
ham, and  to  Mr.  Richard  Filkes  the  elder,  apothecary,  of  Wobum,  in  the 
county  of  Bedford,  to  each  of  them  1000/.  for  their  trouble  in  executing 
the  above  trusts,  and  for  their  aiding,  advising,  and  assisting  my  dear  Mrs 
Hone,  otherwise  Vane,  in  the  management  and  direction  of  her  affairs, 
which  I  trust,  for  this  consideration,  they  will  do.     And  to  this  my  last 
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vill  and  testament,  all  wrote  with  my  own  hand  on  one  lar^e  sheet  of 

Stper,  haying  as  before  declared,  do  now  declare  the  aforesaid  Elizabeth 
one,  otherwise  Vane,  the  Rev.  Mr.  John  Lord,  and  Richard  Filkes  the 
elder,  joint  executors  and  executrix  of  this  my  will  and  testament,  hereby 
revoking  all  other  wills  by  me  before  made,  and  declare  this  only  to  be  my 
last  will  and  testament.     In  witness,"  &c. 

^  "  And  the  said  counsel  for  the  said  William  Selby  Lowndes  did  then 
further  prove  and  give  in  evidence  the  bills  and  answers  filed  in  the  Court 
of  Chancery  in  two  several  causes— the  one  between  Elizabeth  Hone,  widow, 
one  of  the  executors,  and  also  a  devisee  and  residuary  le^tee,  named  in 
the  last  will  and  testament  •of  T.  J.  Selby,  Esq.,  deceased,  plain-  r^^oo 
tiff,  and  Rachael  Medcraft,  Ellen  Wells,  John  Franklyn,  and  Cath-  ■-  ^"^ 
arme  his  wife,  Henrietta  Franklyn  and  Elizabeth  Franklyn,  infants,  by  John 
Franklyn,  their  uncle  and  guardian,  Samuel  Selby  and  Oliver  Thome,  Wil- 
liam Lowndes,  Esq.,  (which  William  Lowndes  afterwards  took  the  name  of 
William  Lowndes  Selby,  and  which  William  Lowndes  Selby  was  the  said 
William  Lowndes  in  the  said  will  mentioned,  the  father  of  the  said  William 
Selby  Lowndes,  the  said  tenant,  and  whose  heir  the  said  tenant  was,)  his 
majesty's  attorney-general,  Daniel  Shipton,  and  Temperance  his  wife,  late 
the  said  Temperance  Bedford,  spinster,  Richard  Filkes,  one  of  the  execu- 
tors of  the  testator  T.  J.  Selby,  with  the  plaintiff,  the  governor  and  guardians 
of  the  hospital  for  the  maintenance  and  education  of  exposed  and  deserted 
voung;  children,  the  president,  vice-president  and  governors  of  the  Magda- 
len Hospital,  for  the  reception  of  penitent  prostitutes,  Francis  Kelly  Mack- 
well,  clerk,  the  treasurer  of  the  Asylum,  Sir  Rowland  Alston,  Bart.,  John 
Fox,  gentleman,  Margaret  Lee,  Mary  Lord,  widow,  Mary  Lord,  the  daugh- 
ter, John  Rickett,  and  Elizabeth  his  wife,  late  Elizabeth  Lord,  and  Ann 
Lord,  Thomas  Edmunds,  and  Mary  Harry,  defendants — and  the  other  of 
such  causes  between  the  said  William  Lowndes,  Esq.,  (who  afterwards  took 
the  name  of  William  Lowndes  Selby,  as  aforesaid,)  plaintiff,  the  said  Ellen 
Wells,  John  Franklyn,  and  Catharine  his  wife,  Henrietta  Franklyn  and 
Elizabeth  Franklyn,  infants,  by  their  ^ardian,  Sir  Rowland  Alston,  Bart., 
Samuel  Selby,  Oliver  Thome,  Elizabeth  King,  widow,  Elizabeth  Vane, 
otherwise  Hone,  John  Lord,  and  Richard  Filkes,  defendants ;  from  which 
bills  and  answer,  or  some  of  them,  it  appeared  that  the  said  Rachael  Med- 
craft, Ellen  Wells,  John  Franklyn,  and  Catharine  his  wife,  Henrietta  Frank- 
lyn, Elizabeth  Franklyn,  Sir  Rowland  Alston,  Bart.,  Samuel  Selby,  Oliver 
•Thome,  and  Elizabeth  King,  widow,  severally  and  respectively  r^joo 
claimed  to  be  the  heirs,  or  heir,  at  law  of  the  testator  Thomas  James  ^ 
Selby,  and,  as  such,  to  be  entitled  to  all  the  said  testator's  manors,  and  reai 
estates  so  devised  by  his  said  will  to  his  right  and  lawful  heir-at-law  as 
aforesaid. 

"  And  the  said  counsel  for  the  said  William  Selby  Lowndes  did  then 
herein  prove,  and  give  in  evidence,  a  certain  order  of  the  Court  of  Chan- 
cery in  the  cause  first  above  mentioned,  and  bearing  date  the  26th  of  July, 
1T73,  whereby  it  was  ordered  that  a  receiver  should  be  appointed  of  the 
rents  and  profits  of  the  manor  of  Whaddon,  &c.,  being  late  the  estate  of 
the  said  Thomas  James  Selby,  deceased, — and  it  was  further  ordered  by 
consent  of  the  parties  to  the  said  suit,  that  the  said  William  Lowndes  Selby, 
by  the  name  of  William  Lowndes,  (he  not  having  then,  nor  until  some 
years  afterwards,  taken  the  name  of  Selby,)  should  be  appointed  receiver 
as  aforesaid,  upon  his  entering  into  a  recognisance,  by  himself  only,  to  be 
approved  of  by  one  of  the  masters  of  the  said  court,  duly  and  annually  to 
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account  for  what  he  should  so  receive,  and  to  pay  the  same  as  the  said 
court  should  direct ;  and  the  said  master  was  to  allow  him  a  reasonable 
salary  for  his  care  and  pains  in  his  receivership :  and  the  tenants  of  the 
said  estates  were  to  attorn  and  pay  their  rents  in  arrear,  and  growing  rents 
to  such  receiver,  who  was  to  be  at  liberty  to  let  the  said  estates  w^th  the 
approbation  of  the  said  master,  as  there  should  be  occasion, — and  it  was 
ordered  that  such  receiver  should,  from  time  to  time,  pass  his  accounts  bcv 
fore  the  said  master,  and  pay  the  balance  from  time  to  time  into  the  bank, 
with  the  privity  of  the  accountant-general  x>f  the  said  court,  to  be  there 
placed  to  the  credit  of  the  said  cause,  subject  to  the  further  order  of  the 
said  court. 
*484l       *^^^  the  said  counsel  for  the  said  William  Selby  Lowndes  herein 

-■  proved  and  showed  in  evidence,  that  from  the  time  of  the  making 
of  the  last  mentioned  decree  down  to  the  time  of  making  of  the  decree 
hereinafter  mentioned,  the  said  William  Lowndes  received  the  rents  and 
profits  of  the  said  estates  and  held  the  courts  of  the  said  manor,  by  the 
name  of  William  Lowndes,  the  receiver  appointed  under  the  aforesaid  order. 
^^  And  the  said  counsel  for  the  said  William  Selby  Lowndes  did  then 
herein  oiTer  to  prove  and  give  in  evidence  a  certain  decree  of  the  said  High 
Court  of  Chancery,  made  bv  the  lord  chancellor  on  the  28th  of  March,  1783, 
in  the  aforesaid  two  several  causes,  in  which  decree — after  reciting  diat  the 
above  causes  had  been  heard  on  the  22d  and  23d  of  April,  1779,  before 
the  lord  chancellor,  and  the  scope  of  the  original  bill  in  the  first  mentioned 
cause,  and  that  bills  of  revivor  and  supplement  had  been  exhibited,  and  the 
respective  answers  of  the  defendants  diereto  and  the  order  made  upon  such 
hearing  of  the  said  causes  as  aforesaid,  the  proceedings  had  and  t^en  pur- 
suant thereto,  particularly  the  bringing  of  ejectments  oy  some  of  the  above 
claimants  and  their  fiaiilure  therein,  and  reciting  the  defaults  of  the  others 
of  the  saia  claimants  to  appear  on  the  said  hearing,  and  also  an  order  in  th* 
said  causes  on  the  same  being  heard  on  further  directions,  and  purporting 
to  bear  date  the  26th  of  February,  1781,  and  the  proceedings  had  and 
taken  pursuant  thereto — the  said  lord  chancellor  did  declare  the  will  of  the 
said  Thomas  James  Selby,  to  be  well  proved,  and  that  the  same  ought  to 
be  established  and  the  trusts  thereof  performed  and  carried  into  execution 
accordingly ;  and,  by  the  same  decree,  it  was  further  ordered  that  what  had 
been  reported  due  from  the  said  testator's  debts  and  certain  legacies  be- 
queathed by  him,  should  be  raised  by  mortgage  or  sale  of  the  testator's 
^4851   ^^^^  called  Whaddon  Chase,  *Whadaon  Park,  (which  estate  is 

^  part  of  the  lands  in  the  said  count  mentioned,)  and  other  his  lands 
subjected  to  the  payment  thereof  by  his  wiD,  or  of  a  sufficient  part  thereof, 
with  the  approbation  of  the  master,  and  as  he  should  direct,  and  all  proper 
parties  were  ordered  to  join  in  such  mor^^a^e  or  sale :  and  his  lordship  did 
declare  that  the  lease  of  the  rectory  of  Whaddon  in  the  county  of  Bucking- 
ham, and  the  lands  and  tithes  thereto  beloi^ng,  havmg  been  surrendered 
by  the  testator,  and  a  new  lease  taken  thereof  after  the  making  of  the  said 
testator's  will,  the  same  fell  into,  and  was  to  be  considered  as  part  of,  the 
residue  of  his  personal  estate :  and  by  the  consent  of  the  said  Elizabeth 
Hone,  and  the  said  William  Lowndes  Selby,  by  their  counsel,  it  was  or- 
dered that  22,658/.  18.9.  bank  annuities  standing  in  the  name  of  the  ac* 
countant-^eneral,  in  trust  in  the  said  causes  under  the  tide  of  *  Hone  v. 
MedcrafQ  and  *  Loumdes  v.  WellSy*  which  had  arisen  from  the  rents  and 
profits  of  the  manor,  park,  tithes,  and  other  estates  at  Whaddon,  and  were 
paid  into  the  bank  by  the  said  William  Lowndes  Selby,  the  receiver  of 
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diose  estates,  should  be  transferred  to  the  said  William  Lowndes  Selby, 
the  parties  having  agreed  to  settle  the  proportions  thereof  belonging  to  them 
respectively  among  themselves ;  and  his  lordship  by  the  said  decree  did 
fiirther  declare  that  the  manors  of  Whaddon  and  Nash  and  other  the  pre* 
mises  devised  by  the  said  testator's  will,  in  manner  therein  mentioned,  to 
the  said  William  Lowndes  Selby,  were  to  be  considered  as  belonging  to 
the  said  William  Lowndes  Selby :  and  it  was  further  ordered  that  the  said 
William  Lowndes  Selby  should  be  let  into  possession  thereof,  and  that  all 
the  title-deeds  and  writings  relating  to  the  said  estates  should  be  also  deliv- 
ered to  him :  and  it  was  further  ordered  that  the  like  deeds  and  writings 
of  the  said  testator's  estates  lying  in  St.  Clement's  churchyard,  in  the  county 
of  Middlesex,  and  at  Hertingfordbury,  •in  the  county  of  Hertford,  r^^og 
should  be  delivered  to  the  defendant.  Sir  Rowland  Alston,  who  had  ^ 
recovered  possession  thereof:  and  it  was  jEiirther  ordered  that  the  receiver 
^o  had  been  appointed  of  those  estates  should  be  discharged  and  pass  his 
accounts  before  the  said  master,  and  pay  the  balance  that  should  be  reported 
to  be  remaining  in  his  hands  on  account  of  the  said  estates  to  the  said  de* 
fendant  Sir  R.  Alston :  and  it  was  further  ordered  that  the  title-deeds  and 
writings  of  the  estates  purchased  by  the  testator  after  the  making  his  will^ 
should  be  delivered  to  the  defendants  Ellen  Wells  and  Henrietta  Franklyn, 
and  Elizabeth  Franklyn,  who  had  recovered  the  possession  thereof:  and  it 
was  further  ordered  by  Oie  said  decree,  that  so  much  of  the  costs  as  related 
to  the  manors  of  Whaddon  and  Nash  and  other  the  premises  devised  to  the 
defendant  Lowndes,  should  be  paid  out  of  those  estates,  and,  if  necessary, 
that  the  same  should  be  raised  by  the  sale  or  mortga^  of  those  estates,  m 
like  manner  as  the  testator's  debts  and  le^cies  had,  by  the  said  decree, 
been  before  directed  to  be  raised  as  aforesaid. 

"  Whereupon  the  counsel  for  the  said  Elizabeth  Davies  mterposed,  and 
insisted  that  the  said  evidence  of  the  said  decree  so  offered  to  be  given  by 
the  said  counsel  for  the  said  William  Selby  Lowndes,  was  not  goo.d  or  ad* 
missible  in  law. 

"  But  the  said  chief  justice  and  his  said  companions  held  and  affirmed 
that  the  said  evidence  so  offered  to  be  given,  was  ^ood  and  admissible  in 
law,  but  only  as  evidence  of  the  character  m  which  the  said  William 
Lowndes  Selby  held,  and  claimed  to  hold  the  possession  of  the  said  tene* 
ments  subsequently  to  the  date  of  the  said  decree,  and  as  evidence  upon 
the  question,  whether  the  said  William  Lowndes  Selby  had  any  estate  in 
the  said  tenements  at  the  time  of  the  levying  of  a  certain  fine  {proposed  to 
be  given  in  evidence,  and  which  was  afterwards  ^ven  •in  evidence  r^^o-y 
as  hereinafter  mentioned ;  and  thereupon  the  said  counsel  for  the  '- 
Raid  tenant  gave  in  evidence  and  proved  the  said  decree. 

''  Whereupon  the  said  counsel  for  the  demandant,  conceiving  that,  hj 
the  law  of  the  land,  the  matter  aforesaid  so  as  last  aforesaid  given  in  evi- 
dence by  the  said  counsel  for  the  said  W.  S.  Lowndes,  was  not  admissible 
in  law  for  any  purpose  whatsoever,  made  their  exceptions  to  the  said  opinions 
of  the  said  chief  justice  and  his  companions. 

"  And  the  said  counsel  for  the  said  W.  S.  Lowndes  further  proved,  that, 
on  the  30di  of  May,  1783,  the  said  sum  of  22,658/.  18^.  bank  annuities, 
mentioned  in  the  said  decree,  was  transferred  in  the  books  of  the  Bank  of 
England,  by  the  accountant-general  of  the  Court  of  Chancery  to  the  said 
W.  Lowndes  Selby,  pursuant  to  the  said  decree. 

"  And  the  said  counsel  for  the  said  W.  S.  Lowndes  further  proved,  that 
after  the  making  of  the  said  decree  on  some  day  in  April,  1783,  the  said 
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W.  Lowndes  Selbv,  (who  then  resided  at  Winslow  Hall,  about  six  or  seTen 
miles  from  Whaddon  Hall,)  came  in  a  carriage  from  Winslow  Hall,  accoin- 
panied  by  some  friends,  to  Whaddon  Hall,  to  take  formal  possession  of  the 
tenements  in  the  said  count  mentioned;  that  he  came  to  '  heir'  the  estate ; 
that  the  tenants  and  tradesmen  on  the  estate  had  a  holiday ;  and  that  thej 
went  in  procession  and  met  the  said  W.  L.  Selby  in  Whaddon  Park,  about 
a  mile  from  Whaddon  Hall,  and  then  accompanied  him  in  procession  to 
Whaddon  Hall ;  that  some  of  them  were  decorated  with  ribands,  and  they 
had  with  them  a  man  playing  on  the  violin ;  that  there  were  afterwards 
dancing,  rejoicing,  and  festivities  at  Whaddon  Hall,  and  at  the  village  of 
Nash,  (at  which  latter  place  a  may-pole  was  set  up,)  which  were  kept  up 
until  late  in  the  evening;  and  from  thenceforth  until  the  time  of  his  death, 
*4881  *^^  ^^^  ^'  ^'  ^^^^7  continued  and  was  in  full  possession  of  the 
^  premises  in  the  count  mentioned,  and  in  the  receipt  of  the  rents  and 
profits  thereof  for  his  own  use. 

^^  And  it  was  further  proved,  that  a  certain  part  of  the  premises  in  the 
count  mentioned,  was  purchased  by  James  Selby  the  grandfather  in  the 
count  mentioned,  and  that  a  certain  other  part  of  the  premises  w^as  pur- 
chased by  James  Selby  the  father  in  the  count  mentioned,  and  that  a  cer- 
tain other  part  of  the  premises  was  purchased  by  the  testator  Thomas  Jaoies 
Selby,  and  that  the  mother  of  the  said  testator  was  Mary  Alston,  and  that 
Temperance  Bedford  in  the  said  will  mentioned  as  aforesaid,  was  of  kin- 
dred with  the  said  mother  of  the  testator,  and  not  of  the  half-blood. 

"  And  it  was  proved,  that  on  the  23d  of  April,  1784,  the  said  William 
Lowndes,  by  his  then  name  of  William  Selby,  did  execute  a  certain  deed 
of  covenant  to  lead  to  the  uses  of  the  fine  hereinafter  mentioned,  by  which 
deed  it  was  declared,  that  the  fine  should  enure  to  the  use  of  the  said  Wil- 
liam Selby,  his  heirs  and  assigns  for  ever. 

"  And  the  said  counsel  for  this  William  Selby  Lowndes  then  offered  to 
prove  and  show  in  evidence  a  certain  fine  with  proclamations  levied  by  the 
said  William  Lowndes,  (who  at  and  before  that  time  had  taken  the  name 
of  Selby,)  in  Easter  term,  1784,  in  and  by  the  name  of  William  Selby,  of 
the  said  premises  above  demanded.  Whereupon  the  said  counsel  for  the 
said  Elizabeth  Davies(a)  on  her  part  interposed,  and  insisted  that  the  said 
fine  was  not  good  oi*  admissible  in  law  upon  the  issue  joined  on  the  mere 
•4891  ^^^>(*)  ^^^  ^^^  *^  ^^^  ^^^  ought  to  have  been  specially  pleaded 
^  •in  bar  to  the  said  count.  But  the  said  chief  justice  and  his  said 
companions  held  and  affirmed  that  the  said  fine  was  good  evidence  and 
admissible  in  law,  on  the  trial  of  the  said  assize  upon  the  mere  mise,(c) 
without  having  been  so  specially  pleaded ;  and  thereupon  the  counsel  for 
the  said  W.  S.  Lowndes  gave  in  evidence,  and  proved  the  said  fine  and 
the  proclamations.  Whereupon  the  said  counsel  for  the  said  Elizabeth 
Davies  made  their  exceptions  to  the  said  last-mentioned  opinion  of  the  said 
chief  Justice  and  his  companions. 

^^  And  the  said  counsel  for  the  said  Elizabeth  Davies  then  called  certain 
witnesses,  and  proved  certain  documents,  amongst  others,  a  certam  pedigree 
heremafter  set  out,(<i)  with  a  view  to  show  and  prove  that  the  said  Elizabeth 
Davies  was  the  heir  of  the  said  testator  Thomas  James  Selby,  and  de- 

(a)  The  counsel  were  of  counsel  with  both  husband  and  wife,  though  the  right  wms  in 
the  wife  only. 

(6)  Q.  d.  '*  Upon  the  mise  so  joined  on  the  mere  right.'' 

(c)  Q.  d.  "On  the  trial  of  the  mise  so  joined  on  the  mere  right." 

{d^  See  the  next  page. 
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scended  from  the  brother  of  the  mother  of  the  paternal  grandfather  of  the 
said  testator,  as  in  the  said  count  mentioned. 

"  And  among  the  last-mentioned  documents  the  said  counsel  for  the  said 
Elizabeth  Davies  did  produce,  show,  and  prove  in  evidence,  the  last  will 
of  one  William  Lloyd,  who  was  proved  and  shown  to  be  the  son  and  heir 
of  Evan  Lloyd,  which  Evan  Lloyd  was  proved  and  shown  to  be  the  son 
and  heir  of  James  Lloyd,  which  James  Lloyd  was  proved  and  shown  to  be 
the  son  and  heir  of  Alban  Lloyd,  as  in  the  said  count  of  the  said  demand- 
ant is  mentioned. 
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**  And  also  produced  fix)m  the  reristry  of  the  archdeaconiy  court  of  rmAqi 
Bedford,  and  gave  in  evidence,  the  last  will  of  one  Judith  Odell,  *- 
which  said  will  was  in  these  words : — *  In  the  name  of  God,  Amen.  I,  Judith 
Odell,  of  Salford,  in  the  county  of  Bedds,  widow,  doe  tins  iij  day  of  June, 
Anno  Dom.  1643,  make  and  ordain  this  my  last  will  and  testament  in  manner 
and  forme  following:  First,  I  commend  my  soule  into  the  hands  of  Jesus 
Christ,  my  onely  Saviour  and  Redemer,  by  whom  alone  I  hope  to  be  saved ; 
and  my  body  I  desire  mi^t  be  buried  in  the  same  grave  in  wich  my  dear 
husband  now  lieth:  and  as  for  my  temporall  estate,  I  dispose  of  it  in  the 
manner — Item,  I  give  and  bequeath  unto  my  dear  couszins,  Henry  Lloyd  of 
Soulberry,  in  the  county  of  Bucks,  clerk,  and  James  Selby  of  Monnington, 
in  the  county  of  Pembroke,  gentleman,  all  my  live  and  dead  stock,  house- 
hold furniture,  plate,  money,  and  other  effects,  the  same  to  be  divided 
between  them  in  equal  parts ;  and  as  for  my  leasehould  estate  now  in  my 
occupation,  I  give  the  same  to  my  dear  cousins  for  their  joint  lives,  and  my 
ivill  is  that  the  longest  liver  shall  take  the  whole :  Item,  I  give  and  bequeath 
unto  Maiy  Binns,  if  she  be  living  in  my  sarvice  at  the  time  of  my  deceasse, 
20f.,  to  be  paid  her  immedily :  and  I  doe  appoint  my  said  couszins  executors 
of  this  my  last  will  and  testament:  In  witnes  whereof  I  have  sett  to  it  my 
hand  and  seale  before  witnesses.' 

**  And  also  produced  firam  the  preroffative  court  of  Canterbury,  and  gave 
m  evidence,  the  last  will  of  one  Henry Xloyd,  which  said  will  was  in  mese 
words : — *  In  the  name  of  God,  Amen.  On  the  11th  day  of  April  in  the 
two  and  twentieth  year  of  his  majesty's  reign,  that  now  is.  Anno  Domini 
1646, 1,  Henry  Lloyd,  of  Soulbery,  in  the  county  of  Bucks,  clerk,  weak  of 
body,  yet  in  perfect  mind  and  memory,  (thanks  be  given  to  God,)  revoking 
all  former  wills  and  testaments,  do  make  this  my  last  will  *and  test-  r^AQo 
ament  in  manner  and  form  following;  wherein,  first,  believing  to  be  1- 
saved  by  the  only  merits  and  mercies  of  Christ  Jesus,  my  only  Saviour  and 
Redeemer,  I  return  my  soul  to  God  that  in  his  mercy  gave  it,  and  my  body 
1  bequeath  unto  the  earth,  (in  perfect  hope  of  a  glorious  resurrection,)  to  be 
decently  interred  at  the  discretion  of  my  executor:  Item,  I  give  and  bequeath 
to  my  godson  William  Hopkins  five  shillings,  and  to  my  godson,  the  son  of 
Francis  Kimms,  cleik,  five  shillings,  and  to  all  the  rest  of  my  godchildren 
twelve  pence  a  piece,  (all  the  said  several  legacies  to  be  paid  upon  demand :) 
Item,  I  give  and  bequeath  unto  the  said  Francis  Kimms,  clerk,  my  best  suit 
and  my  best  coat,  to  be  delivered  to  him  immediately  after  my  decease: 
Item,  1  give  to  the  poor  of  the  parish  of  Soulbery,  twenty  shillings,  to  be 
distributed  amongst  them  at  my  funeral  by  my  executors  with  the  advice  of 
the  churchwardens  and  overseers  of  the  poor  of  the  said  parish:  Item,  I 
eive  ten  shillings,  to  be  disposed  of  to  those  that  shall  ring  at  my  fiineral : 
Item,  whereas,  at  my  last  being  in  Wales,  I  left  some  money,  clothes,  and 
other  things  with  some  friends  there,  my  will  is  that  those  things,  whatever 
diey  are,  Siall  be  disposed  according  to  that  order  and  to  those  persons  as 
I  have  formerly  directed  by  writing  under  my  hand  and  seal,  which  said 
i^Titing  remaineth  in  the  hands  of  my  sister  Ellen  Ellis:  Item,  I  give  and 
bequeath  twenty  and  five  pairs  of  gloves,  and  as  many  mourning  ribands, 
to  be  disposed  of  to  such  of  my  friends  as  I  have  appointed :  And  all  the 
rest  of  my  goods  and  chattels,  debts,  and  credits,  Cmy  debts,  these  legacies, 
and  my  funeral  expenses  being  first  paid  and  satisfied,^  I  ^ve  and  bequeath 
unto  William  Hopkins  of  Soulbery  aforesaid,  towaras  his  satisfaction  for 
the  great  pains  and  care  he  and  his  wife  have  taken  with  me  in  my  r*^QQ 
sickness :  *and  I  do  make  the  said  WiUiam  Hopkins  my  sole  executor  ^ 
of  this  my  last  will  and  testament' 
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"  And,  in  order  to  show  that  the  said  Elizabeth  was  so  heir  of  the  testator 
Tliomas  James  Selby,  and  so  descended  as  last  aforesaid,  a  witness  was  called 
named  Morrice  Williams,  who  produced  a  certain  document  as  follows : — 
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•4Q81  **^^  upon  which  document  was  the  foDowing  enHorsement : — *  A 
J  true  account  of  mjr  family  and  origin.  Thomas  Lloyd,  Cwmgloyne.' 
Ind  the  said  Monice  Williams  did  further  depose  and  prove  that  he  was 
related  in  blood  and  kin  to  the  family  of  the  Lloyds  of  Cwmgloyne,  and 
that  the  Lloyds  of  Cwmgloyne  were  connected  in  blood  with  the  Lloyds  of 
Trevi^gin,  being  the  family  of  die  Lloyds  mentioned  in  the  count  o^  *be 
said  demandant ;  and  that,  fifty  years  ago,  a  certain  estate  called  the  Cwm- 
doyne  estate  came  to  him  the  said  Morrice  Williams  by  devise  from  his 
kinsman  one  lliomas  Lloyd  of  Cwmgloyne,  the  proprietor  thereof,  being  of 
the  said  family  of  the  Lloyds  of  Cwmdoyne ;  and  that  together  with  the  said 
estate  he  the  said  Morrice  Williams  then  came  into  possession  of  the  family 
pictures  and  papers ;  and  that,  nearly  fifty  years  a^go,  and  after  the  death  oi 
the  said  Thomas  Lloyd,  he  the  said  Morrice  Williams  found  the  said  docL 
ment  among  the  said  papers  in  a  drawer  in  the  mansion-house  of  Cwm 

floyne,  with  other  papers  relatme  to  the  said  family  of  the  Lloyds.  And 
e  the  said  Morrice  Williams  did  further  depose  and  prove  that  he 
was  well  acquainted  with  the  hand- writing  of  the  said  Thomas  Lloyd,  hav- 
ing often  seen  him  write ;  and  that  part  of  the  endorsement  upon  the  said 
document,  to  wit,  the  words,  ^  A  true  account  of  my  family  and  origin, 
Thomas  Lloyd,  Cwmglovne,'  was  in  the  hand-writing  of  the  said  Thomas 
Lloyd ;  and  that  the  said  endorsement  was  written  on  the  said  document 
when  he  so  found  the  same  as  aforesaid. 

^'  And  the  said  counsel  for  the  said  Elizabeth  Davies  did  then  call  an- 
other witness  named  William  Courthope,  who,  bein^  duly  sworn,  did  depose 
and  prove  that  he  had  been  accustomed  to  examine  ancient  writings  and 
documents  for  many  vears,  and  that  he  believed  the  writing  of  the  signa- 
ture of  William  Lloyd  to  the  said  will  so  produced  and  proved  as  aforesaid, 
*4991  ^^  ^^^  ^  *been  written  by  the  same  person  who  had  written  the 
J  signature  William  Lloyd  to  the  bottom  of  the  said  document  so  pro- 
duced by  the  said  Morrice  Williams  as  aforesaid :  Whereupon  the  counsel 
for  the  said  Elizabeth  Davies  did  then  propose  and  offer  to  put  in  evidence 
the  8sid  document. 

"  Whereupon  the  said  counsel  for  the  said  William  Selby  Lowndes,  in- 
terposed, and  insisted  that  the  said  last-mentioned  evidence  so  offered  to 
be  given  was  not  good  or  admissible  in  law : 

^^  And  the  said  chief  justice  and  his  companions  thereupon  held,  and 
affirmed  to  the  said  grand  assize,  that  the  said  document  was  not  admissible 
in  evidence. 

"  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  tendered  and. 
insisted  that,  if  the  said  document  was  not  admissible  in  all  its  parts,  yet, 
at  all  events,  that  portion  of  the  said  document  which  began  with  and  fol- 
lowed the  statement  of  the '  Colaterale  Section  1,'  was  admissible  in  evidence, 
and  ou^ht  to  be  read,  for  the  purpose  of  showing;  so  much  of  the  pedigree 
that  followed.  But  the  said  counsel  for  the  said  William  Selby  Lowndes 
objected  and  insisted  that  the  said  portion  of  the  said  document  was  not 
by  law  receivable  in  evidence.  Whereupon  the  said  chief  justice  and  his 
companions  held,  and  aftirmed  to  the  said  ^rand  assize,  that  me  said  portion 
of  the  said  document  was  not  admissible  m  evidence  for  the  purpose  last 
aforesaid.  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  then 
tendered  and  insisted  that  at  least  that  portion  of  the  said  document  which 
stated  James  Lloyd  to  be  the  grandfather  of  the  said  William  Lloyd,  was 
admissible  in  evidence,  and  ought  to  be  read,  for  that  purpose.  But  the 
•aid  counsel  for  the  said  William  Selby  Lowndes  objeot-»r^  and  insisted 
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that  the  said  last«mentioned  portion  of  the  said  document  was  not  by  law 
receivable  in  evidence:  whereupon  the  said  chief  justice  and  his  companions 
held,  and  affirmed  *to  the  said  grand  assize,  that  the  said  last-   r«e/w\ 
mentioned  portion  of  the  said  document  was  not  admissible  in  evi-    ^ 
dence  for  the  purpose  last  aforesaid. 

*<  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  then  tendered 
and  insisted  that  at  least  that  portion  of  the  said  document  which  showed 
who  was  the  father  of  the  said  William  Lloyd  was  admissible  in  evidence  and 
ou^t  to  be  read  for  that  purpose.  But  the  said  counsel  for  the  said 
William  Selby  Lowndes  insisted  that  the  said  last-mentioned  part  of  the 
said  document  was  not  by  law  receivable  in  evidence :  and  thereupon  the 
said  counsel  for  the  said  William  Selby  Lowndes,  in  answer  to  a  question 
from  the  said  chief  justice,  said  that  he  admitted  that  the  said  William 
Uoyd  was  the  son  and  heir  of  Evan  Lloyd,  as  in  the  said  demandant's 
count  mentioned ;  but  that,  thou^  he  admitted  the  fact,  he  objected  to  the 
evidence  and  the  whole  of  the  document  in  question.  Whereupon  the  said 
chief  justice  and  his  companions  held,  and  affirmed  to  the  said  grand  assize, 
that  the  said  last-mentioned  portion  of  the  said  document  was  not  admi»- 
sible  in  evidence  for  the  purpose  last  aforesaid. 

^'  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  then  tendered 
and  insisted  that  at  least  that  portion  of  the  said  document  which  showed 
who  were  the  paternal  uncles  of  the  said  William  Lloyd,  and  their  order  in 
seniority!  ^^^  ^^  ^^  portion  of  the  said  document  which  showed  who 
were  the  first  cousins  of  the  said  William  Lloyd,  were,  and  each  of  them 
was,  admissible  in  evidence,  and  ought  to  be  read  for  those  purposes 
req)ectively.  But  the  said  counsel  for  the  said  William  Selby  Lowndes 
objected  and  insisted  that  the  said  last-mentioned  portions  of  the  said 
document  were  not,  nor  was  either  of  them,  by  law  receivable  in  evidence. 
Whereupon  the  said  chief  justice  and  his  companions  held,  and  affirmed  to 
the  grand  assize,  that  the  said  last-mentioned  portions  of  the  said  document 
were  not,  nor  *was  either  of  them,  admissible  in  evidence  for  the  r*gQi 
purposes  last  aforesaid  respectively.  ^ 

Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  then  tendered 
and  insisted  that  that  portion  of  the  said  document  which  showed  that  the 
said  William  Lloyd's  paternal  uncle  John  died  a  bachelor,  and  also  that 
the  portion  of  the  said  document  which  showed  who  were  die  children  of 
the  said  William  Lloyd's  third  uncle,  Greoree,  were,  and  each  of  them,  was 
admissible  in  evidence,  and  ou^ht  to  be  read  for  those  purposes  respectively. 
But  the  said  counsel  for  the  said  William  Selby  Lowndes  objected  and  in- 
sisted that  the  said  last-mentioned  portions  of  die  said  document  were  not, 
nor  was  either  of  them,  by  law  receivable  in  evidence.  Whereupon  the 
said  chief  justice  and  his  companions  held,  and  affirmed  to  the  said  grand 
assize,  that  the  said  last-mentioned  portions  of  the  said  document  were 
not,  nor  was  either  of  them,  admissible  in  evidence  for  the  purpose  last 
aforesaid. 

"  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  then  tendered 
and  insisted  that  so  much  of  the  said  document  as  showed  that  Henry  Lloyd, 
clerk,  therein  mentioned,  had  a  sister  Ellen  Lloyd,  who  married  Marmaduke 
Ellis,  was  admissible  in  evidence,  and  ought  to  be  read,  for  the  purpose  of 
connecting  the  said  portion  of  the  said  document  with  the  statements  in  the 
said  wiUs  of  Judith  Odell  and  Heniy  Lloyd,  theretofore  proved  and  put  in 
evidence  as  aforesaid,  and  thereby  icfentifying  the  family  of  the  said  testator, 
Henry  Lloyd,  with  the  family  of  the  ancestors  of  the  said  Elizabeth  Davies. 
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But  the  counsel  for  the  said  William  Selby  Lowndes  objected  and  insisted 
that  the  said  last-mentioned  portion  of  the  said  document  was  not  by  law 
receivable  in  evidence,  and  that  no  part  of  the  said  document  ought  to  be 
received  or  receivable  in  evidence.  Whereupon  the  said  chief  justice  and 
*5021  ^^^  companions  *held,  and  affirmed  to  the  grand  assize,  that  the  said 
-I  last-mentioned  portion  of  the  said  document  was  not  admissible  in 
evidence  for  the  purpose  last  aforesaid ;  and  further  held,  and  affirmed  to 
the  grand  assize,  that  no  part  or  portion  of  the  said  document  could  by  law 
be  admitted  or  received  m  evidence  upon  the  trial  of  the  last-mentioned 
recognition,  [sicy'\  and  refused  to  allow  the  same,  or  any  part  or  portion 
thereof  whatever,  to  be  proved  or  shown  or  received  or  read  in  evidence. 

"  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  made  their 
exceptions  to  this  opinion,  and  to  the  said  several  holdings,  affirmances, 
and  decisions  of  the  said  chief  justice  and  his  companions  in  respect  of  the 
said  document  and  the  inadmissibility  as  evidence  of  it  and  die  several 
portions  of  it  respectively  as  aforesaid  on  the  occasion  aforesaid. 

^'  And  the  said  counsel  for  the  said  William  Selby  Lowndes  did  on 
the  said  trial  insist  before  the  said  chief  justice  and. his  companions  that 
the  said  fine  so  levied  was  a  bar  to  the  claim  of  the  said  demandant. 
But  to  this  the  counsel  for  the  said  Elizabeth  Davies  did  insist  in  answer 
before  the  said  chief  justice  and  his  companions,  that  the  said  fine  so  levied 
by  the  said  WiUiam  Lowndes  was  of  no  effect,  because  at  the  time  of 
levying  thereof  the  said  William  Lowndes  had  no  sufficient  estate  in  the 
premises  in  respect  of  which  the  said  fine  was  levied.  But  the  said  chief 
justice  did  thereupon  declare  to  the  said  grand  assize,  the  opinion  of  him- 
self and  his  said  companions,  that,  if  they  the  said  grand  assize  were  satis- 
fied, that,  at  the  time  the  said  fine  was  levied,  the  said  William  Lowndes 
was  in  possession  of  the  estate,  having^  entered  upon  it  and  claimed  the 
dominion  of  it,  and  exercising  the  rieht  to  it  as  his  own,  he  had  such  an 
estate  as  would  make  the  fine  levied  by  him  a  fine  available  at  law;  and, 
in  that  case,  that  the  said  fine  was  a  valid  answer  to  the  demandant's  claim ; 
*50^1  ^^^  ^^^  ^^^  recognition  \sic\  in  such  case  ought  to  be  *for  the 
-I  tenant,  whatever  their  opinion  might  be  as  to  the  demandant's  ped- 
igree ;  and  with  that  declaration  and  direction  did  leave  the  question  of 
recognition  [sk"]  to  the  said  grand  assize. 

^^  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies,  upon  the 
said  chief  justice  declaring  the  said  last-mentioned  opinion  of  himself  and 
his  companions  to  the  said  ^nd  assize,  did  then  and  there,  before  the  find- 
ing of  the  verdict  of  the  said  ^rand  assize,  on  behalf  of  the  said  Elizabeth 
Davies,  except  to  the  aforesaid  opinion  of  the  said  chief  justice  and  his 
companions ;  and  did  insist,  among  other  things,  that,  as  the  said  William 
Lowndes  claimed  through  the  will  of  the  said  testator,  his  possession  of  the 
said  premises  in  the  said  count  mentioned,  could  not  be  a  disseisin  of,  or 
adverse  to  the  claim  of,  any  person  claiming  throu^  the  said  testator,  or 
claiming  under  his  said  wUl ;  and  that  the  possession  of  the  said  William 
Lowndes  must  be  referred  to  the  terms  of  the  said  will. 

^^And,  inasmuch  as  the  said  several  exceptions  and  matters  do  not 
appear  by  the  record  of  the  verdict  of  the  said  grand  assize,  the  said  counsel 
for  the  said  Elizabeth  Davies  did,  before  the  finding  of  the  said  verdict, 
propose  their  said  several  exceptions  to  the  said  several  opinions  of  the  said 
chief  justice  and  his  said  companions,  and  requested  them  to  put  their  seals 
to  this  bill  of  exceptions,  containing  the  said  several  matters  respecting  the 
trial  of  the  said  last-mentioned  assize  \ric\  as  aforesaid,  according  to  the 
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form  of  the  statute  in  such  case  made  and  provided :  and  thereupon  the 
said  chief  justice  and  his  said  companions,  at  the  request  of  the  said  counsel 
for  the  said  Elizabeth  Davies,  did  put  their  seals  to  this  bill  of  exceptions, 
Dursuant  to  the  said  statute,  this  28th  of  November,  1838. 

"  N.  C.  TiNDAL. 
"J.  B.  BOSANQUET. 

"  Thomas  Coltman." 
•The  assignment  of  errors  was  as  follows : — "  Afterwards,  &c.  fiic,  r  •k^qa 
comes  the  said  Elizabeth  Davies,  by  D.  Davis,  her  attorney,  and  says,  ^ 
that,  in  the  record  and  proceedings  thereof,  and  also  in  the  matters  recited  and 
mentioned  in  the  said  last-mentioned  bill  of  exceptions,  and  also  in  the  giving 
of  the  judgment  last  aforesaid,  there  is  manifest  error,  in  this — that  the  said 
chief  justice  and  his  said  companions  held  and  affirmed  on  the  trial  of  the 
said  assize,  [nc,]  as  in  the  last-mentioned  bill  of  exceptions  is  recited  and 
mentioned,  that  the  said  evidence  of  the  said  decree  so  offered  to  be  p^iven 
by  the  said  counsel  for  the  said  William  Selby  Lowndes  as  in  the  said  last- 
mentioned  bill  of  exceptions  is  mentioned,  was  good  and  admissible  in 
law,  and  allowed  the  said  decree  to  be  given  in  evidence  and  proved  by 
the  said  counsel  for  the  said  William  Selby  Lowndes:  whereas,  by  the  la^ 
of  the  land,  the  said  decree  ou^t  not  to  have  been  given  in  evidence  or 
proved,  but  was  wholly  inadmissible  in  evidence  on  the  said  trial  of  the 
said  assize,  [nc.]  And  also  that  there  is  error  in  this — that  the  said  chief 
justice  and  his  said  companions  held  and  affirmed  on  the  said  trial  of  the 
said  assize,  [sky]  as  in  the  said  last-mentioned  bill  of  exceptions  is  recited 
and  mentioned,  that  the  said  fine  was  good  evidence  and  admissible  in  lav/ 
on  {he  trial  of  the  said  assize  [sic]  upon  the  mere  mise,  although  the  said 
fine  was  not  specially  pleaded  m  bar  to  the  said  count,  and  allowed  the  said 
fine  to  be  given  in  evidence  and  proved  by  the  said  counsel  for  the  said 
William  l^lby  Lowndes:  whereas  b^  the  law  of  the  land  the  said  fine 
ought  not  to  have  been  so  given  in  evidence  or  proved  upon  the  mere  mise 
wiSiout  being  specially  pleaded,  but  was  wholly  inadmissible  in  evidence 
on  the  said  tnal  of  the  said  assize.  And  also  there  is  error  in  this — that 
the  said  chief  justice  and  his  companions  held  and  affirmed,  on  the  said 
trial  of  the  said  assize,  [siCy]  as  in  the  last-mentioned  bill  of  exceptions  is 
recited  and  mentioned*;  that  •the  said  document  produced  by  the  r»5Q5 
said  witness  called  Morrice  Williams  was  not  admissible  in  evi-  ^ 
dence,  and  also  held  and  affirmed  on  the  said  trial  of  the  said  assize,  [nc,] 
as  m  the  last-mentioned  bill  of  exceptions  is  recited  and  mentioned,  that 
that  portion  of  the  said  last-mentioned  document  which  began  with  and  * 
followed  the  statement  of  the  'Colaterale,  sect.  1,'  was  not  admissible  in 
evidence  for  the  purpose  of  showing  so  much  of  the  pedigree  as  followed  ; 
and  also  held  and  affirmed,  as  in  the  said  last-mentioned  bill  of  exceptions 
is  recited  and  mentioned,  that  that  portion  of  the  said  last-mentioned  docu- 
ment which  stated  James  Lloyd  to  be  the  grandfather  of  the  said  William 
Lloyd,  was  not  admissible  in  evidence ;  and  also  held  and  affirmed,  as  in 
the  said  last-mentioned  bill  of  exceptions  is  recited  and  mentioned,  that  the 
portion  of  the  said  last-mentioned  document  which  showed  who  was  the 
father  of  the  said  William  Llovd  was  not  admissible  in  evidence  for  that 
purpose ;  and  also  held  and  affirmed,  as  in  the  said  last-mentioned  bill  of 
exceptions  is  recited  and  specified,  that  that  portion  of  the  said  last-men- 
tioned document  which  showed  who  were  the  paternal  uncles  of  the  said 
William  Lloyd,  and  their  order  in  seniority,  was  not  admissible  in  evidence 
for  that  purpose ;  and  also  held  and  afifirmed,  as  in  the  said  last-mentioned 
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bill  of  exceptions  is  recited  and  specified,  that  that  portion  of  the  said  last- 
mentioned  document  which  showed  who  were  the  first  cousins  of  the  said 
Wmiam  Lloyd,  was  not  receivable  in  evidence  for  that  purpose ;  and  also 
held  and  afiirmed,  as  in  the  said  last-mentioned  bill  of  exceptions  is  recited 
and  mentioned,  that  that  portion  of  the  said  last-mentioned  document  which 
showed  that  the  said  William  Lloyd's  paternal  uncle  John  died  a  bachelor, 
was  not  admissible  in  evidence  for  that  purpose ;  and  also  held  and  affirmed, 
as  in  the  said  last-mentioned  bill  of  exceptions  is  recited  and  mentioned, 
that  that  portion  of  the  said  last-mentioned  document  which  showed 
*5061  *^^^  ^^^^  ^^  children  of  the  said  William  Lloyd's  third  uncle, 
^  George,  was  not  admissible  in  evidence  for  that  purpose ;  and  also 
held  and  affirmed,  as  in  the  said  last-mentioned  bill  of  exceptions  is  recited 
and  mentioned,  that  that  portion  of  the  said  last-mentioned  document  which 
showed  that  Henry  Lloyd,  clerk,  therein  mentioned,  had  a  sister  Ellen 
Lloyd,  who  married  Marmaduke  Ellis,  was  not  admissible  in  evidence  for 
the  purpose  of  connecting  the  said  portion  of  the  said  last-mentioned  docu- 
ment with  the  statement  in  the  said  wills  of  Judith  Odell  and  William 
Lloyd,  theretofore  proved  and  put  in  evidence  as  in  the  said  last-mentioned 
bill  of  exceptions  is  mentioned,  and  of  thereby  identifying  the  family  of 
the  said  testator  Henry  Lloyd  with  the  famOy  ancestors  of  the  said  Eaiza- 
beth  Davies ;  and  also  held  and  affirmed  that  no  part  or  portion  of  the  said 
last-mentioned  document  could  by  law  be  admitted  or  received  in  evidence 
upon  the  trial  of  the  said  last-mentioned  recognition,  and  refused  to  allow 
the  same  or  any  part  or  portion  thereof  to  be  proved  or  shown  or  received 
or  read  in  evidence,  as  in  the  said  last-mentioned  bill  of  exceptions  is 
respectively  recited  and  mentioned :  whereas,  by  the  law  of  the  land,  the 
said  last-mentioned  document,  and  the  said  several  parts  and  portions 
thereof,  were  admissible  in  evidence,  and  ought  to  have  been  allowed  to 
have  been  proved  and  shown  and  received  and  read  in  evidence  upon  the 
trial  of  the  said  recognition  [sic,]  And  also  there  is  error  in  this — ^at  the 
said  chief  justice  dia,  as  in  the  said  last-mentioned  bill  of  exceptions  is 
recited  ana  mentioned,  declare  to  the  grand  assize  the  opinion  of  himself 
and  his  said  companions,  that,  if  they  the  said  ^nd  assize  were  satisfied, 
that,  at  the  time  the  said  fine  was  levied,  the  said  William  Lowndes  was  in 
possession  of  the  said  estate,  having  entered  upon  it  and  claimed  the  do- 
minion of  it,  and  exercising  ihe  right  to  it  as  his  own,  he  had  such  an  estate 
*5071  ^  ^ould  make  the  fine  levied  by  him  a  fine  ^available  at  law ;  and, 
-I  in  that  case,  that  .the  said  fine  was  a  valid  answer  to  the  said  de- 
mandant's claim ;  and  that  their  recognition  [sic]  in  such  case  ought  to  be 
for  the  tenant,  whatever  their  opinion  might  be  as  to  the  demandant's  pedi- 
gree ;  and  with  that  direction  and  declaration,  did  leave  the  question  of 
recognition  [sic]  to  the  said  grand  assize :  whereas,  by  the  law  of  the  land, 
even  if  at  the  time  the  said  fine  was  levied  the  said  William  Lowndes  was 
in  possession  of  the  estate,  having  entered  upon  it,  and  claimed  the  domin- 
ion of  it,  and  exercising  the  ri^t  to  it  as  his  own,  he  had  not  such  an 
estate  under  all  the  circumstances  proved  upon  the  said  last-mentioned  trial 
as  would  make  the  fine  levied  by  him  available  at  law,  and  the  fine  was 
not  a  valid  answer  to  the  demandant's  claim,"  &c.  &c.(a) 

The  case  was  argued  on  Monday  the  14th  of  February,  1842,  before 
Lord  Denman,  C.  J.,  Parke,  B.,  Alderson,  B.,  Patteson,  J.,Williams,  J., 
GiTRNEY,  B.,  and  Rolfe,  B.  ;  and  again  on  Tuesday  the  15th. 

The  ailment  was  resumed  on  Tuesday  the  29th  of  November,  1842« 

(a)  See  Cott  v.  BtMhop  of  St.  Davi^t^  Cro.  Car.  341. 
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before  Lord  Denman,  C.  J.,  Lord  Abinger,  C.  B.,  Parke,  B.,  Alderson, 
B.,  Williams,  J.,  and  Rolfe,  B. 

Sir  W.  W.  FoUettj  Solicitor-General  (with  whom  was  E.  V.  WiUiams,) 
for  the  plaintiff  in  error.  This  bill  of  exceptions  raises  four  distinct  ques- 
tions for  the  consideration  of  the  court ;  first,  whether  the  decree  of  the  Court 
of  Chanceiy  of  the  25th  of  March,  1783,  was  admissible  in  evidence,  having 
been  pronounced  in  a  suit  between  strangers ;  2dly,  whether  the  fine  levied 
by  William  Lowndes  was  admissible  on  the  mise  joined  on  the  mere  right, 
or  should  have  been  speciaUy  pleaded ;  *3dly,  (a)  whether  the  ruling  ■-•5ao 
of  the  Court  of  Common  Pleas  was  correct, — ^that  if,  at  the  time  of  ^ 
leveying  the  fine,  William  Lowndes  was  in  possession  of  the  estate,  having 
entered  upon,  and  claimed  dominion  over  it,  and  exercising  the  right  to  it 
as  his  own,  then  he  had  such  an  estate  of  freehold  as  would  make  the  fine 
operate  as  a  bar;  and,  4thly,(6)  whether  the  pedigree,  offered  in  evidence 
on  the  part  of  the  demandant,  was  not  improperly  rejected.  If  any  one  of 
diese  points  be  decided  in  favour  of  the  demandant,  she  will  be  entitled  to 
a  venire  de  novo. 

With  respect  to  the  last  question,  the  pedigree  was  proved  to  be  signed  by 
William  Lloyd  No.  8,  in  the  demandant's  pedigree.(c)  The  pecngree  to 
which  William  Lloyd's  signature  is  attached,  is  stated  to  be  '^  Collected  from 
TOiish  registers,  wills,  monumental  inscriptions,  family  records,  and  histoiy. 
This  account  is  now  presented,  as  correct,  and  as  confirming  of  the  tradition 
handed  down  from  one  generation  to  another,  to  Thomas  Lloyd,  Esq.,  of 
Cwmgloyne,  this  4th  day  of  July,  anno  Dom.  1733,  by  his  loving;  kinsman, 
sincere  firiend,  and  veir  devoted  servant,  William  Lloyd."  ni  addition 
to  the  part  tracing  the  descent  of  the  family  from  the  princes  of  Wales,  the 
pedigree  comprises  the  father,  uncles,  cousins,  and  other  relations  of  WilUam 
Lloyd,  who  were  living  in  his  own  time,  and  whose  relationship  was  a  matter 
within  his  own  knowledge.  It  appeared  that  William  Lloyd  was  connected 
in  blood  with  Thomas  Ooyd  of  Cwmgloyne,  who  was  connected  with  the 
Lloyds  of  Treviggin,  and  me  document  bears  the  following  endorsement,  in 
the  hand-writing  of  Thomas  Lloyd.  ^^  A  true  account  of  my  &mily  and 
oricpn.  Thomas  Lloyd,  Cwmgloyne."  The  pedigree,  therefore,  •is  rogQo 
aumenticated  by  two  members  of  the  family,  so  far  as  relates  to  ^ 
those  particulars  which  are  within  their  knowledge.  The  document  being 
preserved  among  the  papers  belon^ng  to  the  iamSy  of  the  Lloyds,  came  into 
the  possession  of  Mr.  Morrice  WiUiams,  the  witness,  by  whom  it  was  pro- 
duced, and  who  was  the  nephew  of  Thomas  Lloyd,  and  succeeded  to  his 
estate.  It  is  submitted  the  document  was  clearly  evidence,  so  far  as  regards 
those  portions  of  it  which  related  to  facts  within  the  personal  knowledge  of 
the  two  parties  by  whom  it  was  authenticated.  Most  of  the  cases  on  this 
subject  are  collected  in  Phill.  on  Ev.  vol.  i,  pp.  211 — 236, 9th  ed.  Speaking 
of  the  qualifications  with  which  hearsay  evidence  in  matters  of  pedigree,  is 
receivable,  Mr.  Phillipps  observes,  p.  228,  ^' As  to  the  qualifications,  it  is 
obvious,  that  the  value  of  these  declarations,  as  indeed  of  all  hearsay  evi- 
dence, must  greatly  depend  on  the  knowledge  which  the  parties  making 
such  declarations  possessed  of  the  facts  spoken  to  by  him.  It  was  long 
unsettled  whether  any  and  what  kind  of  connection  (from  which  knowledge 
mig^t  be  presumed)  must  have  subsisted  between  the  party  making  the  de- 
claration, and  those  to  whom  it  referred.  Formerly  diere  seems  to  have 
been  no  limitation  to  any  particular  class  of  persons ;  and  evidence  of  the 


[a)  This  is  the  fourth  error  assigned,  snpr^  906. 
Jltird  error  assigned.  (c)  Supr^  490. 
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reputation  of  the  country  or  neighbourhood,  and  of  general  tradition,  as  to 
the  facts  of  descent  or  relation^ip,  was,  in  some  cases,  admitted.  After- 
wards it  was  thought  necessary,  that  the  hearsay  should  proceed  from  those 
whose  connections  with  the  family  afforded  them  peculiar  means  of  knowl- 
edge. '  The  doctrine  of  Lord  Mansfield  (that  tradition  is  sufficient  evidence 
m  point  of  pedigree,  Goodright  v.  Moss^  Cowp.  594,)must,'  said  Lord  Eldon, 
in  Wliit^locke  v.  Baker ^  13  Ves.  514,  ^  be  understood  as  it  has  been  practised 
r^/)*-i   and  acted  upon.     The  tradition  *must  be  from  persons  having  such 

^  a  connection  with  the  family,  that  it  is  natural  and  likely,  from  their 
domestic  habits  and  connections,  that  they  are  speaking  the  truth,  and  that 
they  could  not  be  mistaken.  The  nature  of  this  connection  was,  however, 
undefined,  though  it  does  not  appear  to  have  been  thought  requisite  that  the 
declarant  should  be  related  to  the  family  by  blood  or  affinity.  In  several 
cases,  the  declarations  of  servants,  physicians,  and  intimate  firiends  have 
been  admitted  at  nisi  prius,  and  the  practice  was  countenanced  by  obUer 
dicta  of  Lord  Kenyon,  Buller,  and  other  judges.  But  at  a  latter  period. 
Lord  Eldon  speaks  doubtfully  upon  the  point ;  and  afterwards,  in  the  case 
of  Beer  v.  Ward^  9  J.  B.  Moore,  188,  Abbott,  C.  J.,  received  the  declara- 
tions of  servants  and  acquaintances,  subject  to  further  discussion,  expressing 
at  the  same  time  an  opinion  against  their  admissibility.  The  question  re- 
mained thus  undecided  when  it  came  before  the  Court  of  Common  Pleas 
in  Johnson  v.  Lawsonj  2  Bingh.  86,  9  J.  B.  Moore,  183,  upon  a  motion 
for  a  new  trial  on  account  of  the  rejection  of  the  declarations,  of  a  deceased 
housekeeper,  that  a  certain  person  under  whom  the  plaintiff  claimed,  was 
the  heir  of  her  master.  The  court  were  unanimous  in  thinking  the  evidence 
properly  rejected.  Best,  C.  J.,  in  delivering  judgment,  observed,  that  the 
admission  of  hearsay  evidence  in  these  questions  must  be  subjected  to  some 
limits ;  otherwise  great  uncertainty  must  ensue,  that  the  limitation  to  the  de- 
clarations of  relatives  or  members  of  the  family  connected  by  blood  or  affinity, 
afforded  a  certain  and  intelligible  rule ;  and  if  that  were  passed  it  might  be 
necessary,  on  every  occasion,  to  enter  into  a  long  and  almost  endless  inquiiy 
as  to  the  degree  of  intimacy  or  confidence  which  subsisted  between  the  fiaunily 
and  the  party  who  had  made  the  declaration."  In  Doe  d.Johnsany.  The  Earl 
511*1   5^^^»w6roAe,  11  East,  504,  •it  was  held,  that  a  certain  paper  being 

J  found  along  with  other  papers,  relating  to  the  private  concerns  of  the 
person  last  seised,  ^er  his  death,  in  a  drawer  in  his  house,  which  paper  pur- 
ported to  be  the  will  of  a  person  answering  the  description  of  his  grandfadier, 
made  in  1 738,  but  which  was  found  cancelled,  and  no  evidence  was  given  of 
its  having  ever  been  acted  upon,  or  probate  of  it  taken  out,  was  yet  evidence 
of  its  recognition,  by  the  party  last  seised,  as  the  declaration  of'^his  ancestor 
concerning  the  state  of  his  family,  so  as  to  let  in  the  contents  of  it  for  the  pur- 
pose of  showing  that  that  ancestor  acknowledged  a  brother  of  the  name  of 
Thomas  to  be  older  than  another  brother  of  the  name  of  William, — 
assuming  the  jury  to  be  satisfied  of  the  fact,  that  the  paper  so  found,  had 
been  kept  there  by  the  person  last  seised  with  a  knowledge  of  its  contents, 
and  that  no  imposition  had  been  practised.  That  is  a  much  stronger  case 
than  the  present.  In  Viner's  Abr.  Evid.  [T.  b.  87,]  pi.  5,  a  case  is  cited 
of  Zouch  >.  Waters  J  where  "  a  book  out  of  the  herald^s  office^  was  allowed 
to  prove  the  plaintiff  was  not  descended  ^om  one  WilUam  Zouch  of  Pilton, 
as  also  an  old  book  out  of  my  Lord  Oxford* s  library ^  mentioning  the  pedi 
gree  of  William  Zouch  of  Pilton,  which  was  signed  by  himself."  rAiJ>ER- 
soN,  B.  There,  the  pedigree  was  signed  by  a  party  whose  declarations 
would  have  been  evidence.]     So  here,  the  document  is  authenticated  and 
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preserved  by  persons  whose  declarations  would  have  been  evidence.  In 
Monckton  v.  The  Attorney-  General^  2  Russ.  &  M .  1 47,  a  paper  in  the  hand- 
writing of  B.  found  in  his  repository  at  his  death,  purporting  to  give  a 
genealogical  account  of  his  family,  of  which  it  represented  C.  to  have  been 
a  member,  was  held  to  be  admissible  for  the  purpose  of  proving  the  relation- 
sliip  of  C,  though  never  made  public  in  B.'s  ^lifetime,  and  though  r*5l2 
erroneous  in  various  particulars,  and  professing  to  be  founded  chiefly  ^ 
on  hearsay.  In  Slaney  v.  Wddey{a)  an  ancient  mural  inscription,  giving  an 
historical  account  of  a  family,  and  placed  in  a  chancel  which  had  been 
used  formerly  as  the  burial-place  of  the  family,  and  was  pait  of  the  church 
belonging  to  the  parish  where  the  family  had  long  been  resident  pro- 
prietors, was  held  to  be  admissible  evidence  on  a  question  of  pedigree,  for 
the  purpose  of  proving  the  facts  which  were  stated  in  the  inscription.  In 
the  same  case  it  was  also  held,  that  although  the  inscription  had  been 
deiaced  twenty-four  years  before,  its  contents  mi^ht  be  proved  by  copies 
made  when  the  inscription  was  entire,  two  of  which  were  produced  from 
the  custody  of  the  Slaney  family.  The  evidence  was  said  to  be  admissible, 
as  well  upon  the  authority  of  the  cases  respecting  tombstones,  as  of  those 
respecting  a  pedigree  hung  up  in  a  family  mansion.  J^Alderson,  B.  Sup- 
pose a  man  puts  up  a  monument,  declaring  that  he  is  your  first  cousin, 
what  redress  have  you?  Can  you  take  it  down?  Parke,  B.  The  ground 
on  which  a  monument  is  admissible  is,  that  it  is  presumed  to  have  been 
put  up  by  a  member  of  the  family,  cognisant  of  the  factSj  and  not  on  the 
ground  of  recogniiion,{b)]  Undoubtedly  a  CTeat  portion  of  this  pedigree 
was  not  within  the  compiler's  own  knowledge,  or  that  of  his  father  or 
grandfather;  but  that  must  be  the  case  with  all  pedigrees ;  for,  every  pedi- 
eree  which  goes  back  beyond  the  reach  of  living  memory,  must  be  derived 
from  parish  re^sters  or  other  similar'  sources.  The  compiler  could  have 
no  object  in  stating  that  he  had  such  and  such  relations ;  and  the  pedigree  is 
a  declaration,  made  ante  litem  motarriy  as  to  the  connection  and  blood  of 
6milie8,bybothWilliam  Lloyd  and  Thomas  •Lloyd.  The  declaration  r^gto 
of  William  Lloyd,  that  he  was  the  son  of  Evan  Lloyd,  would  clearly  ^ 
have  been  evidence  of  the  fact ;  the  pedigree  was  tendered  to  prove  that,  but 
was  rejected.  So  likewise,  William  Lloyd's  declaration — ^that  he  had  an 
uncle  named  John,  who  died  a  bachelor,  and  another  uncle  called  George, 
who  married  a  female  of  the  name  of  Rowland, — would  have  been  evi- 
dence ;  but  the  pedigree,  although  offered  to  prove  these  &cts,  was  rejected. 
It  was  further  tendered  to  show  that  Erasmus  Lloyd  was  the  son  of  Geor;^ 
Lloyd,  and,  consequently,  was  the  first  cousin  of  WiUiam  Lloyd ;  but  it 
was  once  more  rejected.  Lastly,  it  was  offered  for  the  purpose  of  proving 
the  marriage  of  Ellen  Lloyd,  the  sister  of  Henry  Lloyd  with  Marmaduke 
i31is,  and  was  finally  rejected.  It  is  difficult  to  know  on  what  grounds  the 
declarations  of  William  Lloyd,  made  to  his  relation,  Thomas  Lloyd,  of 
bets  concerning  the  famUy,  which  must  have  been  within  his  own  knowl- 
edge, are  to  be  held  not  admissible  in  evidence.  TParke,  B.  The  ob- 
jection is,  that  rum  constat^  but  all  the  facts  were  taken  from  secondary 
evidence  of  parish  registers,  wills,  and  monumental  inscriptions.]  When 
a  person  is  speaking  of  his  own  immediate  relations,  it  is  to  be  presumed 
&at  he  is  speaking  of  his  own  knowledge,  and  not  from  parish  registers. 
[Aldehson,  B.  The  pedigree  is  stated  to  have  been  "  collected  firom  parish 
registers,  &c.,  and  as  confirming  of  the  tradition  handed  down  firom  one 

(a)  7  Simons,  595,  affirmed  by  the  lord  chancellor,  1  Myl.  &  Cr.  33S. 

(b)  Standing  therefore  on  the  same  ground  as  entries  in  a  family  bible. 
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generation  to  another;"  it  is  therefore  derived  firom  both  sources.]  TTie 
pedigree  states  Erasmus  Lloyd  to  be  living;  so  that  the  fact  of  his  relation- 
ship must  be  stated  by  the  compiler  from  his  own  knowledge,  and  not  firom 
the  other  sources  which  are  mentioned.  Thomas  Lloyd,  who  is  a  relation, 
vouches,  by  his  endorsement,  for  the  correctness  of  the  account.  [Aldeb- 
soN,  B.  Suppose  a  person  to  say,  "  There  is  a  certain  tradition  in  my 
*5141  ^^™%'  and  I  have  looked  into  history,  parish  registers,  *&c.,  and  I 
•I  am  satisfied  that  such  tradition  is  correct.  Is  not  that  the  same  in 
effect  as  what  is  stated  here  ?] 

Lord  Denman,  C.  J.  We  aU  think  that  this  point  is  so  important  that  it 
had  better  be  first  discussed. 

Sir  T.  WUfky  Sent.,  (with  whom  were  Kelly  and  Gray^)  for  the  defendant 
in  error.  Although,  from  the  necessity  of  the  case,  hearsay  evidence  is 
admissible  in  questions  of  pedigree,  it  has  always  been  considered  that  such 
evidence  ought  to  be  received  with  caution,  and  that  no  greait  reliance  can 
be  placed  upon  it :  and  here  the  pedigree  is  of  that  character  that  the  court 
will  not  feel  inclined  to  extend  the  rule.  Selby,  the  testator,  died  in  1772, 
and  a  contest  immediately  arose  as  to  who  was  his  heir.  There  was  no 
proof  that  this  document  was  in  existence  at  that  time.  All  that  appeared 
was,  that  it  was  found  in  1789,  about  seventeen  years  after  the  testator's 
deadi.  It  is  true  that  the  pedigree  bears  date  in  1733 ;  but  William  Lloyd's 
signature  is  not  evidence  of  that  fact.  All  that  his  signature  proves  is,  that 
the  pedigree  was  made  before  his  death ;  but  when  that  took  place  does  not 
appear  in  the  bill  of  exceptions,  except  in  the  demandant's  pedigree,  whidi 
is  not  evidence.  No  case  has  been  cited  in  which  such  a  pedigree  as  tiie 
present  has  been  received.  It  should  be  the  natural  efiiision  of  the  party's 
own  mind.  If  individuals  are  at  liberty  to  compile  a  pedigree  finom  any 
sources  they  please,  the  result  will  be  to  create  a  new  head  of  evidence. 
If  William  Lloyd  had  said  that  a  third  party  had  told  him  that  such  and 
such  persons  were  his  relations,  that  clearly  would  not  have  been  evidence. 
So,  if  William  Lloyd  had  stated  that  he  had  coUe'cted  the  pedigree  fiom 
parish  registers,  &c.,  that  would  not  have  been  evidence,  which  he,  when 
alive,  could  have  been  allowed  to  give.  A  tradition  in  a  &mily  must  be 
*5151  *^^^^^^  down  from  one  generation  to  another.  Here,  the  mode  of 
-'  preparing  the  pedigree  by  William  Lloyd,  and  of  its  attestation  by 
Thomas  Lloyd,  impeaches  rather  than  gives  credit  to  it ;  for  it  shows  that 
these  parties  were  anxious  to  get  it  up  for  some  purpose  or  another.  It  was 
admitted  that  William  Lloyd  was  the  son  of  Evan  Lloyd ;  consequenUy  the 
pedigree  was  not  required  to  establish  that  fact.  Wim  respect  to  William 
Lloyd's  uncles  and  cousins,  the  pedigree,  so  far  as  regards  them,  stands  on 
the  same  footing  as  the  rest  of  its  contents ;  for  the  court  will  not  assume 
that  William  Lloyd  was  personally  acquainted  with  them.  If  the  sources 
firom  which  the  pedigree  is  stated  to  have  been  drawn,  are  not  legitimate 
sources  of  information,  the  court  will  not  speculate  upon  the  chance  of  some 
portions  of  the  document  being  derived  fix>m  unobjectionable  sources. 
What  evidence  is  there  to  show  that  William  Lloyd  had  any  knowledge 
of  the  collateral  members  of  his  family,  who  were  contemporaneous  with 
himself?  The  whole  pedigree  being  stated  to  have  been  derived  fiom 
certain  specified  sources,  the  court  cannot  presume,  in  contradiction  to  the 
declaration  of  William  Lloyd,  that  any  part  of  it  had  its  existence  in  his 
own  personal  knowledge.  The  case  of  Doe  d.  Johnson  v.  The  Earl  of 
Pembroke^  11  East,  5(M,  is  not  applicable;  for  there,  the  statement  of 
Richard  Johnson,  in  his  will,  that  his  brother  Thomas  was  older  than  his 
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brother  WiUiam,  was  not  the  less  admissible  as  a  declaration,  by  reason 
of  the  will  being  afterwards  cancelled.  The  Huntingdon  Peerage  coht 
1  PhilL  Ev.  224,  9th  ed.,  does  not  touch  any  of  the  objections  which  apply 
to  the  present  case.  With  respect  to  the  case  in  Viner's  Abr.  [T.  b.  87,] 
pi.  5,  12  Vin.  244,  it  does  not  appear  from  what  sources  the  pedigree  was 
compiled,  or  how  •far  it  went  back ;  and  the  whole  might  be  framed  rmpi^c 
from  strictly  legitimate  sources.  In  Monckton  v.  The  Attorney-  ^ 
Generalf  2  Russ.  &  M.  147,  the  portion  of  the  pedigree  which  the  party 
stated  he  had  heard  from  members  of  his  family,  was  clearly  admissible ; 
but  it  may  be  doubted  whether  some  of  the  positions  laid  down  in  the 
judgment  can  be  supported ;  and,  after  all,  there  is  nothing  in  that  judg- 
ment which  warrants  the  admission  of  this  pedigree.  Slaney  v.  Wadey 
7  Simons,  595,  rests  on  general  principles,  and  is  a  mere  instance  of  the 
admission  of  secondary  evidence  of  a  monumental  inscription  which  had 
ceased  to  exist.  [Parke,  B.  The  objection  here  is,  that  it  is  giving  evi- 
dence of  the  contents  of  parish  registers  which  might  have  been  produced.] 
If  individuals  may  frame  such  documents  as  the  present,  and  they  are  held 
to  be  evidence,  most  serious  consequences  will  ensue.  [Parke,  B.  What 
do  you  say  to  the  recognition  of  the  pedigree  by  Thomas  Lloyd,  who  was 
shown  to  be  connected  in  blood  with  the  other  Lloyds?]  All  that  Thomas 
Lloyd  appears  to  have  done,  was  to  express  his  belief  that  the  statements 
made  by  William  Lloyd  were  true.  There  is  nothing  to  show  that  he  meant 
to  authenticate  the  pedigree  from  his  own  knowledge.  [Parke,  B.  Is  not 
that  rather  an  argument  as  to  the  weight  of  the  evidence  ?]  A  decisive 
objection  is,  that  the  document  was  not  shown  to  be  in  existence  until  post 
litem  moiam,  [Sir  W,  Follett,  No  such  objection  was  taken  at  the  trial. 
Parke,  B.  If  we  find  that  the  evidence  tendered  was  inadmissible  on  any 
ground,  we  must  affirm  the  judgment.  It  would  have  been  different  if  it 
had  appeared  on  the  bill  of  exceptions  that  the  document  had  been  rejected 
on  a  specific  ground,  which  we  considered  to  be  insufficient.]  There  is  no 
date  to  the  signature  of  Thomas  Lloyd ;  and  the  document  *was  not  r^^.  ^  - 
discovered  until  1789.  Shortly  after  the  testator's  death,  in  1772,  L  ^^ 
disputes  arose  as  to  who  was  the  heir,  and  two  claimants  appeared  to  the 
property,  and  two  ejectments  were  brought  in  1780  and  1781,  (a)  In  order 
to  establish  the  inadmissibility  of  declarations  made  post  litem  motamj  it  is 
not  necessary  to  show  that  the  party  making  them  was  aware  that  a  contro- 
versy had  arisen  on  the  subject.  [Alderson,  B.  I  ruled  that  point  in  the 
case  of  an  issue  out  of  Chancery,  tried  at  Stafford  in  Walker  v.  The  Countes^ 
of  Beauchampy  6  C.  &  P.  552,  and  my  ruling  was  upheld  by  Lord  Cot- 
TEKHAM,  C]  The  onus  lies  on  the  party  relying  on  the  declaration  to 
show  that  it  was  made  ante  litem  matam.  [Alderson,  B.  It  does  not 
appear  that  the  Thomas  Lloyd  to  whom  the  pedigree  was  sent,  was  the 
Thomas  Lloyd  who  made  the  endorsement.  The  latter  may  have  been 
made  by  the  son  of  that  Thomas  Lloyd,  who  is  described  in  the  pedigree 
to  be  an  infant,  and  then  living.] 

Sir  W,  W,  Folletty  in  reply.  There  was  no  lis  mota  until  the  bringing 
of  this  writ  of  right ;  neither  was  any  point  of  this  nature  made  at  the  trial ; 
nor  does  any  thmg  of  the  kind  appear  on  the  bill  of  exceptions,  to  which 
alone  the  court  can  look.  Doe  d.  Fox  v.  Marston^  8  A.  &  £.  14.  The 
two  actions  of  ejectment  which  have  been  referred  to,  were  brought  by 
different  parties  claiming  under  different  titles.  [Parke,  B.  Does  not  Mr. 
Selby's  will  give  rise  to  a  lis  mota  as  to  who  was  his  heir  >]      A  devise  to 

(tt)  See  the  reports  of  these  ejectments,  1  New  Cases,  630,  622,  2  Scott,  79,  80. 
VOL.  VI.  35 
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the  heir  of  the  testator  does  not  necessarily  rive  rise  to  a  controversy. 
[RoLFE,  B.  The  bill  of  exceptions  states  that  biUs  and  answers  in  Chancery 
were  given  in  evidence,  "  from  which  bills  and  answers,  or  some  of  them, 
*51R1  ^^  s^ppea^ed  that  the  said  Rachael  Medcraft,  &c.  &c.,  ^severally  and 
■I  respectively  claimed  to  be  the  heir,  or  heirs,  at  law,  of  the  testator 
Thomas  James  Selby,  and,  as  such,  to  be  entitled  to  all  the  said  testator's 
manors  and  real  estates  so  devised  by  his  said  will  to  his  right  and  lawful 
heir-at-law."]  The  bills  and  answers  were  put  in  to  lay  the  foundation  for 
producing  the  decree ;  but  the  latter  was  objected  to,  and  was  only  admitted 
to  show  the  character  in  which  William  Lowndes  took  possession  of  the 
estate,  and,  therefore,  cannot  be  used  for  any  other  purpose.  There  is 
consequently  no  evidence  of  any  contention  at  all  before  the  court.  But 
even  if  there  be,  it  is  a  controversy  of  a  different  kind,  and  between  different 
parties,  which  did  not  and  could  not  render  the  pedigree  of  the  Lloyds  of 
any  importance,  as  the  claimants  were  in  no  way  connected  with  them. 
Primd/aciey  any  declaration  made  by  a  member  of  the  family  is  admissible 
in  matters  of  pedigree.  The  objection  that  it  was  made  post  lUem  motanij 
must  be  proved  by  the  party  opposing  the  reception  of  the  evidence,  on 
whom  the  onus  lies  of  establishing  the  fact.  The  party  tendering  the  de- 
claration cannot  prove  a  negative.  [Parke,  B.  The  doctrine  of  Us  mota 
is  obscure,  and  has  only  been  introduced  since  the  Berkely  Peerage  case^ 
4  Campb.  401.]  There,  the  declaration,  as  to  which  the  question  arose, 
was  a  deposition  as  to  the  very  point  in  controversy.  Here,  on  the  contrary, 
it  was  utterly  unimportant  at  the  time  of  the  former  contentions,  that  Eras- 
mus Lloyd  was  the  cousin  of  Thomas  Lloyd.  According  to  the  opinion 
expressed  by  Lord  Brougham  in  Frampton  v.  ITie  Mtomey'Generaly 
2  Russ.  &  M.  147,  the  question  whether  the  declaration  is  made  ante  litem 
motamy  must  depend  upon  the  circumstances  of  each  particular  case. 
[Alderson,  B.  a  declaration  is  often  rejected,  not  because  fraud  is  actually 
•5191  ^^*^c^^^>  ^"^  because  it  would  •be  dangerous  to  revive  it]  In  the 
■1  absence  of  evidence  to  the  contrary,  the  court  will  presume  that  this 
pedigree  was  drawn  up  in  1733.  There  is  no  evidence  that  William  Lloyd 
was  living  at  the  death  of  Mr.  Selby  in  1772.  All  documents  are  prima 
fouAe  presumed  to  have  been  made  at  the  time  they  bear  date.  In  Doe 
dem.  Johnson  v.  The  Earl  of  Pembroke^  11  East,  504,  it  was  assumed  that 
the  document  produced  had  existed  from  the  period  at  which  it  bore  date. 
Primd  facie  credit  is  given  to  the  date  of  an  instrument.  The  document 
offered  m  evidence  in  this  case,  was  clearly  admissible,  notwithstanding  the 
tenant  chose  to  admit  one  of  the  facts  to  prove  which  the  evidence  was 
produced.  Serle  v.  Lord  Barrington^  2  Lord  Raym.  1370,  2  Stra.  826, 
8  Mod.  279  ;  Hunt  v.  Massey,  5  B.  &  Ad.  902,  3  Nev.  &  M.  109 ;  SmUh  v. 
Battens,  Moo.  &  Rob.  341 ;  Sinclair  v.  Baggaley,  4  M.  &  W.  312 ;  Anderson 
V.  Weston,  6  N.  C.  296,  8  Scott,  583 ;  Parr  v.  Crotchett,  Staric.  Evid.  2d 
ed.  1085,  3d  ed.  824. 

The  court,  after  taking  time  to  consider  this  pomt,  desired  to  hear  the 
argument  upon  the  other  points  also.  Counsel  were  accordingly  heard 
on  Tuesday,  the  29th  of  November,  1842;  but  as  the  judgment  proceeded 
almost  entirely  upon  the  fourth  point,  the  arguments  upon  the  others  have 
been  omitted. 

Sir  W.  W.  Follett,  for  the  demandant,  abandoned  the  first  point.  Upon 
the  second  he  referred  to  Jlssen  v.  Clarkj  3  Wils.  419 ;  Hardman  v.  Cl^^ 
Holt,  N.  P.  C.  657 ;  TAe  Bishop  o/Meatk  v.  J%e  Marquess  of  Winchester, 
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3N.  C.  183,  3  Scott,  561,  4  Clarke  &  Finn.  445, 1  Alcock  &  Napier,  508; 
and  Roscoe  on  Real  Actions,  p.  215.  Upon  the  third,  he  cited  LitUeton, 
•s.  279,  396,  Co.  Litt.  333 ;  Shields  v.  Mkins,  3  Atk.  560 ;  Doe  r^^.^n 
dem.  Burrell  v.  Perkins^  3  M.  &  S.  271  ;  Taylor  dern.  Atkyns  v.  »■  °^" 
Hwdey  1  Burr.  110 ;  Doc  dem.  Souter  v.  iTw//,  2  D.  &  R.  38;  Culley  v. 
Doe  dem.  Taylersofi^  11  Ad.  &  £.  1008 ;  Doe  dem.  Davis  v.  Davis,  1  C. 
&  P.  130;  and  Doe  dem.  Parker  v.  Gregory,  2  Ad.  &  E.  14. 

Sir  Thomas  Wilde,  while  observing  upon  these  authorities,  was  stopped 
by  the  court ;  and  Sir  JV.  W.  Follett  was  heard  in  reply  upon  the  third 
exception.  Cur.  adv.  wit. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  which  comes  before  us  a  second  time  on  a  writ  of  error, 
four  exceptions  have  been  taken  to  the  ruling  of  the  lord  chief  justice  and 
the  other  judges  of  the  Court  of  Common  Pleas. 

The  first  was,  that  a  decree  of  the  Court  of  Chancery  in  1783,  in  a 
suit  to  establish  the  will  under  which  the  demandant's  title  arises, — 
by  which  degree  the  court  directed  that  the  estates  were  to  be  considered 
as  belonging  to  William  Lowndes  Selbv,  the  devisee,  and  that  he 
should  be  let  into  possession,  and  have  all  the  title  deeds  delivered  to 
him, — ^was  not  admissible  in  evidence.  It  was  admitted,  not  as  proof 
of  any  of  the  facts  therein  stated,  but  only  for  the  purpose  of  explaining 
in  what  character  the  devisee  did  afterwards  take  actual  possession  of  the 
estate ;  and  the  court  has  already  intimated  its  opinion  that,  in  this  point 
of  view,  there  was  no  doubt  of  the  admissibility  of  this  document. 

A  second  objection  was>  that  a  fine  levied  by  the  devisee  in  1784  with 
proclamations,  ou^ht  to  have  been  ^pleaded  specially,  and  was  not  rwgni 
admissible  on  the  issue  joined  on  the  mere  ri^t.  Upon  this  ques^  ^ 
tion  also  the  court  have  expressed  an  opinion — ^to  which  they  adhere — that 
the  fine  is  not  simply  a  bar  to  a  remedy  for  a  right,  as  collateral  warranty 
is,  but  has,  by  virtue  of  the  statue  4  Hen.  7,  c.  24,  the  effect  of  vesting  a 
ri^t  in  the  party  to  it,  after  five  years  and  a  non-claim.(a) 

The  third  and  fourth  exceptions  require  more  consideration,  and  particu- 
larly the  fourth. 

ITie  third  exception  was,  that  the  ruling  of  the  lord  chief  justice  and 
judges  of  the  Common  Pleas  was  wrong  on  the  question,  whefiier  the  de- 
visee had,  at  the  time  of  the  fine  levied,  such  an  estate  of  fireehold  as  would 
make  it  operate  as  a  bar.  It  was  contended  that  the  devisee  had  not  such 
an  estate ;  that  he  had  it  not  by  right,  if  the  heirship  was  proved,  and  that 
he  had  it  not  by  wrong,  for  two  reasons — first,  because  he  did  not  make  a 
wrongful  entry,  as  he  was  in  possession  at  first  as  receiver;  and  a  wrongful 
entry  as  well  as  ouster,  was  necessary  to  give  a  freehold  by  wrong  according 
to  Litt.  s.  279,  and  several  cases  which  were  cited — secondly,  because  he 
claimed  under  the  same  ^dll  that  the  demandant  claimed  under,  and  was 
therefore  within  the  principle  laid  down  in  Litt.  s.  396  ;  and  that  the  law 
would  intend  that  his  entry  was  for  the  benefit  of  the  heir-at-law.  The  an- 
swer to  the  first  of  these  arguments  on  the  facts  of  the  case  as  stated  in  the 
record  is,  that  his  possession  as  receiver,  if  it  could  at  any  time  be  considered 
%s  his  own  possession,  and  not  that  of  the  Court  of  Chancery,  had  ceased, 
and  that  he  entered  after  the  decree  in  a  new  character,  in  his  own  right ; 
and,  to  the  second  it  may  be  answered,  that  the  demandant  and  tenant  do 
not  claim  under  the  same  will :  the  demandant  claims  as  heir-at-law  dehors 
(a)  Vide  Doe  i/em.  Cooper  v.  Finch^  1  N.  &  M.  130. 
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•f>22l  ^^®  ^^  '♦  **^^  tenant  under  the  will,  (a)  The  law,  therefore,  does 
J  not  imply  that  the  devisee  entered  for  the  benefit  of  the  heir ;  and, 
consequently,  it  becomes  simply  a  question  of  fact,  whether  the  devisee  en- 
tered as  being  absolutely  entitled  to  the  estate,  as  the  owner,  or  whether  he 
intended  really  to  take  possession  of,  and  hold  the  estate  for  the  benefit  of 
the  heir,  in  case  there  should  be  one.  On  the  latter  supposition  the  fine 
would  be  no  bar ;  in  the  former  it  would,  even  though  he  claimed  the  fee 
under  the  idea  that  he  was  entitled  to  it  because  there  was  no  heir-at-law, 
not  because  he  meant  to  oust  him  if  there  was.  If  he  entered  claiming 
the  freehold^  and  exercised  dominion  over  it  as  owner,  it  was  a  fi^ehold  by 
wrong,  on  the  assumption  that  there  was  an  heir-at-law  existing  who  was 
entided  of  right.  The  only  point  for  our  consideration  upon  this  exception  is, 
whether  the  question  was  correctly  left  to  the  jury  or  not ;  and  we  think  it  was. 
Upon  the  fourth  exception,  after  much  doubt  and  fiill  consideration,  we 
come  to  the  conclusion  that  part,  if  not  all,  of  the  document  offered  in 
evidence  by  the  demandant  was  admissible.  The  document  in  question 
was  intituled  "  The  Genealogie  of  the  Lloyds  of  Cwm  Gloyne,  county  of 
Pembroke,  showing  their  descent  firom  the  princes  of  Wales,  together  with 
some  coUaterale  branches  of  the  same  family."  The  pedigree  was  traced 
fi-om  the  Lord  of  Rhys,  prince  of  South  Wales,  who  died  1233,  to  a  Wil- 
liam Lloyd  of  Treveggin,  living  in  1733.  It  stated  in  one  of  the  accounts 
of  one  of  the  collateral  branches,  the  marriage  of  the  sister  of  WiUiam 
Lloyd's  grandfather  to  a  Thomas  Selby,  from  whom  the  demandant  alleged 
*^2')1  ^^^  Thomas  James  Selby,  the  testator,  *was  descended ;  and  it  also 
-I  stated  that  Erasmus  Lloyd  was  his  cousin,  and  the  marriage  of  the 
daughter  of  his  ^eat  grandfather's  brother  with  a  person  of  the  name  of 
Ellis ;  and,  as  evidence  of  both  these  facts,  it  was  materia]  to  the  demand- 
ant's case.  At  the  foot  of  it  was  a  memorandum  in  these  words: — 
"  Collected  from  parish  registers,  wills,  monumental  inscriptions,  family 
records  and  history,  lliis  account  is  now  presented  as  correct,  and  as  con- 
firming of  the  tradition  handed  down  from  one  generation  to  another  to 
Thomas  Lloyd,  Esq.,  of  Cwm  Gloyne,  this  4th  day  of  July,  anno  domini 
1733,  by  his  loving  kinsman,  &c.  William  Lloyd."  The  signature  was 
proved  to  correspond  with  that  to  the  will  of  William  Lloyd,  one  of  the 
anceiStors  of  the  demandant  named  in  the  count.  On  the  back  of  the  doc- 
ument was  an  endorsement  in  these  words:— "A  true  account  of  my  family 
and  origin,  Thomas  Lloyd,  Cwm  Gloyne ;"  and  it  M'as  proved  by  a  living  wit- 
ness, that  this  document  was  found  by  him  fifty  years  ago  amongst  the  papers 
of  the  Cwm  Gloyne  family,  in  a  drawer  in  the  mansion  house  of  the  Cwm 
Gloyne  estate,  which  had  devolved  upon  him  ;  and  the  witness  proved  the 
endorsement  to  be  in  the  handwriting  of  Thomas  Lloyd,  of  Cwm  Gloyne." 
The  document  was  insisted  upon  by  the  counsel  for  the  demandant  as  being 
altogether  admissible.  The  court  rejected  it.  It  was  then  offered  as  ad- 
missible in  part,  viz.  as  evidence  of  the  pedigree  of  the  first  collateral  branch, 
and  rejected :  then,  as  evidence  to  prove  who  the  grandfather  of  William 
Lloyd  was,  and  rejected ;  then  as  evidence  to  show  who  the  father  of  Wil- 
liam Lloyd  was,  but  the  counsel  for  the  tenant  admitting  that  feet,  that  por- 
tion of  the  document  was  also  rejected.  Then,  it  was  contended  that  the 
portion  which  stated  who  the  paternal  uncles  and  first  cousins  of  William 
Lloyd  were,  was  admissible :  it  was  rejected.    Then,  the  demandant's  coun- 

(a)  And  this  would  appear  to  be  so  even  in  the  case  of  a  will  made  since  the  1st  of 
January,  1838.  For  though  the  heir  would  now  iake  as  devisee,  yet  his  title  as  heir  would 
remain  unti'  removed  by  showing  that  he  was  devisee. 
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se  tendered  those  parts  which  showed  *that  William  Lloyd's  uncle  r«524 
John  died  a  bachelor,  and  that  his  uncle  Geoi^  had  certain  chil-  ^ 
dren  then  living:  these  also  were  rejected.  Then,  lastly,  he  offered  such 
part  as  showed  a  marriage  of  Henry  Lloyd's  sister  with  Ellis,  and  the  court 
rejected  that  also,  holding  no  part  to  be  legally  admissible ;  and  the  ques- 
tion is,  whether  that  decision  was  right,     ft  appears  to  us  that  it  was  not. 

It  does  not  admit  of  any  doubt  that  this  pedigree,  if  it  had  been  signed 
by  William  Lloyd  with  the  date  of  1733,  and  without  any  memorandum 
of  his,  and  had  borne  the  memorandum  endorsed  by  Thomas,  would  have 
been  altogether  admissible,  independently  of  the  objection  of  its  having 
been  written  post  litem  motam^  which  will  hereafter  be  considered.  The 
signature  of  William  Lloyd,  one  of  the  family  of  the  demandant,  would 
have  been  equivalent  to  a  declaration  of  the  relationship  of  the  persons  therein 
mentioned,  including  the  marriage  of  a  Selby  with  a  Lloyd,  and  would 
have  been  evidence  to  connect  the  family  of  Ihe  demandant  with  that  of 
the  tenant.  See  the  judgment  of  Lord  Brougham  in  Monckton  v.  The 
Attorney' General.  And  the  signature  of  Thomas  Lloyd,  of  Cwm  Gloyne, 
vould  have  amounted  to  a  similar  recognition  by  another  member  of  the 
same  family.  But  it  is  argued  that  the  memorandum  of  William  Lloyd 
places  this  pedigree  upon  a  different  footing,  and  renders  it  altogether  m- 
admisable.  If  this  were  so,  there  would  still  be  a  question  what  the 
meaning  of  Thomas  Lloyd's  endorsement,  coupled  with  the  &ct  of  its  pre- 
servation by  him,  was.  If  the  words  '^  A  true  account  of  my  family  and 
origin"  were  written  on  the  back  of  the  document  merely  as  denoting  what 
its  cpntents  were — a  sort  of  index  to  it — the  endorsement  would  not  amount 
to  a  recognition  bv  Thomas  of  its  correctness,  and  would  not  render  it 
admissible,  on  the  Noting  of  its  being  equivalent  to  a  declaration  by  Thomas. 
If  the  words  intended  to  ^convey  that  the  writer  had  satisfied  him-  r^eof^ 
self  of  the  correctness  of  WUham's  statement  from  independent  1- 
sources  of  information,  that  is,  from  his  own  knowledge  of  the  tradition 
prevailing  in  his  own  branch  of  the  family,  then  the  whole  pedigree  would 
Dave  been  admissible  as  a  declaration  by  one  of  the  family  of  Cwm  Gloyne. 
There  is  some  evidence  of  such  a  recognition  to  go  to  the  jury  for  their 
consideration;  and  this  would  be  a  ground  for  a  venire  de  novo:  but, 
passin?  by  that  objection,  and  adverting  to  the  memorandum  of  William 
only,  the  question  is,  whether  that  memorandum  destroys  the  effect  of  his 
recoenition,  and  renders  it  wholly  inadmissible  in  evidence,  as  the  lord 
chief  justice  and  the  judges  of  the  Common  Pleas  have  decided. 

The  ground  of  that  decision  appears  to  have  been,  that  the  memorandum 
bore  upon  the  face  of  it,  a  sort  of  certificate  that  the  statement  in  the  pedi- 
gree was  merely  secondary  evidence  of  existing  originals  from  which  it  was 
compiled,  and  that  the  absence  of  those  ori^nals  was  not  accounted  for; 
and  that  if  any  part  of  the  pedigree  was  denved  from  legitimate  sources, 
viz.  personal  knowledge  or  family  tradition,  it  did  not  appear  distinctlv 
which  was  such  part,  and  therefore  the  whole  was  inadmissible.  We  think 
this  view  of  the  case  is  not  correct. 

A  pedigree,  whether  in  the  shape  of  a  genealogical  tree  or  map,  or  con- 
tained in  a  book  or  mural  or  monumental  inscription,  if  recognised  by  a 
deceased  member  of  the  same  family,  is  admissible,  however  early  the 
period  from  which  it  purports  to  have  been  deduced.  On  what  ground  is 
^his  admitted  ?  It  may  be,  because  the  simple  act  of  recognition  of  the 
document  and  consequent  acknowled^ent  of  the  relationship  stated  in  it 
by  a  member  of  the  family,  is  some  evidence  of  that  relationship  from  what- 
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ever  sources  his  information  may  have  been  derived;  because  he  was 
*^261  '^'^^^7)  ^^^  ^^^  ^situation,  both  to  inquire  into  the  truth  of  such 
*"  >  matters,  and  from  his  means  of  knowledge  to  ascertain  it.  The 
opinion  of  Lord  Cottenham  in  Slaney  v.  Wade^  1  Mylne  &  C.  355,  as 
well  as  that  of  Lord  Brougham  in  Moncklon  v.  The  Attomey-Generaly  are 
in  favour  of  this  view  of  the  case.  The  former  noble  and  learned  lord 
held  that  a  copy  of  a  mural  inscription,  marked  and  adopted  by  a  deceased 
member  of  a  family,  was  evidence ;  apparently  not  on  the  ground  of  its 
being  good  secondary  evidence  in  that  case,  but  generally,  because  it  was 
adopted  and  described  by  him  as  the  pedigree  of  his  family ;  and  Lord 
Brougham,  in  the  latter  case,  held  that  a  pedigree  was  evidence, — in  part 
of  which  the  testator  referred  to  a  will  for  his  authority,  in  part,  to  what  he 
had  heard  generally,  in  part,  to  what  he  had  heard  from  members  of  the 
family ;  and  his  lordship  observes  that  a  declaration  may  refer  to  what  a 
party  knows  of  his  own  knowledge,  or,  as  is  much  more  frequently  the  case, 
to  what  he  has  heard  fix)m  others  to  whom  he  gave  creclit ;  for  they  are 
only  adduced  as  evidence  of  reputation  in  the  family,  and  that  is  the  only 
mode  in  which  tradition  in  a  family;  can  be  proved,  and  the  subject-matter 
of  that  tradition  can  be  perpetuated  in  testimony.  The  vice-chancellor  of 
England  seems  to  intimate  a  similar  opinion  in  Slaney  v.  Wade^  7  Sim. 
611.  Neither  of  the  above-mentioned  cases,  however,  is  a  decisive  authority 
in  favour  of  this  position ;  because,  in  the  first  place,  the  document  was 
clearly  admissible  as  secondary  evidence,  the  ori^nal  being  lost ;  in  the 
latter,  the  parts  of  the  pedigree  which  appear  to  nave  been  Cv/pied  from 
originals  or  introduced  upon  the  credit  of  general  rumour,  were  separable 
from  the  rest,  and  the  rest  of  the  document  was  admissible  without  doubt 
But  the  dicta  of  both  the  noble  and  learned  lords,  and,  in  some  degree, 
•5271  ^^^  ^^  ^^  •vice-chancellor,  give  great  countenance  to  the  opmion 
-I  that  the  recognition  of  a  member  of  a  family  of  a  statement  of  rela- 
tionship, is  evidence  of  the  truth  of  that  statement. 

If  this  be  a  correct  view  of  the  law,  the  pedigree  in  question  was  ad- 
missible ;  because  it  was  certainly  acknowledged  by  W.  Lloyd  to  be  contact 

But  the  reason  why  a  pedigree,  when  made  or  recognised  by  a  member 
of  a  family,  is  admissible,  may  be,  that  it  is  presumably  made  or  recognised 
by  him  in  consequence  of  his  personal  knowledge  of  the  individuals  herein 
stated  to  be  relations,  or  of  information  received  oy  him  from  some  deceased 
member  of  what  the  latter  knew  or  heard  from  other  members  who  lived 
before  his  time.  And,  if  so,  it  may  well  be  contended  that  if  the  facts 
rebut  that  presumption,  and  show  that  no  part  of  the  pedigree  was  derived 
from  proper  sources  of  information,  then  the  whole  of  it  ought  to  be 
rejected ;  and  so  also  if  there  be  some,  but  an  uncertain  and  undefined, 
part  derived  from  improper  sources.  But  where  the  framer  speaks  of 
mdividuals  whom  he  describes  as  living,  we  think  the  reasonable  presump- 
tion is,  that  he  knew  them  and  spoke  of  his  own  personal  knowledge, 
and  not  from  reference  to  registers,  wills,  monumental  inscriptions,  and 
family  records  or  history ;  and,  consequently,  to  that  extent  the  statements 
in  the  pedigree  are  derived  from  a  proper  source,  and  are  good  evidence  of 
the  relationship  of  those  persons. 

It  was  objected,  however,  on  the  part  of  the  defendant  in  error,  that  sup- 
posing the  pedi^e,  or  some  part  of  it,  to  be  otherwise  admissible,  it  was 
rendered  inadmissible  by  having  been  written,  or  assented  to,  post  lUein 
motam.  To  this  it  was  answered  that  the  instrument  was  dated  by  William 
Lloyd  in  1733,  and  that  there  could  not  be  a  lis  mota  before  September, 
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1772,  when*  the  testator  died ;  that  an  instrument  must  be  pre-  r^coo 
sumed,  prima  facie^  to  have  been  written  when  it  bears  date —  ^ 
for  which  the  case  of  Anderson  v.  Weston,  6  New  Cases,  296,  8  Scott, 
583;  and  Smith  y. Battens,  1  M.  &  Rob.  341,  were  cited  as  authorities; 
at  all  events,  that  such  was  the  rule  with  respect  to  instruments  dated  thirty 
years  ago  or  upwards,  the  custody  of  which  was  accounted  for.  The  latter 
argument  appears  to  be  well  founded,  and  as  this  document  falls  within 
that  description,  we  think  it  clear  that  the  objection  of  lis  mota  does  not 
apply  to  it,  so  far  as  it  rests  on  the  admission  of  William  Lloyd. 

It  should  seem  also  that  the  acknowledgment  by  Thomas  Lloyd  of  Cwm 
Glyone,  may  be  most  reasonably  inferred  to  have  been  made  before  1772; 
because  the  document  purports  to  have  been  sent  to  him  in  the  year  1733, 
and  it  is  most  likely  that  the  endorsement  would  be  made  within  a  short 
time  following. 

It  becomes  therefore  unnecessary  to  consider  whether  the  mere  existence 
of  those  facts  on  which  a  claim  is  grounded,  constitutes  a  lis  mota  within 
the  true  meaning  of  that  term,  as  was  laid  down  by  my  brother  Alderson 
in  the  case  of  Walker  v.  Tlie  Countess  of  Beachamp,  6  Carr.  &  P.  552,  or 
whether  there  must  not  be,  not  merely  facts  which  may  lead  to  a  dispute, 
but  such  a  lis  mota  or  suit,  or  controversy  preparator}'  to  a  suit  actually 
commenced  or  dispute  arisen  (in  the  language  of  Mr.  Justice  Lawrence, 
in  The  Berkeley  Peerage  case,  4  Campb.  401 ;  and  that  upon  the  same 
question,  or  on  the  same  pedigree,  or  subject-matter,  which  is  now  in  lit- 
igation. This  is  a  question  of  considerable  importance,  which  there  is  no 
occasion  in  this  case  to  discuss. 

We  are  therefore  of  opinion,  that  the  pedigree  was  admissible,  at  all 
events,  for  the  limited  purpose  of  showing  •the  connection  of  the   r^coQ 
persons  therein  described  to  be  living.    As  it  has  been  rejected  alto-   ^ 
gether,  there  must  be  a  venire  de  nfivo.  Venire  de  novo. 

Between  the  date  of  the  verdict  and  the  argument  on  the  bill  of  ex- 
ceptions, the  tenant  died. 

In  Hilary  vacation,  1843,  the  demandant,  acting  upon  the  old  practice  of 
continuing  actions  by  journeys  accounts,  sued  out  a  fresh  writ  against  the 
heir.  In  the  following  Easter  term,  an  application  was  made  to  Lord 
Lyndhurst,  C,  to  set  aside  the  writ  so  issued,  on  the  ^ound  that  by  the 
3  &  4  W.  4,  c.  27,  s.  36,  writs  of  right  are  wholly  abohshed ;  that  in  this 
case  the  suit  abated  by  the  death  of  me  tenant ;  and  that  the  proceedings 
by  journeys  accounts  was  inapplicable  to  such  a  case,  viz.,  the  death  ofa 
sole  defendant  or  tenant. 

The  point  was  argued,  at  great  length,  in  the  Court  of  Chancery,  on  the 
29th  of  April  and  6th  of  May,  by  Sir  Thomas  Wilde,  Sent.,  Sir  John  Bayley, 
and  Gray,  for  the  tenant ;  and  by  Sir  W.  W.  Folktt,  E,  V.  Williams  and 
WilliSy  for  the  demandant. 

For  the  tenant,  the  following  authorities  were  cited.  Statutes  32  Hen. 
8,  c.  2,  ss.  7,  10;  21,Jac.  1,  c.  16;  Year  Books,  M.  10  E.  3,  fo.  16,  pi. 
5;(a)  M.  43  E.  3,  fo.  16,  pi.  17;  M.  14  H.  4,  fo.  23,  pi.  28;  M.  9  H.  6, 
fo.  30,  pi.  1;  Bro..  Abr.,  title  Journeys  Accounts,  pi.  12;  Viner's  Abr., 
title  Journeys  Accounts ;  Comyns's  Digest,  title  Abatement  (P) ;  Ralstall's 
Entries,  417  a;  Brooke's  Reading  on  the  Statutes  of  Limitations,  pp.  154, 
165 ;  F.  N.  B.  32  C. ;  fijpenc^'s  case,  5  Co.  Rep.  6, 6  Co.  Rep.  9  b ;  Elstoh  v. 
Thorowgood,  1  Lord  Raym.  283;  Wilcocks  v.  Huggins,  2  Str.  907,  r*c:qn 
Fitzgibb.  170,  289;  Foot,  Dem.  Sherjf,  Ten.,""  2  New  Cases,  528,   ^  ^"^ 

(a)  JHdmu  la  Rivere  v.  Prior  of  Si.  John  of  Jtru9aUm. 
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2  Scott,  806, 813 ;  Foot  v.  CoUinSy  1  Mylne  &  Cr.  260 ;  Ldghy  Bern.  Leigh j 
Ten.y  2  Scott,  666,  668,  2  N.  C.  464;  Storr  v.  Bowks,  4  B.  &  Ad.  112, 
1  Dowl.  P.  C.  516 ;  Pinnie  v.  Montagu,  5  B.  &  Ad.  877,  2  N.  &  M.  804. 

For  the  demandant,  the  authorities  relied  on  were.  Statutes  Westm.  2, 
13  Edw.  1,)  Stat.  1,  c.  5;  1  R.  2,  c.  9;  32  H.  8,  c.  2,  s.  5;  Year  Books, 
10  E.  3,  fo.  16,  pi.  5;  M.  7  H.  6,  fo.  16,  pi.  26;  Bro.  Abr.  Journeys 
jiccounts,  pi.  4,  8 ;  Statham's  Abr.  Journeys  Accounts ;  Viner's  Abr.  Jour^ 
neys  Accounts)  Com.  Dig.  Abatement  (P);  Rast.  Enter.  107  b ;  F.  N.  B, 
32  C;  Dallison,  p.  3;  Berrington^s  case,  Litt.  Rep.  164;  Hayward  v.  Kin- 
sey,  12  Mod.  229,  568;  note  to  Gainsford  v.  Gr^ih,  1  Wms.  Saund.  59; 
WUcocks  V.  Muggins,  2  Str.  907,  Fitzgibb.  170,  289;  Kinnear  v.  Tarrant, 
5  East,  628;  TUl-Adam  v.  The  InhabUants  of  Bristol,  2  Ad.  &  E.  389, 
4  N.  &  M.  144. 

The  lord  chancellor,  having  taken  time  to  consider,  on  the  last  day  of 
Michaelmas  term  last,  delivered  his  judgment  as  follows: — 

Lord  Lyndhurst,  C.  This  was  a  motion  to  supersede  a  writ  of  right, 
on  the  ground  of  its  having  issued  after  the  31st  of  December,  1834,  the 
time  limited  by  the  3  &  4  W.  4,  c.  27,  s.  36.  By  that  statute  it  is  enacted, 
that  no  writ  of  right,  and  no  other  action  real  or  mixed,  except  a  writ  of 
right  of  dower,  &c.,  shall  be  brought  after  the  31st  of  December,  1834. 

In  opposition  to  this  motion  it  was  contended,  that  the  first  writ  having 
abated  by  the  death  of  the  tenant,  and  this  writ  being  sued  by  journeys  ac- 
*5^1 1  ^^^^^^  against  *the  heir,  it  was  a  continuance  of  the  former  writ, 
-I    and  did  not  come  within  the  prohibition  of  the  statute. 

Where  a  writ  is  sued  by  journeys  accounts,  it  has  the  effect,  at  common 
law,  of  giving  the  plaintiff,  in  many  cases,  the  benefit  of  the  former  suit ; 
as  where  one  of  two  joint  tenants  dies,  by  which  the  writ  abates,  the  plain- 
tiff is  allowed,  within  a  reasonable  time,  to  sue  out  a  new  writ,  and  the 
defendant  will  not  be  allowed  to  take  any  advantage  but  such  as  he  had  at 
the  time  of  the  first  writ.  Walthall  v.  Aldrich,  Cro  Jac.  588.  It  is  some- 
times called  a  continuance;  as  by  Treby,  C.  J.,  in  Kinsey  v.  Heyward, 
1  Ld.  Raym.  432,  by  Chief  Baron  Comyns  in  his  Digest,  and  by  other  au- 
thorities ;  but  it  is  not,  I  think,  strictly  a  continuance ;  for  it  issues  where  a 
former  suit  had  abated.  Lord  Coke  appears  to  have  been  of  this  opinion ; 
for  in  speaking  of  it  in  Spencer^s  case,  5  Co.  Rep,  16,  he  calls  it  quodam" 
modo,  a  continuance.  It  is,  in  truth,  an  indulgence  allowed  by  the  common 
law  in  certain  cases ;  and  the  time  within  which  it  is  to  be  brought,  is  regu- 
lated by  the  discretion  of  the  judges.  It  is  a  new  suit,  to  which  in  certain 
cases,  and  for  certain  purposes,  the  benefit  of  the  abated  suit  is  given,  and, 
in  some  instances,  even  the  costs  of  the  abated  suit.  The  proceedings  on 
the  former  suit  are  entered  on  the  roll,  and  which  are  followed  by  the  pro- 
ceedings upon  the  second  writ.  ITie  common  law,  as  I  have  observed, 
gives  this  indulgence  in  certain  cases  of  abatement ;  but  the  question  is, 
whether  this  indulgence  can  be  allowed  where  the  legislature  has  said  ^^no 
writ  of  right,"  which  is  the  writ  in  this  case,  '^  shall  be  sued  out  after  a 
specified  day."  The  words  of  the  act  are  express  and  peremptory,  "  no 
writ  of  right,  patent,  &c.,  shall  be  brought  srfter  the  31st  of  December, 
1834."  The  enactment  extends  to  every  writ  of  right,  with  the  exceptions 
•5^21  ^^'^^^^^^d  i"  *^^  statute,  and  would,  in  its  terms,  comprehend  writs 
J  sued,  as  well  as  by  journeys  accounts  as  otherwise.  If  we  refer  to 
the  construction  put  on  former  statutes  of  limitation,  it  will  be  found,  not 
only  to  afford  no  ground  for  the  exception  contended  for  m  this  case,  but 
to  lead  to  an  opposite  conclusion. 
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First,  then,  as  to  the  act  of  32  H.  8,  c.  2 ;  it  enacts,  that  no  person  shall 
sae  or  maintain  any  ^t  of  right  for  any  lands,  &c.,  of  the  possession  of 
bis  ancestor,  and  allege  any  further  seisin  of  his  ancestor,  but  only  a  seisin 
within  sixty  years  next  before  the  teste  of  the  writ.  This  is  followed  by  a 
clause  by  wluch  it  is  provided,  that  every  person  who,  at  the  time  of  pass- 
ing  the  act,  had  any  of  the  said  writs  depending,  or  should  thereafter  bring 
any  of  the  said  actions  at  any  time  before  the  feast  of  the  Ascension  in  the 
year  1546,  should  allege  the  seisin,  &c.,  as  he  might  have  done  before  the 
making  of  that  statute.  There  is  a  further  proviso,  that  if  any  person, 
before  the  feast  of  the  Ascension  in  the  year  1546^  should  sue  any  of  the 
said  writs,  &c.,  and  the  same  should  become  abated  by  the  death  of  any 
of  the  said  parties,  then  the  same  persons  being  then  alive,  and  if  not,  then 
the  next  heir  of  such  persons,  mi^ht  pursue  bis  action  in  the  said  matter 
within  one  year  next  after  such  action  or  suit  abated,  and  should  enjoy  all 
such  advantage  as  he  mi^ht  have  had  in  the  former  action  or  suit. 

The  act  provides  only  for  the  case  of  abatement  by  death ;  and  it  has 
been  considered,  under  tnis  statute,  that  where  the  suit  became  abated  for 
any  other  cause,  the  plaintiff  or  demandant  was  not  entitled,  after  the  expi- 
ration of  the  time  hmited,  to  have  a  new  writ  by  journeys  accounts, — 
Brooke's  Reading  on  the  Statute  of  Limitations,  pp.  154,  155.  Brooke 
mentions,  as  an  mstance,  a  praecipe  brought  upon  the  ancient  limitation 
before  the  Ascension  of  1546 ;  the  tenant  tendered  his  law  of  non-sum- 
mons, and  performed  that  after  the  *Ascension,  &c.,  by  which  the  r«coo 
writ  abated,  and  the  plaintiff  brought  a  new  writ  within  the  year  by  L 
ioumeys  accounts,  he  shall  not  have  advantage  to  declare  upon  the  ancient 
limitation,  because  that  has  expired,  and  the  statute  does  not  warrant  any 
abatement  but  by  death.  A^ain,  a  man  brought  a  praecipe  upon  the  ancient 
limitation  before  the  Ascension.  The  writ  is  abated  by  false  Latin,  after 
the  Ascension,  &c.  The  demandant  prayed  to  have  another  writ,  and 
taketh  it  freshly,  by  journeys  accounts,  within  the  year,  &c.  The  tenant 
pleads  non-tenure,  the  demandant  shall  not  have  advantage  to  aver  him 
tenant  the  day  of  the  first  writ,  by  journeys  accounts,  &c.,  because  the  first 
writ  did  not  abate  by  death ;  and  the  averment  proves  he  took  the  writ 
upon  the  ancient  title,  when  the  ancient  limitation  is  determined,  and  there- 
fore is,  without  the  case  of  the  statute. 

If  the  writ  by  journeys  accounts  was  merely  a  continuance  of  the  old 
writ,  and  had  the  efiect  contended  for,  the  plaintiff  would,  in  those  cases, 
have  been  protected  fi"om  the  general  enactment  of  the  statute.  The 
interpretation  put  on  this  act,  applies  directly  to  the  case  now  before  the 
court. 

In  the  modem  statute  of  limitations,  21  Jac.  1,  c.  16,  s.  3,  it  is  provided, 
that,  where  the  judgment  for  the  plaintiff  is  reversed  by  writ  of  error,  and 
in  certain  other  cases,  the  plamtiff  may  bring  the  new  action  within  one 
year  after  the  reversal,  &c.  It  has  been  determined,  under  this  statute, 
that  if  a  plaintiff,  having  commenced  an  action  within  the  time  limited  for 
that  purpose,  shaJl  die  before  judgment,  his  executors  may  bring  a  fresh 
action  within  a  year  from  the  death  of  the  testator.  The  case  of  death  is 
not  provided  for  by  the  act,  which  is  confined  to  error,  arrest  of  judgment, 
and  outlawry ;  but  this  has  been  decided  on,  what  is  called,  the  equity  of 
the  statute,  from  analogy  to  the  cases  that  *are  expressly  provided  t^^oa 
for,  and  fidling  within  the  same  principle^  which  is  not  a  case  of  ^ 
journeys  accounts,(a)  for  a  writ  by  journeys  accounts  cannot  be  sued  after 

(a)   1  Latw.  250. 
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the  death  of  a  sole  plaintiir,  and  the  doctrine  of  equitable  extension  cannot 
be  applied  to  the  present  act,  for  there  is  nothing  on  Tvhich  to  found  it. 

Another  objection  was  made  to  the  writ,  that  it  could  not  be  brought 
on  the  death  of  a  sole  defendant.  There  is  some  conflict  between  the 
authorities  on  this  point.  It  is  said  in  Spericer'^s  case  that  it  lies  not,  but 
between  those  that  were  parties  to  the  first  writ;  as  where  one  of  the  plain- 
tifis,  or  one  of  the  defendants  dies,  and  as  it  clearly  will  not  lie  on  the  death 
of  a  sole  plaintiff',  it  is  not  very  easy  to  understand  why  a  difierent  rule 
should  be  applied  to  the  case  of  a  sole  defendant.  In  the  case  of  dower — 
Bro.  Abr.  Journeys  Accounts  pi.  13,  it  was  held,  that  on  the  death  of  the 
tenant  the  plaintiff  could  not  have  the  benefit  of  a  writ  by  journeys  accounts. 
And  in  Kinsey  v.  Hayward,  1  Lutw.  260,  it  was  stated  by  Girdlerj  of 
counsel  for  the  defendant,  that  the  writ  brought  by  journeys'  accounts  lies 
only  between  the  parties  to  the  first  writ,  or  some  of  them,  as  if  one  of  the 
plaintins,  or  one  of  the  defendants,  dies ;  but  in  no  case  where  there  is  only 
one  plaintiff  or  one  defendant,  one  or  the  other  dies ;  and  this  appears  to 
have  been  admitted  by  the  court.  Chief  Baron  Comyns,  however,  seems 
to  be  of  opinion,  that  the  writ  will  lie  in  such  case,  and,  after  referring  to 
the  passage  in  Lutwyche,  he  cites,  among  other  authorities,  a  case  in 
Leonard,  p.  22,(a)  in  which  it  was  brought,  apparently  without  objection, 
against  the  heir  of  the  original  defendant.  I  should  not,  therefore,  feel 
myself  justified  in  ordering  the  writ  to  be  superseded  on  this  ground,  and 
thereby  putting  an  end  to  the  suit  by  so  summary  a  mode  of  proceeding. 
*5351  *  ^'^  respect  to  the  other  and  the  principal  objection,  I  strongly 
}  incline  to  think  the  writ  cannot  be  sustained;  andiifitwere  necessary 
to  decide  the  question  on  this  motion,  I  should  so  determine.  But,  as  the 
plaintiff  would,  in  that  case,  be  without  remedy,  and  could  not  bring  the 
subject  under  the  review  of  any  other  tribunal,  I  think  I  ought  not,  having 
regard  to  the  nature  of  the  question,  to  interfere  in  this  stage  of  the  pro- 
ceedings, but  leave  the  defendant  to  raise  the  objection  on  the  record  in  the 
court  in  which  the  suit  is  now  pending. 

It  was  suggested  by  Sir  Thomas  Wide  at  the  time,  that  that  could  not 
be  done ;  but  he  stated  no  ground  for  that  opinion ;  and  I  see  no  reason 
why  it  cannot  be  raised  upon  the  record,  because  it  appears  to  have  been 
raised  in  the  court  below  in  almost  all  the  cases  which  are  reported  in 
Brooke's  Abridgement  and  in  other  cases,  and  in  almost  all  the  questions 
on  journeys  accounts.  If  Sir  Thomas  Wilde  could  satisfy  me  it  cannot  be 
so  raised  in  that  case,  I  should  feel  myself  bound  to  decide  upon  this 
motion;  but  I  think  I  ought  not  to  decide  it,  considering  the  nature  of  the 
question  and  the  obscurity  in  which  these  subjects  are  involved,  which  have 
so  seldom  come  before  the  court  in  modem  times.  I  think  I  ought  not  to 
decide  it  if  it  can  be  put  upon  the  record,  so  as  to  be  subject  to  the  review 
of  the  ordinary  tribunals. 

After  some  remarks  by  counsel,  his  lordship  concluded  by  saym^:  I 
have  felt  it  my  duty,  considering  tiie  manner  in  which  it  was  argued,  to 
express  my  opinion  on  the  subject.  I  am  satisfied  this  is  not  properly  a 
continuance ; — that  was  the  argument — I  am  satisfied  it  is  an  indulgence 
permitted  by  the  common  law  in  the  nature  of  a  continuance ;  but  not  so 
much  a  cuntmuance  as  to  make  the  one  suit  a  continuance  of  the  other,  or 
as  to  have  reference  back  to  the  original  writ  as  forming  one  suit. 

Order  refused. 

(a)  DayroU  and  Thinn^s  case,  1  Leon,  22. 
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•RICHARD  HENRY  TOLSON,  Plaintiff;  WILLIAM  KAYE,   [•SSS 
Defendant,  in  Error. 

In  formedon  in  the  descender,  pleas,  that  the  title  and  cause  of  action  did  not  first  descend 
or  fall  by  force  of  the  gift,  within  twenty  years  next  before  the  suing  out  of  ilie  original 
writ,  were  held  good,  although  some  of  such  pleas  did  not  state  that  the  donee,  or  any 
of  the  issues,  in  tail,  had  ever  been  out  of  possession. 

To  a  plea  t^iat  the  title  did  not  first  descend  or  fall  by  force  of  the  gift,  within  twenty 
years  next  before  the  suing  out  of  the  original  writ,  the  demandant  replied  that  the 
title  first  descended  and  fell  to  him  the  demandant^  within  twenty  years.  This  replica- 
tion was  hdd  bad  on  general  demurrer  in  the  Common  Pleas,  and  the  Exchequer 
Chamber  declined  to  reverse  the  judgment,  (a) 

A  writ  of  error,  where  judgment  of  eat  intle  sine  die  had  been  given  for  the  defendant 
belowj  upon  demurrers  to  replications  to  pleas  which  went  to  the  whole  cause  of 
action,  was  quashed  in  the  Exchequer  Chamber,  on  the  ground  that,  inasmuch  as 
certain  issues  of  fact  raised  by  other  pleas  were  undisposed  of,  the  judgment  was  to 
considered  as  incomplete,  and  the  writ  of  error  as  prematurely  brought. 

This  was  a  writ  of  error,  brought  upon  a  judgment  for  the  defendant  in 
an  action  of  formedon  in  the  descender. 

The  count,  after  reciting  the  writ,  whereby  the  now  plaintiff  in  error  de- 
manded five  messuages,  &c.  in  Warth-upon-Derne,  in  the  county  of  York, 
which  Richard  Tolson,  Esquire,  of  Bridekirke,  and  Henry  Tolson,  eldest 
son  of  the  said  Richard  Tolson,  gave  to  the  said  Henry  Tolson,  and  to 
the  heirs  male  of  his  body  begotten  on  the  body  of  Frances,  his  wife,  and 
which  after  the  death  of  the  said  Henry  Tolson,  and  of  Henry  Tolson,  son 
and  heir  of  the  said  Henry  on  the  body  of  Frances,  his  wife,  begotten,  and 
of  Henry  Tolson,  son  and  heir  of  the  said  Henry,  son  of  Henry  and 
Frances,  and  of  William  Tolson,  brother  of  the  said  Henry  and  of  Richard 
Tolson,  son  and  heir  of  the  said  William,  to  the  said  Richard  Henry 
Tolson,  son  and  heir  to  the.  said  Richard,  according  to  the  form  of  the  gilt 
aforesaid,  ought  to  descend;  stated  that  the  first-named  Richard  Tolson 
and  Henry  Tolson  were  seised  of  the  tenements  aforesaid,  with  the  appur- 
tenances, in  their  demesne,  as  of  fee  and  right,  in  the  time  of  peace,  in  the 
time  of  die  late  Lord  Charles  the  Second,  King  •of  England,  by  rmp.o'j 
taking  the  esplees  thereof  to  the  value  of  10/. ;  and  being  so  seised  •- 
thereof,  the  furst-named  Richard  Tolson  and  Henry  Tolson,  on  the  I8th  of 
June  in  the  twenty-fourth  year  of  the  reign  of  the  said  late  king,  at,  &c.,  en- 
feoffed John  MoUineux,  Daniel  Fleming,  Richard  Eaglesfield,  Wilfred  Law- 
son,  Myles  Penington,  and  Andrew  Huddleston,  of  (amongst  other  things) 
the  tenements  aforesaid,  with  the  appurtenances,  to  hold  to  them  and  their 
heirs,  to  the  use  of  the  first-named  Richard  Tolson  and  Anne,  his  then 
wife,  for  and  during  the  term  of  their  natural  lives,  and  the  life  of  the  longest 
liver  of  them,  remainder  to  the  use  of  the  first-named  Henry  Tolson,  and 
the  heirs  male  of  his  body  begotten,  or  to  be  begotten,  upon  the  body  of 
Frances,  his  then  wife,  with  divers  remainders  over,  with  the  ultimate  re- 
mainder to  the  use  of  the  right  heirs  of  the  first-named  Richard  Tolson ;  by 
virtue  of  which  gift,  and  by  force  of  the  statute  for  transferring  uses  into 
possession,  the  first-named  Richard  Tolson  and  Anne,  his  wife,  became  and 
•were  seised  of  the  said  tenements,  with  the  appurtenances,  in  their  demesne 
as  of  fi^ehold,  to  wit,  for  the  term  of  their  natural  lives,  and  the  life  of  the 
longest  liver  of  them,  in  the  time  of  peace,  in  the  time  of  the  said  late  king, 
by  taking  the  esplees  thereof  to  the  value  of  10/. ;  and  being  so  seised  thereof, 
the  first-named  Richard  Tolson  afterwards,  to  wit,  on  the  2d  of  July,  1689, 
at,&c.,  died,  leaving  the  said  Anne,  his  wife,  him  surviving ;  and  the  said 
Anne  afterwards,  to  wit,  on  the  27th  of  March,  1714,  at,  &c.,  died,  leaving 
the  first-named  Henry  Tolson  her  surviving,  who  thereupon,  by  virtue  of  the 

(a)  See  distinction  between  fee-simple-and  fee-tail,  in  respect  of  property  in  trees,  in 
Uford't  ea$e,  11  Co.'  Rep.  46,  b. 
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said  gift,  and  by  force  of  the  statute  aforesaid,  became,  and  was,  seised  of 
the  said  tenements,  with  the  appurtenances,  in  his  demesne,  as  of  fee-tail, 
to  wit,  to  him  and  the  heirs  made  of  his  bod^,  upon  the  body  of  the  said 
•5381    ^''^"^^^j  ^^s  *wife,  begotten,  in  the  time  of  peace,  in  the  time  of 
J   the  Lady  Anne,  late  Queen  of  England,  by  taking  the  esplees 
thereof  to  the  value  of  10/. ;  and  the  first-named  Henry  Tolson,  afterwards, 
to  wit,  on  the  27th  of  September,  1724,  at,  &c.,  died,  leaving  Henry  Tolson, 
his  son  and  heir  male  of  his  body  on  the  body  of  the  said  Frances,  his 
wife,  begotten,  him  surviving;  whereupon  the  right  of  the  said  tenements, 
with  the  appurtenances,  descended  from  the  said  first-named  Henry  Tolson 
to  the  said  Henry  Tolson,  his  son,  as  tenant  in  tail  male,  according  to  the 
form  of  the  gift  aforesaid;  and  the  last-named  Henry  Tolson  afterwards,  to 
wit,  on  the  10th  of  September,  1729,  at,  &c.,  died,  leaving  Henry  Tolson, 
his  eldest  son,  and  heir  of  his  body  lawfully  begotten,  and  William  Tolson, 
the  second  son  of  his  body  lawfully  begotten,  him  surviving;  whereupon 
the  right  to  the  said  tenements,  with  the  appurtenances,  descended  to  the 
last-named  Henry  Tolson  as  tenant  in  tail  male,  according  to  the  form  of 
the  gift  aforesaid ;  and  the  last-named  Henry  Tolson  afterwards,  to  wit,  on 
the  2d  of  February,  1763,  at,  &c.,  died  without  issue  male  of  his  body 
lawfiiUy  begotten,  leaving  Richard  Tolson  son  and  heir  of  the  said  William 
Tolson  lawfully  begotten,  him  surviving,  (the  said  William  Tolson  having 
died  in  the  lifetime  of  the  last-mentioned  Henry  Tolson,  to  wit,  on  the  30th 
of  September,  1748,  at,  &c. ;)  whereupon  the  said  Richard  Tolson,  as  heir- 
at-law  of  the  said  Henry  Tolson,  his  grandfather,  after  the  death  of  the  said 
Henry  Tolson,  his  uncle,  the  ri^t  to  the  said  tenements  with  the  appurte- 
nances, descended  as  tenants  in  tail  male,  according  to  the  form  of  the  gift 
aforesaid ;  and  the  said  last-mentioned  Richard  Tolson  afterwards,  to  wit, 
on  the  23d  of  June,  1815,  at,  &c.,  died,  leaving  the  said  Richard  Henry 
Tolson,  the  now  demandant,  his  only  son  and  heir  of  his  body  lawfully 
•5391   ^^S^^^^i  ^^  surviving:  ^whereupon  the  right  to  the  saifl  tene- 
-»   ments  with  the  appurtenances,  descended  to,  and  now  remaineth, 
and  ought  to  remain,  in  the  said  Richard  Henry  Tolson,  the  demandant, 
according  to  the  form  of  the  gift  aforesaid,  for  that  the  said  first-named 
Henry  Tolson  died,  leaving  the  said  Henry  Tolson,  the  son  and  heir  male 
of  his  body  on  the  body  of  the  said  Frances,  his  wife,  begotten,  him  sur- 
viving ;  and  for  that  the  last-named  Henry  Tolson  died,  leaving  the  said 
Henry  Tolson,  the  son  and  heir  of  his  body  lawfully  begotten,  him  surviv- 
ing; and  for  that  the  last-named  Henry  Tolson  died  without  issue  (male) 
of  his  body  lawfiilly  begotten ;  and  for  that  the  said  WilHam  Tolson  died 
in  the  lifetime  of  the  said  Henry  Tolson,  leaving  the  said  Richard  Tolson, 
the  son  and  heir  of  his  body  lawfully  begotten ;  and  for  that  the  last-named 
Richard  Tolson  died,  leaving  the  said  Richard  Henry  Tolson,  the  now  de- 
mandant, the  son  and  heir  of  his  body  lawfully  begotten,  him  surviving,  he 
brought  suit,  &c. 

The  defendant  pleaded  thirty-two  pleas,  on  the  first  twenly-four  of  which, 
the  demandant Jomed  issue. 

The  twenty-nfth  plea  alleged  that  the  supposed  title  and  cause  ofadion^{a) 
if  any,  to  and  for  the  tenements  aforesaid,  with  the  appurtenances  above  de- 
manded, did  not  first  descend  or  fall,  by  force  of  the  supposed  gift  aforesaid, 
within  twenty  years  next  before  the  suing  out  of  the  said  original  writ  of  the 
said  Richard  Henry  Tolson,  the  demandant,  in  this  behalf.     Verification. 

The  twenty-sixth  plea  alleged  that  the  supposed  title  and  cause  ofacHan, 

(a)  Vide  infrk,  544,  n. 
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if  any,  to  and  for  the  t^iements  aforesaid,  ^tfa  the  appurtenances  above 
demanded,  did  first  descend  more  than  twenty  years  before  the  suing  out 
of  the  said  original  writ  of  the  demandant,  m  this  behalf,  to  wit,  at,  &c. 
Verification. 

•The  twenty-seventh  plea  stated  that  the  first-named  Henry  Tolson  rmpLAQ 
more  than  twenty  years  before  the  suing  out  of  the  original  writ  of  the  ^ 
said  Richard  Henry  Tolson,  the  demandant,  against  the  said  William  Kaye 
therein,  to  wit,  on  the  27th  of  September,  1724,  died,  to  wit,  at,  &c. ;  upon 
whose  decease  the  supposed  title  and  cause  of  action^  if  any,  to  and  for  the 
tenements  aforesaid,  with  the  appurtenances  above  demanded,  by  force  of  the 
supposed  gift  in  the  said  count  mentioned,  immediately  devolved  upon  and 
fell  to  the  said  Henry  Tolson,  his  son,  in  manner  and  form  as  the  said 
Richard  Henry  Tolson,  the  demandant,  had  above,  in  his  said  count  in 
that  behalf,  alleged,  to  wit,  at,  &c. ;  that  the  last-mentioned  Henry  Tolson 
did  not,  upon  or  after  the  death  of  the  first-named  Henry  Tolson,  ever  enter 
into  the  tenements  aforesaid,  with  the  appurtenances  above  demanded  by 
force  of  the  supposed  gift  aforesaid,  upon  or  after  the  death  of  the  first-named 
Henry  Tolson ;  that  tl^  said  supposed  title  and  cause  of  action,  if  any,  to 
and  for  the  tenements  aforesaid,  with  the  appurtenances  above  demanded, 
did  not  first  &11  to  the  said  Henry  Tolson,  the  son  of  the  first-named  Henry 
Tolson,  by  force  of  the  supposed  gift  aforesaid,  upon  or  after  the  death  of 
the  first-named  Henry  Tolson,  within  twenty  years  next  before  the  suing 
out  of  the  said  original  writ  of  the  said  Richard  Henry  Tolson,  the  demand- 
ant, in  this  behalf.     Verification. 

The  twenty-eighth  plea  alleged  that  the  said  Henry  Tolson,  the  son  of 
the  first-named  Henry  Tolson,  more  than  twenty  years  before  the  suine  out 
of  the  original  writ  of  the  said  Richard  Henry  Tolson,  the  demandant, 
against  the  said  William  Kaye  therein,  to  wit,  on  the  lOth  of  September, 
1729,  died,  to  wit,  at,  &c.,  upon  whose  decease  the  supposed  title  and  cause 
of  action^  if  any,  to  and  for  the  tenements  aforesaid,  widi  the  appurtenances 
above  demanded,  by  force  of  the  supposed  gift  •in  the  said  count  ^#5^1 
mentioned,  immediately  devolved  upon  and  fell  to  Henry  Tolson,  I- 
his  son,  that  is  to  say,  Heniy  Tolson,  the  son  of  the  said  Henry  Tolson,  the 
son  of  the  said  first-named  Henrv  Tolson,  to  wit,  at,  &c.,  aforesaid ;  that  the 
said  Henry  Tolson,  the  son  of  the  said  Henry  Tolson,  the  son  of  the  first- 
named  Henry  Tolson,  did  not,  upon  or  after  the  death  of  the  said  Henry 
Tolson,  the  son  of  the  first-named  Henry  Tolson,  ever  enter  into  the  tene- 
ments aforesaid  with  the  appurtenances,  above  demanded,  by  force  of  the 
supposed  ffift  aforesaid,  upon  or  after  the  death  of  the  said  Henry  Tolson, 
the  son  of  me  said  first-named  Henry  Tolson ;  that  the  said  supposed  title  and 
cause  of  action,  if  any,  to  and  for  the  tenements  aforesaid  with  the  appur- 
tenances, above  demanded,  did  nor  first  fall  to  the  said  Henry  Tolson,  the 
son  of  the  said  Henry  Tolson,  the  srn  of  the  said  first-named  Henry  Tolson, 
by  force  of  the  supposed  gift  aforesaid,  upon  or  after  the  death  of  the  said 
Hemry  Tolson,  within  twenty  years  next  before  the  suing  out  of  the  said 
original  writ  of  the  said  Ricnard  Henry  Tolson,  the  demandant,  in  this  be- 
haH.     Verification. 

Twenty-ninth  plea — That  the  said  Henry  Tolson,  the  son  of  the  said 
Henry  Tolson,  the  son  of  the  said  first-named  Henry  Tolson,  more  than 
twenty  years  before  the  suing  out  of  the  original  writ  of  the  said  Richard 
Henry  Tolson,  the  demandant,  against  the  said  William  Kaye  herein,  to 
wit,  on  the  2d  of  February,  176.3,  died,  without  any  heir  male  of  his  body 
lawfully  issuing^  to  wit,  at,  &c. ;  and  that  immediately  thereupon  the  sup- 
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posed  title  and  cause  of  action^  if  any,  to  and  for  the  tenements  aforesaid  with 
the  appurtenances,  above  demanded,  by  force  of  the  supposed  gift  in  the  said 
count  mentioned,  devolved  upon,  and  fell  to,  Richard  Tolson,  the  eldest  son 
and  heir  of  the  body  of  William  Tolson,  (then  deceased,)  the  second  son  of 
Henry  Tolson,  the  son  of  the  first-named  Henry  Tolson,  as  heir  male 
542*1  °^  ^'^  **^  ^^^^  Richard  Tolson's  grandfather,  after  the  death  of 
-I  his  said  uncle  the  said  Henry  Tolson,  the  son  of  the  said  Henry 
Tolson,  the  son  of  the  first-named  Henry  Tolson^  to  wit,  at,  &c. :  that  the 
said  Richard  Tolson,  the  son  and  heir  of  the  said  William  Tolson,  the  sec- 
ond son  of  Henry  Tolson,  the  son  of  the  first-named  Henry  Tolson,  did 
not  upon  or  after  the  death  of  the  said  Henry  Tolson,  the  son  of  the  said 
Henrj  Tolson,  the  son  of  the  first-named  Henry  Tolson,  ever  enter  into  the 
teneme.its  aforesaid  with  the  appurtenances,  above  demanded,  by  force  of 
the  supposed  gift  aforesaid,  upon  or  after  the  death  of  the  said  Henry  Tol- 
son, the  son  of  the  said  Henry  Tolson,  the  son  of  the  said  first-named 
Henry  Tolson :  and  that  the  said  supposed  title  and  cause  of  action,  if  any, 
to  and  for  the  tenements  aforesaid,  with  the  appurtenances,  above  demanded, 
did  not  first  fall  to  the  said  Richard  Tolson,  the  son  and  heir  of  the  said 
William  Tolson,  the  second  son  of  the  said  Henry  Tolson,  the  son  of  the 
first-named  Heniy  Tolson,  by  force  of  the  supposed  gift  aforesaid,  upon  or 
after  the  death  of  the  said  Henry  Tolson,  the  son  of  the  first-named  Heniy 
Tolson,  within  twenty  years  next  before  tiie  suing  out  the  said  original  wnt 
of  the  said  Richard  Henry  Tolson,  the  demandant,  in  this  behalf.  Verifi- 
cation, &c. 

Thirtieth  plea — That,  though  true  it  was  that  the  right  to  the  said  tene- 
ments, with  the  appurtenances,  did  descend  from  the  ^r$/-named  Henry 
Tolson  to  the  said  Henry  Tolson  the  son,  as  tenant  in  tail-male,  in  manner 
and  form  as  the  said  Richard  Henry  Tolson,  the  demandant,  had  above  in 
his  said  count  in  that  behalf  alleged,  nevertheless  for  plea  in  that  behalf  the 
said  William  Kaye  said  that  the  said  last-named  Henry  Tolson  did  not  be- 
come, nor  was  he,  seised  of  the  said  tenements,  with  the  appurtenances,  in 
his  demesne  as  of  fee-tail,  by  taking  the  esplees  thereof,  widiin  twenty  years 
next  after  his  right  to  the  same  first  descended.  Verification,  &c. 
g .  ^«1  •Thirty-first  plea — That,  though  true  it  was  that  the  right  to  the 
-I  said  tenements,  with  the  appurtenances,  did  descend  firom  the  lasU 
named  Henry  Tolson  to  Henry  Tolson,  his  son,  as  tenant  in  tail-male,  in 
manner  and  form  as  the  said  Richard  Henry  Tolson,  the  demandant,  had 
above  in  his  said  count  in  that  behalf  alleged,  nevertheless  for  plea  in  that 
behalf  the  said  William  Kaye  said  that  the  said  last-named  Henry  Tolson  did 
not  become  nor  was  seised  of  the  said  tenements,  with  the  appurtenances, 
in  his  demesne  as  of  fee-tail,  by  taking  the  esplees  thereof,  within  twenty 
years  next  after  his  said  right  to  the  same  first  descended.   Verification,  &c. 

Thirty-second  plea — That,  though  true  it  was  that  the  right  to  the  said 
tenements,  with  the  appurtenances,  did  descend  to  the  said  Richard  Tolson, 
as  heir  male  of  the  said  Henry  Tolson,  his  grandfather,  after  the  death  of 
the  said  Henry  Tolson,  his  uncle,  as  tenant  in  tail-male,  fiwdo  et  formd^ 
for  plea,  nevertheless,  the  said  William  Kaye  said  that  the  last-named 
Richard  Tolson  did  not  become,  nor  was  he  seised  of  the  same  in  his  de- 
mesne as  of  fee-tail,  by  taking  the  esplees  thereof,  within  twenty  years  next 
after  his  said  right  to  the  same  first  descended.     Verification,  &c. 

To  the  twenty-fifth  plea — protestinof  that  the  same,  and  the  matters 
therein  contained,  were  insufficient  in  law,  and  that  he  was  not  under  any 
necessity,  nor  was  he  bound  by  the  law  of  the  land,  to  answei  the  same — 
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the  demandant  replied  that  on  the  1st  of  January,  1815,  to  wit,  at,  &c.,thc 
said  Richard  Tolson,  father  of  the  said  Richard  Henry  Tolson,  the  de- 
mandant, died,  leaving  the  said  Richard  Henir  Tolson,  the  now  demand- 
ant, his  only  son,  and  heir  of  his  body  lawfully  begotten,  him  surviv- 
ing; whereupon  die  ri^t  to  the  said  tenements  with  the  appurtenances, 
above  demanded,  did  first  descend  and  fall  to  him  the  said  Richard  Heniy 
by  force  of  the  said  gift ;  and  that  the  said  right  did  so  first  descend 
•and  fall  to  him  as  aforesaid  widiin  the  space  of  twenty  vears  next  r«c^ 
before  the  suing  out  of  the  said  original  writ  of  him  the  said  Richard  1- 
Henry  in  that  behalf;  and  this  he  was  ready  to  verify,  wherefore  he  prayed 
judgment  and  seisin  of  the  aforesaid  tenements,  with  the  appurtenances, 
to  he  adjud^d  to  him,  &c. 

To  the  twenty-sixth  plea,  protesting,  &c.,  the  demandant  replied  that,  on 
the  1st  of  January,  1815,  to  wit,  at,  £c.  aforesaid,  the  said  Richard  Tolson, 
father  of  the  said  Richard  Henry  Tolson,  the  demandant,  died,  leaving  the 
said  Richard  Henry  Tolson,  the  demandant,  his  only  son,  and  heir  of  his 
body  lawfully  begotten,  him  surviving ;  whereupon  the  right  to  the  said 
tenements  with  the  appurtenances,  above  demanded,  did  m^t  descend  to 
the  said  Richard  Henry ;  and  that  the  said  right  did  so  first  descend  to  him 
within  the  space  of  twenty  years  next  before  the  suing  out  of  the  said  orig- 
inal writ  of  him  the  said  Richard  Henry  in  this  behalf.  Verification,  and 
prayer  of  judgment  and  seisin,  &c. 

To  the  twenty-seventh  plea,  protesting,  &c.,  the  demandant  replied,  that, 
after  the  first-named  Henry  Tolson  died,  as  in  the  said  plea  mentioned,  the 
right  to  the  said  tenements  aforesaid  with  the  appurtenances,  descended 
and  came  to  the  said  Richard  Henry,  the  demandant,  in  manner  and  form 
as  the  said  Richard  Heniy  had  above  in  his  said  count  in  that  behalf  alleged ; 
and  that,  after  the  death  of  the  first-named  Henry  Tolson,  the  right,  title, 
and  cause  of  action  (a)  to  and  for  the  said  tenements  with  the  appurtenances, 
above  demanded,  did  first  fall  to  him  the  said  Richard  Henry,  the  demand- 
ant, by  force  of  the  said  gift,  within  the  space  of  twenty  years  before  the 
suing  out  of  the  original  writ  of  •him  the  said  Richard  Henry  in  this  rtg^c 
behsuf.     Verification,  and  prayer  of  judgment  and  seisin,  &c.  ^ 

To  the  twenty-eighth  plea,  protesting,  &c.,  the  demandant  replied,  that, 
after  the  death  of  the  said  Henry  Tolson,  the  son  of  the  first-named  Henry 
Tolson,  the  right  to  the  said  tenements,  with  the  appurtenances,  descended 
and  came  to  the  said  Richard  Henry,  the  demandant,  by  virtue  of  the  said 
gift,  in  manner  and  form  as  the  saia  Richard  Henry  had  above,  in  his  said 
count,  in  that  behalf  alleged ;  and,  that  after  the  death  of  the  said  Henry 
Tolson,  the  son  of  the  first-named  Henry  Tolson,  the  right,  title,  and  cause 
of  action  (6)  to  and  for  the  said  tenements,  with  the  appurtenances,  above 
demanded,  did  first  fall  to  him  the  said  Richard  Henry,  the  demandant, 
by  force  of  the  said  gift,  within  the  space  of  twenty  years  next  before  the 
suing  out  of  the  said  original  writ  of  him  the  said  Richard  Henry  Tolson,  the 
demandant,  in  this  behalf.  Verification,  and  prayer  of  judgment  and  seisin,  &c. 

To  the  twenty-ninth  plea,  protesting,  &c.,  the  demandant  replied,  that, 
after  the  said  Henry  Tolson,  die  son  of  the  said  Henry  Tolson,  the  son  of 
the  first-named  Henry  Tolson,  died,  as  in  that  plea  mentioned,  the  right  to 
the  said  tenements  with  the  appurtenances,  descended  and  came  to  the  said 
Richard  Henry,  the  demandant,  in  manner  and  form  as  the  said  Richard 

(a)  There  would  *  e  no  caute  of  action  antil,  by  some  act  of  deforcement,  the  seisin  per 
fwmam  dom  had  been  disturbed,  and  the  right  rf  entry  turned  into  a  t-ight  <^  action, 
(*)  Vide  infra,  5d4,  557,  558. 
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Henry,  had  above  in  his  said  count,  in  that  behalf  alleged ;  and  that,  after 
the  death  of  the  said  Henry  Tolson,  the  son  of  the  said  Henry  Tolson,  the 
son  of  the  first-named  Henry  Tolson,  the  said  right,  title,  and  cause  of 
action  to  and  for  the  said  tenements  with  the  appurtenances,  above  de- 
manded, did  first  faU  to  him  the  said  Richard  Henry,  the  demandant,  by 
force  of  the  said  gift,  within  twenty  years  next  before  the  suing  out  of  the 
•5461  ^"P.**^  ^^^  ^^  ^™  *^®  ^^^  Richard  Henry  in  this  b^alf.  Veri- 
-l   fication,  and  prayer  of  judgment  and  seisin,  &c. 

To  the  thirtieth  plea,  protestmg,  &c.,  the  demandant  replied  that  the  ri^ht 
to  the  said  tenements  with  the  appurtenances,  above  demanded,  descended 
and  came  from  the  first-named  Henry  Tolson  to  the  said  Henry  Tolson,  his 
son,  and  from  the  said  Henry  Tolson,  the  son,  to  the  said  Richard  Henry, 
the  demandant,  in  manner  and  form  as  he  the  said  Richard  Henry  had 
above,  in  his  said  count,  in  that  behalf  alleged ;  and  that  the  said  right  did 
so  first  descend  and  come  to  him  the  said  Richard  Henry,  the  demandant, 
within  the  space  of  twenty  years  next  before  the  suing  out  of  the  original 
writ  of  him  the  said  Richard  Heniy  in  this  behalf  Verification,  and  prayer 
of  judgment  and  seisin,  &c. 

To  the  thirty-first  plea,  protesting,  &c.,  the  demandant  replied  that  the 
right  to  the  said  tenements,  with  the  appurtenances,  above  demanded,  did 
descend  and  come  firom  the  said  Henry  Tolson  in  that  plea  mentioned,  to 
the  said  Henry  Tolson,  his  son,  and  fi'om  him  to  the  said  Richard  Heniy 
Tolson,  in  manner  and  form  as  the  said  Richard  Henrv  had  above,  in  his 
said  count,  in  that  behalf  alleged ;  and  that  the  said  ri^ht  did  so  first 
descend  and  come  to  him  the  said  Richard  Henry  withm  the  space  of 
twenty  years  next  before  the  suing  out  of  the  original  writ  of  him  the  said 
Richard  Henry  in  this  behalf.  Verification,  and  prayer  of  judgment  and 
seisin,  &c. 

To  the  thirty-second  plea,  protesting,  &c.,  the  demandant  replied  that  the 
ri^ht  to  the  said  tenements,  with  the  appurtenances,  did  descend  from  the 
said  Henry  Tolson,  grandfather  of  the  said  Richard  Tolson,  to  him  the  said 
Richard,  as  in  that  plea  was  mentioned,  and  from  the  said  Richard  to  the 
said  Richard  Henry,  in  manner  and  form  as  the  said  Richard  Henry  had 
*5471  ^^^^^'  ^^  ^^  ^^  count,  in  that  behalf  alleged ;  and  that  the  *said 
-I  right  did  so  first  descend  and  come  to  him  the  said  Richard  Henry 
within  the  space  of  twenty  years  next  before  the  suing  out  of  the  said  orig- 
inal writ  of  him  the  said  Richard  Henry  in  that  behalf.  Verification,  and 
prayer  of  judgment  and  seisin,  &c. 

The  defendant  demurred  generally  to  the  replications  to  the  twenty-fifth, 
twenty-sixth,  twenty-seventh,  twenty-eighth,  twenty-ninth,  thirtieth,  thirty- 
first,  and  thirty-second  pleas ;  and  the  demandant  joined  in  demurrer. 

After  argument,  the  Uourt  of  Common  Pleas,  in  Hilary  term,  1822,  gave 
judgment  upon  the  above  demurrers  for  the  defendant — ^holding  that  the 
twenty  years  within  which  a  formedan  in  the  descender  must  be  brought, 
under  the  statute  21  Jac.  1,  c.  16.  s.  1,  begin  to  run  when  the  title  descends 
to  the  first  heir  in  tail ;  and  that  there  is  no  distinction  between  the  heir  of  a 
tenant  in  fee  taking  by  descent  and  the  heir  of  a  tenant  in  tail.  3  Brod.  & 
B.  217,  6  J.  B.  Aloore,  542. 

Upon  error  broueht  in  the  Exchequer  Chamber  on  this  judgment,  errors 
were  assigned  as  follows : 

"  Afterwards,  that  is  to  say,  on  the  26th  day  of  May,  1842,  before  the 
justices  of  our  lady  the  queen  assigned  to  hold  pleas  in  the  court  of  the 
said  lady  the  queen  before  the  queen   herself,   and  the  barons  of  the 
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Exchequer  of  the  said  lady  the  queen,  of  the  degree  of  the  coif,\a)  in 
the  Exchequer  Chamber,  at  Westminster,  comes  the  said  Richard  Henr}, 
by  Edward  GMy,  his  attorney,  and  says  that  in  the  record  and  proceed* 
in^  aforesaid,  and  in  giving  Judgment  aforesaid,  there  is  manifest  error,  in 
this, — that,  in  and  by  Qie  said  Judgment,  it  is  considered  by  the  Court  of 
Ae  said  late  king  *George  the  Fourth,  of  the  Bench,  at  Westminster,  f^^aq 
that  the  pleas  of  the  said  Richard  Henry,  by  him  pleaded  by  way  of  •- 
reply  to  the  pleas  of  the  said  William  by  him  twenty-fifthly,  twenty-sixthly, 
twenty-seventhly,  twenty-eighthly,  twenty-ninthly,  thirtiethly,  thirty-firstly, 
and  thirty-secondly  pleaded  in  bar,  were  not  sufficient  in  law ;  whereas  it 
ought  to  have  been  considered  by  the  said  court  that  the  said  several  pleas 
of  the  said  Richard  Henry  were,  and  that  each  of  them  was,  sufficient  in 
law.  There  is  also  error  in  this,  to  wit,  in  and  by  the  said  judgment,  it  is 
considered  by  the  said  court  that  the  said  Richard  Henir  take  nothing  by 
his  writ,  but  that  he  be  in  mercy ;  whereas,  by  the  law  of  the  land,  it  ought 
to  have  been  considered  by  the  said  court,  that,  notwithstanding  the  matters 
in  the  said  twenty-seventh,  twenty-eighth,  twenty-ninth,  thirtieth,  thirty- 
first,  and  thirty-second  pleas  alleged,  the  plaintiff  ought  to  recover  against 
the  said  William  the  tenements  aforesaid,  with  the  appurtenances,  de- 
manded by  the  said  Richard  Henry  against  the  said  William :  There  is 
also  error  in  this,  to  wit,  that,  in  and  by  the  said  judgment,  it  is  considered 
by  die  said  court  that  die  said  Richard  Henry  take  nothing  by  his  said 
WTit,  but  that  he  be  in  mercy ;  whereas,  by  the  law  of  the  land,  judgment 
ought  not  to  have  been  rendered  by  the  said  court  until  after  the  trial  of  the 
said  issues  in  fact  joined  between  the  parties  upon  the  said  record :  (6) 
And  the  said  Richard  Henry  prays  that  the  jucigment  aforesaid,  for  the 
errors  aforesaid,  and  for  other  errors  in  the  said  record  and  proceedings, 
may  be  reversed,  annulled,  and  altogether  holden  for  nought,  and  that  he, 
the  said  Richard  Henry,  may  be  restored  to  all  things  which  he  has  lost  on 
occasion  of  the  said  judgment,  &c."    Joinder  in  error. 

The  case  was  argued  in  the  Exchequer  Chamber  on  the  30th  of  rmp^g 
November,  1842, before  Lord  Demman,  C.  J.,  *Lord  Abinger,  C.  B.,   ^ 
Parke,  B.,  Alderson  B.,  Williams,  J.,  and  Rolfe,  B. 

Mannings  Serjt.,  (with  whom  was  Scotty)  for  the  plaintiff  in  error.  The 
judgment  pronounced  herein  by  the  court  below(c)  proceeded  mainly  upon 
me  authority  of  Doe  dem  George  v.  Jesson^  6  East,  80 ;  and  Coiterell  v. 
Duttoriy  4  Taunt.  826 ;  neither  of  which  cases  will,  upon  examination,  be 
found  to  apply  to  the  question  now  to  be  determined.  Before,  however, 
discussing  the  grounds  of  the  judgment  in  the  court  below,  it  may  be 
more  convenient  to  advert  to  the  statutes  and  the  authorities  upon  which 
reliance  is  placed  to  show  that  that  judgment  cannot  be  supported.  The 
statute  de  donisj  13  Edw.  1,  s.  1,  c.  1,  runs  thus — "First,  concerning 
lands  that  many  times  are  given  upon  condition,  that  is  to  wit,  where  any 
giveth  his  land  to  any  man  and  his  wife,  and  to  the  heirs  begotten  of 
the  bodies  of  the  same  man  and  his  wife,  with  such  condition  expressed, 
that,  if  the  same  man  and  his  wife  die  widiout  heirs  of  their  bodies  between 
them  begotten,  the  land  so  given  shall  revert  to  the  giver  or  his  heir :  in 
case  also  where  one  giveth  lands  in  frank-marriage,  which  gift  hath  a  con- 
dition annexed,  though  it  be  not  expressed  in  the  deed  of  the  gift,  which 

(a)  Barons  or  the  Exchequer  cannot  take  assizes,  and  therefore  cannot  try  a  cause  at 
nisi  prinSf  unless  they  be  or  the  degree  of  the  coif.  But  the  11  G.  4,  &  1  W.  4,  c.  70,  s. 
8,  does  not.  (like  the  27  Eliz.,  c.  6,)  require  this  qualification  for  borons  of  the  Exchequer 
aittini;  in  the  Exchequer  Chnmber  in  error. 

(6)  Vide  postj  588,  589,  590.  {c)  3  B.  &  B.  217,  6  J.  B.  Moore,  542. 
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8  this,  that,  if  the  husband  and  wife  die  without  heir  of  their  bodies  be- 
gotten, the  land,  so  given,  shall  revert  to  the  giver  or  his  heir :  in  case  also 
where  one  giveth  land  to  another  and  the  heirs  of  his  body  issuing ;  it 
seemed  very  hard,  and  yet  seemeth,  to  the  givers  and  their  heirs,  that  their 
will,  being  expressed  in  the  gift,  was  not  heretofore,  nor  yet  is,  observed : 
In  all  the  cases  aforesaid,  after  issue  begotten  and  bom  between  them,  (to 
whom  the  lands  were  given  under  such  condition)  heretofore  such  feoffees 
•5501   ^^^  power  to  aliene  the  land  so  given,  and  to  disinherit  their  •issue 

J  of  the  land,  contrary  to  the  minds  of  the  givers,  and  contrary  to  the 
form  expressed  in  the  gift :  And,  further,  when  the  issue  of  such  feoffee  is 
failing,  {deficiente  exUu^)  the  land  so  riven  ought  to  return  to  the  giver,  or 
his  heir,  by  form  of  the  gift  expressed  in  the  deed,  though  the  issue  (if  any 
were)  had  died ;  yet  by  the  deed  and  feoffment  of  them  (to  whom  the 
land  was  so  given  upon  condition)  the  donors  have  heretofore  been  barred 
of  their  reversion  of  the  same  tenements,  which  was  directly  repugnant  to 
the  form  of  the  gift :  Wherefore  (s.  2)  our  lord  the  king,  perceiving  how 
necessary  and  expedient  it  should  be,  to  provide  remedy  in  the  aforesaid 
cases,  hath  ordained  that  the  will  of  the  giver,  according  to  the  form  in  the 
deed  of  gift  manifestly  expressed,  shall  be  from  henceforth  observed ;  so  that 
they  to  whom  the  land  was  given  under  such  condition,  shall  have  no  power 
to  alien  the  land  so  given,  but  that  it  shall  remain  unto  the  issue  of  them 
to  whom  it  was  given  after  their  death,  or  shall  revert  unto  the  giver,  or  bis 
heirs,  if  issue  fail  (in  that  there  is  no  issue  at  all,)  or  if  any  issue  be,  and 
fail  by  death,  or  heir  of  the  bodjr  of  such  issue  failing.'*  By  the  terms  of 
this  enactment  the  prohibition  is  imposed  upon  the  donees^  not  upon  the 
issue  or  the  heirs  of  donees.  But,  upon  the  construction  of  this  statute,  it 
has  always  been  held  that  the  prohibition  extends  to  the  issue  in  tail  of 
the  donee;  which  can  only  be  by  holding  them  to  be  comprehended 
under  the  term  "  donees."  It  is  true  that  the  issue  in  tail  are  called  heirs 
of  the  donee ;  but  that  is  not  a  strictly  correct  expression ;  they  are  not 
heirs  of  the  donee ;  they  are  the  issue  of  the  donee  specially  designated 
to  take  by  the  gift.  It  frequently  happens  that  the  issue  in  tail  is  not 
heir,  but  takes  because  he  is  designated:  and  that  is  so  clearly  the 
case,  that,  if  land  be  given  to  A.  and  the  heirs  of  his  body,  and  A. 
*55n    ^i^sJeaving  B.  his  son  and  heir,  and  B.  dies  leaving  a  son  •and 

^  daughter  by  one  venter,  and  a  second  son  by  another  venter; 
if  the  eldest  son  enter  and  have  actual  seisin  of  the  land,  and  die, 
the  younger  son  shall  take,  and  not  the  daughter  of  the  whole  blood. 
There  is  no  possessio  fratris^  because  the  younger  son  claims,  not  as  heir 
of  the  party  last  seised,  but  as  heir  in  tail  of  A.  the  original  donee — or,  to 
speak  more  correctly,  as  isstu  in  tail  of  A.,  the  original  donee,  designated 
to  take  by  the  form  of  the  gift.  This  is  distinctly  so  laid  down  in  Cruise\«8 
Digest,  3d  edit.  vol.  iii.  p.  439.  "  Descent  by  Statute  and  Custom,"  tit.  29, 
c.  5,  s.  5 : — "  The  maxim  that  seisinafacU  stipitem  does  not  take  place  in 
the  descent  of  estates-tail ;  it  being  only  necessary,  in  deriving  a  title  to  an 
estate  of  this  kind  by  descent,  to  deduce  the  pedigree  from  the  first  pu^ 
chaser,  and  to  show  that  the  claimant  is  heir  to  him  ;  for,  the  issue  in  tan 
claim  per/orman  doni^  that  is,  they  are  as  much  within  the  view  and  in- 
tention of  the  donor,  and  as  personally  and  precisely  described  in  the  gift, 
as  any  of  their  ancestors."  In  sect.  6,  it  is  said:  "The  exclusion  of  the 
half-blood  does  not  take  place  in  the  descent  of  estates-tail ;  because  the 
descent  from  the  first  purchaser,  or  original  donee  of  the  estate,  must  be 
strictly  proved ;  and,  when  the  lineage  is  thus  made  out,  there  is  no  need 
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of  this  auxBiary  evidence.  Lord  Coke  says,  Co.  Litt.  15  b,(a)  the  issue 
in  tail  is  ever  of  the  whole  blood  to  the  donee.  And  in  a  modern  case  (6) 
Lord  Kenyon  observed,  that,  in  the  case  of  estates-tail,  the  half-blood, 
coming  within  the  description  of  the  entail,  may  inherit  as  effectually  as  the 
whole  [blood:]  there  the  rule  o{ possessio jfratris  does  not  apply."  Author- 
ities are  by  Mr.  Cruise  cited  in  the  margin  for  all  these  positions  except 
the  last,  that  the  rule  of  possessio  frairis  does  not  apply  to  an  estate-tail 
With  regard  to  that,  however,  there  is  a  distinct  authority*  occurring  r^f^M 
shortly  after  the  passing  of  the  statute  de  donis^  in  Maynard's  Edward  L 
the  Second,  folio  147:  "  Herle, — I  give  vou  certain  tenements  in  fee-tail; 
you  have  issue  a  son,  and  afterwards,  by  another  wife,  a  daughter:  y(»u 
die,  your  son  enters,  and  dies  without  issue:  then,  no  man  would  say  that 
she  ought  not  to  enter  as  heir  to  her  brother,  and  yet  she  is  not  of  the 
whole  blood.  Scrope,  Justice. — It  is  no  marvel,  for  she  is  issue  to  him  to 
whom  the  gift  was  made,  and  so,  party  to  the  entaiL^\c)  This,  as  well  as 
the  dictum  of  Lord  Kenyon  in  the  case  before  adverted  to,  is  a  distinct 
authority  to  show  that  there  is  no  possessio  fratris  of  an  estate-tail.  Lord 
Coke  lays  it  down  very  distinctly,  that,  "  if  a  man  makes  a  gift  to  one  and 
his  heirs  of  his  body,  and  he  hath  issue  a  son  and  a  daughter  by  one 
venter,  and  a  son  by  another  venter,  and  the  father  dies,  and  the  elder  son 
enters  and  dies,  the  younger  son  shall  inherit  per  forman  doni;  for  he 
claims  as  heir  of  the  body  of  the  donee,  and  not  generally  as  heir  to  his 
brother;  and  this  is  the  reason  that  Littleton  saith  (sect.  8,)  quod  possessio 
frairis  defeodo  simplici, /aa<  sororem  esse  haredem;  in  which  rule,  every 
word  is  to  be  observed."  In  Hinton  v.  Hinton^  2  Ves.  sen.  634,  it  is  said  by 
the  court :  "  It  is  truly  said,  that,  if  a  man  seised  of  an  estate-tail,  with  or  with- 
out remainder  over,  contracts  for  sale  and  receives  the  purchase-money,  and 
dies,  in  the  first  case  without  levying  a  fine,  or  without  a  recovery  in  the 
last  case,  this  court  would  not  carry  into  execution  against  the  issue  in  tail ; 
as  was  the  case  of  Mr.  Savil  of  Medley,  who,  when  tenant  in  tail,  chose 
rather  to  live  in  gaol  and  be  served  on  plate  there,  than  to  perform  his 
agreement:  but  the  ground  of  that  is,  the  issue  in  tail  in  the  one  case,  or 
remainder-man  in  the  other,  claim  per  forman  dom,  from  the  creator  or 
author  of  the  estate-tail;  *and,  therefore,  though  in  the  power  of  r#tcq 
tenant  in  tail  to  be  barred  by  a  particular  conveyance,  that  not  •- 
being  done,  the  court  cannot  take  away  that  right  they  derive,  not  from  the 
tenant  in  tail,  but  from  the  author"  (of  the  entail.)  In  Hinton  v.  Hinton, 
the  right  of  the  issue  in  tail  is  put  upon  the  same  footing  as  the  right  of  the 
remainder-man.  The  donor  must  be  taken  to  contemplate,  and  provide 
for  the  rights  of,  the  issue  of  the  first  donee  as  much  as  the  issue  of  the 
remainder-man.  If  land  be  given  to  A.  and  the  heirs  of  his  body,  remainder 
to  B.  and  the  heirs  of  his  body,  and  A.  has  a  son  C,  and  B.  has  a  son  D., 
the  rights  of  C.  are  as  much  within  the  purview  of  the  gift  and  the  intention 
of  the  donor,  as  the  rights  of  D. ;  probably  more  so,  because  the  donor  has 
postponed  B.  and  his  issue  to  A.  and  his  issue.  But,  according  to  the 
other  side,  although  the  rights  of  the  issue  of  B.  cannot  be  defeated  without 
suflerinff  a  recovery,  and  although  an  act  done  by  B.  to  bar  his  issue,  or 
any  laches  by  B.,  will  not  have  the  effect  of  defeating  the  gift  to  his  issue, 
yet  the  act  or  the  laches  of  A.  will  have  the  effect  of  defeating  the  gift  to 
the  issue  of  A.  Tenant  in  tail  cannot  disclaim^  May^ard,  547,  8,  9.  ;{d) 
?ind  in  Ferrer^s  case,  6  Co.  Rep.  7  b,  it  is  laid  down,  that  "  in  a  formedon 

(a)  Ratdifft  ctue,  5  Co.  Rep.  41  b.  {b)  Doe  dem.  Oregory  ▼.  Whicheio,  S  T  R.  211 

(c)  And  see  Maynard^a  £dw.  II.  p.  628,  629.    {d)  R.  de  Broke  ▼.  7.  U  Boiiiler,  T.  17.  £  2 
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in  descender,  if  the  demandant  be  barred  by  verdict  or  demurrer,  or  by  a 
release  of  errors,  yet  the  issue  in  tail  shall  have  a  new  formedon,  in 
descender,ybr  he  claims  not  only  as  heir^  but  per  formam  doni ;  and  he 
shall  not  be  barred  by  the  faint  or  false  pleading  of  his  ancestor."  Then 
why  is  he  to  be  barred  by  the  laches  of  his  ancestor  in  not  asserting  his 
right  during  twenty  years  ?  There  is  nothing  in  the  statute  21  Jac.l,  c.  16, 
which,  in  terms,  takes  away  this  right.  The  first  section,  "  for  quieting 
•5541  *^^  nien*s  estates  and  avoiding  of  suits,"  enacts,  "  that  all  writs  ol 
J  formedon  in  descender^  fornuedon  in  remainder^  and  formedon  in 
reverter^  at  any  time  hereafter  to  be  sued  or  brought  of  or  for  any  manors, 
lands,  tenements,  or  hereditaments  whereunto  any  person  or  persons  now 
hath  or  have  any  title  or  cause  to  have  or  pursue  any  such  writ,  shall  be 
sued  and  taken  within  twenty  years  next  after  the  end  of  this  present 
session  of  parliament ;  and  after  the  said  twenty  years  expired,  no  such 
person  or  persons,  or  any  of  their  heirs,  shall  have  or  maintain  any  such 
writ  of  or  for  any  of  the  said  manors,  lands,  tenements,  or  hereditaments : 
and  that  all  WTits  of  formedon  in  descender^  formedon  in  remaijider^  and 
formedon  in  reverter ^  of  any  manors,  &c.  at  any  time  hereafter  to  be  sued 
or  brought,  by  occasion  or  means  of  any  title  or  cause  hereafter  happening, 
shall  be  sued  and  taken  within  twenty  years  next  after  the  title  and  cause 
of  action  first  descended  or  fallen,  and  at  no  time  after  the  said  twenty 
years."  The  argument  in  support  of  the  judgment  of  the  court  below  wiU 
be  founded  upon  the  introduction  of  the  word  "first,"— -an  ai^^ument 
clearly  at  variance  with  the  grammatical  construction  of  our  lan^age,  and 
the  usual  phraseolo^  of  the  time  at  which  the  act  passed.  Although  it 
was  not  contended,  m  the  argument  below,  that  a  remainder  or  reversion 
expectant  upon  an  estate-tail  can  be  defeated  by  the  laches  of  the  tenant  in 
tail,  by  his  lying  by  for  twenty  years ;  yet  the  convenience  of  quieting  men's 
titles,  upon  which  the  decision  of  the  court  below  proceeded,  would  apply 
as  distinctly  to  the  claims  of  a  remainder-man  or  of  the  reversioner,  as  it 
would  be  to  the  claim  of  the  issue  in  tail.  Because,  if  a  tenant  in  tail,  in  a 
county  where  there  is  no  register,  is  enabled  to  execute  a  conveyance  by 
lease  and  release,  suppressing  some  marriage  settlement,  (as  was  done  in 

•5551  ^^  ^^'  ^^^^^  ^'  ^y^'  3  B.  &  Ad.  738, 1  N.  &  M.  385,)  the  •in- 
■*  convenience  to  the  purchaser  is  precisely  the  same  whether  the  claim, 
in  opposition  to  the  conveyance,  is  set  up  by  the  issue  in  tail,  or  by  ajparty 
claiming  by  way  of  remainder.  The  principal  ground  taken  m  the  Court 
of  Common  Pleas  was,  that  for  the  quieting  of  men's  titles,  it  is  expedient 
that  the  issue  in  tail  should  not,  after  twenty  years'  acquiescence  by  his 
ancestor,  be  allowed  to  set  up  his  title  in  disturbance  of  the  conveyance  of 
his  ancestor.  But,  what  difference  can  it  make  to  the  purchaser  whether 
the  adverse  claim  is  set  up  by  the  issue  of  the  eldest  son,  who  is  said  to  be 
barred  by  his  ancestor's  acquiescence,  or  by  the  second  son  or  his  issue, 
who,  it  is  admitted,  are  not  oarred  ?  The  inconvenience  is  the  same  in 
either  case :  and  it  is  not  reasonable  that  the  language  of  the  statute  should 
be  strained  for  the  purpose  of  reaching  the  one  case,  when  it  is  impossible 
to  strain  it  so  as  to  reach  the  other,  which  stands  in  precisely  the  same 
position ;  the  issue  in  tail  and  the  remainder-man  both  taking,  not  as  heirs 
of  the  person  last  named  of  the  estate-tail,  nor  indeed  as  heirs  of  the  donee, 
but  as  parties  entitled  ex  provisione  donatoris^  by  the  express  limitation  of 
the  gift.  If  this  new  doctrine  can  be  supported,  it  follows  that  any  tenant 
in  tail  who  happens  to  live  for  twenty  years  after  his  estate-tail  comes  mto 
possession,  may,  so  far  as  his  issue  is  concerned,  destroy  the  estate-tai! 
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without  fine  or  recovery,  by  lease  and  release  executed  at  the  'time  hit 
interest  first  accrues.  [Lord  Abinger,  C.  B.  According  to  your  agument, 
the  tide  of  a  purchaser  would  not  be  secure,  even  though  the  heirs  of  the 
donee  had  been  out  of  possession  500  years.]  The  inconvenience  is  ad- 
mitted to  exist  with  regard  to  the  remainder-man. — [Rolfe,  B. — In  the 
case  you  put,  the  tenant  in  tail  creates  a  base  fee,  which  is  good  as  against 
him.  Upon  his  death  the  ri^ht  to  enter  would  first  accrue  to  his  issue.] 
If  a  base  fee  had  been  acquired,  as  where  tenant  in  tail  levied  a  fine, 
*the  issue  in  tail  was  barred  absolutely,  though  the  remainder  and  rme^p^ 
reversion  would  continue  to  exist.  A  base  fee  cannot  be  ere-  '- 
ated  by  an  indenture  of  bargain  and  sale,  which  conveys  an  estate 
for  a  year  only,  or  by  an  indenture  of  release,  unless  the  relessee  enter 
during  the  life  of  the  relessor.  But  suppose  a  party  entitled  to  enter  as 
tenant  in  tail,  aliens  without  having  taken  possession,  actual  or  legal,  ac- 
cording to  the  view  of  the  case  contended  for  by  the  defendant,  tw^enty 
years'  possession  by  the  alienee  would  bar  the  issue  in  tail.  [Rolfe,  B. 
AU  the  evils  and  inconveniencies  you  are  pointing  out,  would  have  arisen 
in  the  case  of  a  party  living  and  out  of  possession  at  the  time  of  the  passing 
of  the  21  Jac.  1,  c.  16.  You  must  contend  that  the  legislature  intended  to 
pass  an  act  which  was  to  operate  differently  upon  persons  living  afterwards. 
Alderson,  B.  That  is,  that  they  intended  to  injure  those  whom  they  knew, 
but  not  those  whom  they  did  not  know.  Lord  Abinger,  C.  B.  I  see  no 
reason  why  the  statute  should  not  receive  the  same  construction  in  both 
cases.]  Though  the  provision  reliiting  to  rights  of  action  ahready  vested, 
and  that  relating  to  rights  of  action  thereafter  to  accrue,  are  distmct,  it  is 
not  contended  that  any  different  construction  is  to  be  put  upon  the  two 
clauses.  But  with  respect  to  the  former  clause, — that  relating  to  rights  of 
action  already  vested, — no  hardship  could  accrue.  Particular  individuals 
were  in  actual  possession  of  rights  of  action  which  it  was  in  their  power 
immediately  to  enforce.  These  parties  were  allowed  ten  years  to  bring 
their  actions.  The  first  clause  of  the  statute  reserves  to  these  parties  pre- 
cisely the  same  right  which,  the  demandant  contends,  is  reserved  to  him  bv 
the  second  clause.  It  is  the  defendant's  case,  not  the  demandant's,  which 
requires  that  issues  in  trial  whose  titles  have  accrued  since  the  passing  of 
the  act,  shall  be  placed  in  a  different  position  firom  those*  whose  r*^p^j 
title  accrued  before  the  act.  The  only  difference  between  the  two  ^ 
cases  is,  that  the  legislature  gave  to  them  whom  they  may  have  known, 
twenty  years,  in  addition  to  all  the  time  they  had  already  lain  by,  but  gave 
to  future  claimants  only  twenty  years  firom  the  death  of  their  predecessors. 
In  a  note  to  Shepherd's  Touchstone,  by  Atherley,  p.  336,  treating  of  the  stat- 
ute de  denis^  it  is  said :  ^^  Amongst  other  means  by  which  its  strictness  is  re- 
laxed, the  above-noticed  act  of  21  James  I.,  may  be  regarded  as  one.  To 
what  extent  this  act  interferes  with  the  statute  de  doniSj  is  the  point  which 
forms  the  subject  of  our  present  inquiry.  In  order  to  come  to  a  more  cor- 
rect conclusion  in  this  inquiry,  it  will  be  proper  to  observe,  that,  ever  since 
the  passing  the  statute  de  donis,  it  has  been  held  that  each  and  every  suc- 
ceeding tenant  in  tail  has  an  estate  or  title  distinct  from  the  estate  or  title 
of  the  preceding  one,  because  each  succeeding  tenant  in  tail  is  held  to 
derive  his  title,  not  fi'om  the  preceding  tenant  in  tail,  but  from  the  donor ; 
and,  although  the  succeeding  tenant  in  tail  may  derive  his  title  throu^  the 
preceding  one,  still  he  is  held  to  take  no  estate  or  interest  from  him^  hxxiper 
formam  dom.^'  And,  after  referring  to  several  authorities,  the  note  pro- 
ceeds:— "  In  a  certain  sense,  therefore,  every  tenant  in  tail  is  to  be  regarded 
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as  a  kia3  of  purchaser.  The  act  of  the  21  James  I.,  must  be  clearly  con- 
strued with  reference  to  the  doctrine  just  noticed.  Each  succeeding  tenant 
in  tail,  therefore,  having  an  estate  or  title  distinct  from  the  estate  or  title  of 
the  preceding  one,  even  though  the  succeeding  one  may  be  the  son  and 
issue  in  tail. of  the  preceding  one,  it  of  course  follows  that  a  title  or  cause 
of  action  (spoken  of  by  the  act)  which  falls  upon  the  son  in  respect  of  his 
estate-tail,  cannot  possibly  be  the  same  title  or  cause  of  action  which  had  pre- 
viously fallen  on  his  father  in  respect  of  his  (the  father's)  estate-tail.  As  the 
*5^1    ^^^^^^^  ^^  ^^  father  *and  the  son  are  distinct  estates,  so  the  father  and 

-■  the  son  must  necessarily  have  a  distinct  cause  of  action  on  account  of 
his  own  estate ;  and,  consequently,  when  the  act  says  that  forjnedon  in  de- 
scender shall  be  brought  within  twenty  years  after  th.e  title  or  cause  of 
action  first  descended  or  fell,  it  must  necessarily  mean  that  every  party  who 
brings  a  formedon  must  bring  it  within  twenty  years  next  after  his  (the 
party's)  own  title  or  cause  of  action  first  descended  or  fell,  and  not  within 
twenty  years  after  the  title  or  cause  of  action  of  some  other  person  (and 
which  related  to  another  estate  or  interest)  descended  or  fell  upon  such 
other  person.  Every  person,  therefore,  who  has  a  distinct  estate  (as  every 
tenant  in  tail  has,)  must,  if  he  is  disseised  of  such  estate,  have  a  distinct 
cause  of  action,  and  the  act  of  James  allows  him  twenty  years  in  which  to 
bring  his  formedon,  after  such  cause  of  action  first  arises."  [Lord  Abinger, 
C.  Jf.  The  author  of  that  note  seems  to  think  that  the  estate-tail  has  nothing 
to  do  with  the  inheritance.  The  issue  in  tail  takes  per  f&rmam  dom;  but 
it  is  by  descent  that  he  claims.]  He  takes  quodammodo  by  descent,  not  from 
the  party  last  seised  by  virtue  of  the  entail,  but  by  descent  firom  the  donee,(a) 
and  therefore  he  takes  the  estate  discharged  from  the  encumbrances  of 
the  last  preceding  entailee.  So,  each  surviving  heir  apparent  takes  the 
dukedom  of  Cornwall  discharged  from  all  encumbrances  created  by  his 
quasi  ancestor ;  yet  the  estate  of  the  duke  of  Cornwall  is  an  estate  of  in- 
heritance. [Lord  Abinger,  C.  B.  Not  so.  The  nature  of  that  estate  is 
veiy  fully  discussed  in  The  Princess  case^  8  Co.  Rep.  1.  The  duke's  title, 
which  vests  before  his  father's  death,  rests  upon  an  act  of  parliament :  it  is 
^5591    **"^  estate-tail.     A  remainder-man  has  no  estate  at  all  until  failure 

-I  of  the  issue  in  tail ;  therefore  his  is  not  an  estate  by  descent:  but  the 
issue  in  tail  takes  by  virtue  of  his  descent.]  Not  from  the  party  last 
seised — the  party  guilty  of  laches — but  from  the  donee.  It  was  one  of  the 
resolutions  in  the  Princess  case^  that  the  fee-simple  of  the  duchy  is  in  the 
duke.  "  If,  therefore,"  proceeds  Mr.  Atherly,  "  a  title  or  cause  of  action 
falls  or  descends  upon  A.  B.,  and  he  neglects  to  bring  his  formedon  within 
twenty  years  after  it  so  fells  or  descends,  on  what  ground  can  it  be  con- 
tended that  the  son  and  issue  in  tail  of  A.  B.,  who  has  a  distinct  tide  or 
cause  of  action  from  the  one  which  his  father  had,  shall  be  barred  of  his 
formedon?  As  to  the  expression  in  the  act,  *  first  descended  or  fallen,'  it 
must  be  quite  clear,  that,  in  whatever  sense  the  term  '  first'  is  to  be  under- 
stood, it  must  be  applied  to  the  tide  or  cause  of  action  which  has  descended 
or  fallen  upon  the  person  having  such  tide  or  cause  of  action,  and  not  to 
the  tide  or  cause  of  action  which  had  previously  fallen  or  descended  upon 
some  other  person.  Another  argument  in  favour  of  the  construction  con- 
tended for  is,  that  it  cannot  be  supposed  that  thj  act  meant  to  entirely  take 
away  the  right  of  any  one  who  had  himself  an  original,  primary  substan- 
tive right,  and  not  derived  by  descent  from  another;  because  it  gannot  be 

(a)  The  decent  is  not  always  necessnrily  traced  from  the  donee;  as  a  ^ift  in  tail  i*^af 
be  made  to  A.  and  his  heirs  begotten  of  the  body  of  his  father  or  grandfather. 
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supposed  that  the  act  meant  to  deprive  man  of  his  right  for  the  laches  and 
neglect  of  another.  It  may,  therefore,  it  is  conceived,  be  safely  assumed 
that  the  act  did  not  intend  to  entirely  take  away  the  right  of  any  man,  where 
his  right  was  a  primary,  original  right,  and  not  a  mere  derivative  one ;  but 
merely  meant  to  narrow  or  abridge  the  period  in  which  he  might  recover 
his  right,  where  he  had  been  deprived  of  it.  If  this  is  admitted,  then  it 
necessarily  follows  that  each  succeeding  issue  in  tail  (each  such  issue  in  tail 
having  an  original  primary  rieht)  has  still  a  *right  to  bring  a  forme-  r*^/) 
don,  provided  he  brings  it  within  the  period  prescribed  by  the  act.  *- 
But  is  there,  it  may  be  asked,  any  thin^  either  in  the  language  or  evident 
meaning  of  the  act  which  militates  against  this  opinion  ?  If  the  construc- 
tion of  the  act  is  to  be  influenced  (as  it  is  conceived  it  must)  by  the  doc- 
trine above  noticed,  viz.  that  each  and  every  succeeding  tenant  in  tail  has 
a  distinct  estate  from  that  of  his  ancestor,  then  it  must  be  tolerably  clear 
that  this  question  may  be  safely  answered  in  the  negative.  Construing  this 
act  with  reference  to  this  doctrine,  nothing,  either  in  the  preamble  to  the 
act,  or  in  the  enacting  part,  (even  if  that  part  of  the  enacting  clause  which 
applies  solely  to  cases  which  were  in  existence  at  the  time  of  passing  the 
act  should  be  resorted  to  in  order  to  aid  the  construction  of  that  part  of  it 
which  applies  to  cases  which  may  now  arise,)  or  in  the  proviso,  can  be 
(airly  considered  to  oppose  the  opinions  just  advanced ;  nor  is  there  in  the 
general  object  which  the  act  had  in  view,  that  of  quieting  titles,  any  thing 
diat  militates  against  such  opinion.  But,  in  order  to  be  the  better  satisfied 
of  this,  let  us  take  a  more  minute  view  both  of  the  different  or  component 
parts  of  the  act,  and  of  its  general  object.  As  to  the  preamble,  which 
speaks  of  quieting  titles,  it  cannot,  it  is  conceived,  have  the  slightest  influ- 
ence in  the  construction  of  the  act:  at  any  rate,  to  hold  that  the  preamble 
affords  an  evidence  that  it  was  the  intention  of  the  act  to  make  the  laches 
of  tenants  in  tail  operate  as  a  bar  to  the  issue  in  tail,  would  be  absurd,  un- 
less it  could  be  contended  that  it  afforded  an  equal  evidence  of  an  intention 
that  his  laches  should  bar  the  remainder-man  and  reversioner.  But  the 
remainder-man  and  reversioner,  it  is  admitted,  are  not  barred  by  the  laches 
of  tenant  in  tail,  unless  they  have  become  so  by  the  alteration  of  the  law 
efiected  in  Tolson  v.  Kaye.  To  have  made  the  act  really  an  act  for  quieting 
titles,  the  laches  of  tenant  in  tail  ^should  have  been  made  a  bar  to  r^^gi 
the  formedon  of  the  remainder-man  and  reversioner,  as  well  as  of  ^ 
the  issue  or  heir  in  tail."  The  question  is,  whether  the  right  here  sought 
to  be  enforced,  is  the  same  right  that  was  lost  by  the  laches  of  the  ancestor. 
If  it  be,  the  demandant  is  out  of  court.     It  was  formerly  not  unusual  to 

S've  lands  to  B.  and  the  heirs  of  the  body  of  A.,  his  father;  in  which  case 
e  issue  would  take  as  the  heirs  of  B.,  not  as  heirs  of  the  person  last 
seised,  for  the  heir  of  the  &ther  mi^t  not  be  the  heir  of  the  donee.  For 
instance,  suppose  A.  has  two  sons,  B.  and  C,  by  different  venters,  and  an 
estate  is  given  to  B.,  the  eldest  son,  and  the  heirs  of  the  body  of  A.,  the 
father;  in  that  case,  C,  the  second  son,  though  of  the  half-blood,  and 
consequently  not  the  heir  of  B.,  would  take  by  virtue  of  the  limitation.  Or, 
suppose  land  to  be  given  to  A.  in  tail,  remainder  to  B.  in  tail,  to  wit,  to  him 
and  the  heirs  of  the  body  of  B.'s  father,  and  B.  dies  before  the  expiration  of 
the  first  estate-tail ;  if  B.  leave  any  issue,  such  issue  will  take ;  and,  upon  the 
extinction  of  that  issue,  the  issue  of  B.'s  father  will  take,  though  of  the 
half-blood  to  B.  [Alderson,  B.  Does  the  decision  of  the  court  below 
amount  to  more  than  this — that,  for  the  purpose  of  giving  effect  to  tlie 
siu.uu*  *iJ  donisy  the  word  "heirs"  is  not  to  bear  its  strict  legal  interprets* 


661  ToLSow  V.  Kaye,  T.  V.  1843. 

tion ;  Dat  for  the  piiqx)se  of  giving  efiect  to  the  statate  of  limitations,  it  is? 
Is  there  any  thing  unreasonable  in  supposing — ^the  object  of  the  latter 
statute  being,  the  quieting  of  men's  estates  and  avoiding  of  suits — that  the 
first  person  who  was  in  a  situation  to  make  a  claim  neglecting  so  to  do,(a) 
his  acquiescence  should  bind  all  those  persons  who,  in  any  sense^  are  his 
heirs,  but  that  it  should  be  otherwise  with  respect  to  the  statute  de  donis^] 
Tbdi  construction  is  unnecessary;  and  it  certainly  was  never  suggested 
^0^21  before.  The  word  "heirs"  is  •properly  introduced  into  the  statute, 
-I  because  the  legislature  was  providing  not  only  for  formedons  in  the 
descender,  but  for  formedons  in  the  remainder,  and  formedons  in  the 
reverter.  Now  the  parties  entitled  in  remainder,  may,  and  those  entitled 
in  reversion,  mttstj  claim  in  fee-simple.  In  such  cases  the  heir  might  well 
be  barred  by  the  laches  of  his  ancestor,  the  demandant's  immediate  prede- 
cessor in  the  entail,  without  interfering  with  the  provisions  of  the  statute  de 
donis.  The  note  to  Sheppard's  Touchstone  thus  proceeds:  "But,  whilst 
the  remainder-man  or  reversioner  may  bring  his  formedon,  and  that,  too, 
at  a  more  remote  period  than  the  issue  or  heir  in  tail  can  possibly  bring  his, 
it  must  be  clear  that,  whilst  this  can  be  done,  the  possession  cannot  be  said 
to  be  quieted;  and,  as  the  possession  would  not  be  quieted  by  holding  the 
issue  in  tail  to  be  barred  of  his  formedon  by  the  laches  of  his  ancestor  or 
predecessor,  it  is  evident  that  no  great  weight  is  to  be  attached  to  the  pre- 
amble of  the  act:  at  least,  it  must  be  obvious  that  it  ought  not  to  be  made 
the  reason  for  putting  a  construction  upon  the  act  to  the  prejudice  of  the 
issue  in  tail.  If,  indeed,  the  preamble  could  have  any  weight  in  the  de- 
termination of  the  question  now  under  consideration,  every  inference  to 
be  drawn  from  the  preamble  would  be  in  favour  of  the  issue  in  tail,  and 
not  against  him.  There  would  appear  to  be  as  strong  or  even  stronger 
reason  for  making  the  laches  of  tenant  in  tail  a  bar  to  the  remainder-man 
and  reversioner,  than  for  making  them  a  bar  to  the  issue  in  tail,  yet,  as  the 
act  (notwithstanding  the  preamble)  does  not  make  the  laches  of  tenant 
in  tail  a  bar  to  the  remainder-man  and  reversioner,  it  is  fair  to  presume 
that  it  did  not  intend  that  such  laches  should  operate  as  a  bar  to  the 
issue.  Upon  the  whole,  it  may  perhaps  be  safely  decided  that  there  is 
nothing  in  the  preamble  that  can  at  all  induce  a  construction  of  the  act 
unfavourable  to  the  right  of  each  and  every  succeeding  issue  or  heir  in  tail 
•to  bring  his  formedon,  provided  he  brings  it  within  twenty  years 


•563] 


after  his  right  first  accrues."     In  deriving  tide  to  an  estate-tail,  it  is 


quite  immaterial  whether  the  party  through  whom  the  demandant  derives 
title  was  seised  or  not ;  1  Prest.  Conv.  p.  247.  (2d  ed.)  For  this  position 
Mr.  Preston  refers  to  F.  N.  B.,  212,  where  it  is  said,  that,  "  in  this  writ 
of  formedon  the  demandant  ought  to  make  mention  of  every  man  who  was 
seised  by  force  of  the  tail,  and  to  name  himself  son  and  heir  in  his  writ,  in 
this  manner — ^  and  which  after  the  death  of  the  aforesaid  D.  and  E.,  and  F., 
the  son  and  heir  of  them  the  said  D.  and  E.,  ought  to  descend  to  the  afore- 
said B.,  the  son  and  heir  of  the  same  F.,  &c.'  But  if  any  of  the  heirs  in 
tail  were  not  seised  by  force  of  the  tail,  but  survived  their  father,  and  died 
before  they  entered  into  the  land  or  had  any  seisin  thereof;  then  it  is  not 
necessary  to  name  them  heirs  in  the  writ,  but  only  in  this  manner — *  and 
which  after  the  death  of  the  aforesaid  D.,  and  of  E.,  the  son  of  the  same  D., 
and  of  F.,  the  son  of  the  aforesaid  E.,  ought  to  descend  to  the  aforesaid  B., 
the  son  of  the  aforesaid  F.,  and  cousin  and  heir  of  the  aforesaid  D.,  &c.' 
And  so  the  writ  ought  always  to  make  the  demandant  cousin  and  heir  or 

(a)  Vide  post,  5S6. 
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son  and  heir  to  him  who  was  last  seised  of  the  tail,  as  the  case  is ;  and  the 
surest  way  for  the  demandant  is,  to  make  every  man  who  is  named  in  the 
writ,  son  and  heir  in  the  writ,  although  they  were  not  seised  of  the  lands  by 
force  of  the  tail  ]fi)r  U  is  not  material  whether  they  were  seised  or  not,  although 
he  name  them  heirs  in  the  writ.^^  The  authority  there  referred  to  is  the  11 
Hen.  6,  fo.  20.(a)  That  is  the  case  of  Richard  Earl  of  Salisbury  and  Mice 
his  Wife  v.  W.  A,  Knt.,  in  which  the  demandants  counted  upon  a  gift  made 
by  Kmg  Edward  the  Third  to  Simon  Montagu,  for  the  term  of  his  life,  so 
*that,  siter  his  decease,  the  lands  should  remain  to  William,  son  of  (-•gg^ 
the  said  Simon,  and  to  the  heirs  of  his  body  begotten:  and  the  writ  '- 
was  "  et  quae,  post  mortem  prsedicti  Simonis  et  W.  filii  prsedicti  Simonis,  et 
W.  filii  et  haeredis  pra^dicti  W.  filii  Simonis,  et  Johannis  fratris  et  haeredis 
praedicti  W.  filii  Simonis,  et  W.  filii  et  haeredis  praedicti  Johannis,  et  Thomae 
filii  et  haeredis  praedicti  W.  praedictae  Aliciae  (the  demandant)  fil.  et  haeP, 
pfdict.  Thomae,  descendere  debet:"  then  Rolfe,  Serjeant,  prays  judg- 
ment of  the  writ,  because  Thomas  had  no  estate  by  force  of  the  entail ;  and 
then  the  argument  goes  on  and  establishes  the  position  of  Mr.  Preston,  that, 
in  deriving  a  title  to  an  estate-tail,  it  is  immaterial  whether  the  party  through 
whom  the  demandant  derives  title,  was  seised  or  not.  That  shows  that  the 
issue  in  tail  does  not  claim  as  heir  to  the  previous  tenant  in  tail ;  for,  if 
he  did,  he  must  show  his  seisin ;  but,  inasmuch  as  the  parties  tlirough  whon 
he  derives  title  are  material  only  for  the  purpose  of  showing  his  connection 
with  the  original  donee,  he  may  state  them  to  have  been  seised,  although 
they  were  not  so ;  and  that  allegation  is  not  traversable.  Then,  supposing 
that  the  defendant  had  pleaded  that  Richard  Tolson,  the  father  of  the  de- 
mandant, was  never  seised  by  virtue  of  the  entail,  as  alleged  in  the  count ; 
the  plea  would  have  been  bad,  as  being  a  traverse  of  an  immaterial  allega- 
tion. Now,  if  it  be  immaterial  to  allege  the  seisin  of  Richard  Tolson  the 
lather,  how  can  the  demandant  be  prejudiced  by  any  laches  on  his  part  ? 
How  can  it  be  said,  as  against  the  demandant,  that  the  right  first  descended 
at  the  time  it  accrued  to  the  father,  when  the  law  so  utterly  disregards  the 
seisin  of  the  latter,  that  it  need  not  be  pleaded,  and,  if  pleaded,  may  not  be 
traversed  ?  The  other  authorities  referred  to  by  Mr.  Preston  are,  the  8  Ed.  3. 
fo.  1 1  ,(6)  5  Ed.  3,  fo.  67,(c)  •and  26  Hen.  6,  fo.  36.(rf)  In  Collins  v.  j-^-g. 
Qoodally  2  Vem.  235,  where  a  bill  was  brought  touching  quit-rent  ^ 
unpaid  for  forty  years,  and  the  defendant  pleaded  the  21  Jac.  1,  c.  16,  it 
was  held  that  the  statute  did  not  apply.  In  Cholmondeley  v.  Clinton,  2 
Meriv.  240,  where  that  case  is  cited,  it  is  said  that  '^  the  prevailing  opinion, 
both  here  and  in  Ireland,  has  been,  that  persons  claiming  an  equity  of  re- 
demption, have  successive  rights  where  they  come  in  under  successive  limi- 
tations. That  is  a  point  on  which  Lord  Eldon,  in  the  case  of  Pirn  v.  Goodall, 
and  Lord  Manners,  in  Ireland,  have  both  expressed  strong  opinions." 
[Rolfe,  B.  I  do  not  see  the  application  of  the  case  there  put.  A  mort- 
gagee is  not  guilty  of  laches  in  not  foreclosing.]  He  is  guilty  of  laches  if 
he  neither  forecloses,  nor  does  any  other  act  to  assert  his  right ;  and  that 
seems  to  be  all  that  is  there  meant.     But  the  case  of  a  rector  probably  is 

W  H.  11  H.  6,  fo.  30,  pi.  16.  (6)  H.  8  E.  3,  fo.  11,  pi.  31. 

(e)  M.  5  E.  3,  fo.  67,  pi.  61,  where  the  issue  (under  a  somewhat  special  limitation)  took 
hy  purchase. 

{d)  Meanin$i^  probably  M.  22  H.  6,  fo.  36,  pi.  60,  where  it  was  hold  that  if  the  demandant 
eonnt  that  the  title  descended  from  A.  the  donee,  to  B.  as  son  and  heir,  and  from  B.  to 
Ctuton  and  heitj  and  from  .C.  to  D.,  the  demandant,  at  ion  and  heir^  it  is  sufRcient  if 
either  A.  or  B.  or  C.  was  seised :  but  that  if  he  count  that  the  title  descended  to  B.  as  son 
and  heir,  and  from  B.  to  C,  and  from  C.  to  D.  without  describing  C  or  D.  as  heir,  the 
leisin  of  C.  must  be  shown. 
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somewhat  more  closely  analogous ;  the  rights  of  his  successor  are  not  pre- 
judiced by  any  laches  on  his  part.  [Lord  Abingeb,  C.  B.  Nor  is  a  ten- 
ant in  tail  prejudiced  by  the  laches  of  tenant  for  life.]  The  incumbent  is 
something  more  than  a  mere  tenant  for  life.  It  is  no  doubt  a  peculiar 
species  of  inheritance.  Lord  Abinger,  C.  B.  It  is  no  inheritance  at  all : 
he  is  a  corporation,  taking  by  succession.]  In  the  case  of  a  corporation 
taking  by  succession,  the  inheritance  is  in  the  bishop,  &c.  In  the  case  of 
a  parson,  the  inheritance  is  always  in  abeyance.  Still,  from  the  very  ab- 
•ftfifil   ^^^^  ^^  ^  party  clothed  with  the  inheritance,  *the  parson  may  do 

J  acts  which  a  mere  tenant  for  life  cannot  do,  as  cut  trees,  &c.  An 
adverse  possession  for  twenty  years  is  not  a  bar  to  a  rector,  except  as  against 
the  incumbent  who  acquiesced  in  such  possession.  In  Runcorn  v.  Cooper^ 
5  B.  &  C.  696,  8  D.  &  R.  450,  it  was  held  that,  as  the  incumbent  has  no 
power  to  charge  the  living,  he  cannot,  by  his  laches,  prejudice  his  suc- 
cessor. So  here,  the  statute  de  donis  having  prohibited  the  entailees  from 
charging  the  estate,  they  cannot  indirectly  charge  it  by  their  laches.  In 
Slotoel  V.  Lord  Zouchy  Plowd.  353,  the  question  being,  whether  the  issae 
bad  five  years  to  avoid  a  fine,  or  was  bound  to  assert  his  claim  within  the 
five  years  which  began  to  run  in  the  time  of  his  ancestor ;  the  judges  were 
divided.  Dyer,  C.  J.,  and  Catline,  J.,  being  of  opinion  that  he  was  bound 
to  claim  within  that  period,  and  the  other,  Southcote,  J.,  and  Weston,  J., 
being  of  the  contrary  opinion.  But  in  The  Earl  of  Derby^s  case,(a)  Sir 
Thomas  Jones,  J.,  seems  to  have  approved  of  the  opinion  of  Southcote 
and  Weston. 

In  giving  the  judgment  in  the  court  below.  Lord  Chief  Justice  Daluis, 
says:  "I  am  of  opinion,  in  this  base,  that  the  statute  begins  to  run  from  the 
time  the  title,  or  cause  of  action,  first  falls  or  accrues ;  and  I  am  of  this 
opinion  on  the  words  of  the  statute,  on  the  construction  of  them,  on  the 
reason  of  the  thing,  and,  if  it  be  necessary,  on  the  authority  of  decided  cases, 
and  of  one  m  particular,  which  was  heard  in  this  court.  I  cannot  agree  in 
the  position  that  statutes  of  this  description  ought  to  receive  a  strict  construe- 
tion ;  on  the  contrary,  I  think  they  oucht  to  receive  a  beneficial  construction, 
with  a  view  to  the  mischief  intendea  to  be  remedied  ;  and  this  is  pointed 
out  by  the  very  first  words  of  the  statute,  which  are  *  for  quieting  of  men^s 
•5671    *^s*^*®'5>  ^^^  avoiding  of  suits.'    It  is  therefore  that  this  statute,  and 

J  all  others  of  this  description,  are  termed  by  Lord  Kenyon,  *  statutes 
of  repose  ;'  and  long  before  and  since  the  passing  of  this  statute,  this  has 
been  the  principle  which  has  guided  the  courts  in  the  construction  of  them. 
First,  then,  the  words  of  the  statute  are,  *  All  writs  of  formedon  shall  be 
sued  and  taken  within  twenty  years  next  after  the  title  and  cause  of  action 
first  descended  or  fallen,  ana  at  no  time  after  the  said  twenty  years.'  And 
when  did  the  title  in  this  case  first  descend  or  fall  ?  It  descended  first  on 
the  tenant  in  tail,  who  sufiered  twenty  years  to  elapse  without  taking  any 
step  to  assert  his  right."  It  might  with  equal  truth  have  been  said  to  have 
descended  first  on  the  death  of  toe  donee  in  tail  in  1714.  His  lordship  pro- 
ceeds: "Are,  then,  his  heirs  barred  by  this  neglect?  For  this,  it  is  only 
necessary  to  refer  to  the  subsequent  words  of  the  statute — *  that  no  person 
or  persons  shall  at  any  time  hereafter  make  any  entry  into  any  lands,  tene- 
ments, or  hereditaments,  but  within  twenty  years  next  after  his  or  their  righf 
or  tide  which  shall  hereafter  first  descend  or  accrue  to  the  same  ;  and  in 
default  thereof,  such  person  so  not  entering,  and  their  heirs^  shall  be  utterly 
excluded  and  disabled  firom  such  entry  after  to  be  made.'   On  the  construc- 

(a)  Sir  T.  Jones,  237,  note  (6),  2  Show.  104,  PoUexfen,  491,  T.  Raym.  260. 
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tion  of  this  statute,  the  object  of  which  is  to  quiet  estates,  is  it  falling  in 
with  the  object  of  the  statute  (when  it  draws  a  line  as  to  the  party  who  ^aU 
claim)  to  say,  that,  after  one  hundred  and  forty  years,  or  any  distance  of  time, 
it  shall  be  competent  for  the  issue  in  tail  to  set  up  a  claim  of  this  description?" 
The  same  remark  would  equally  apply  to  the  case  of  a  remainder,  either  in 
tail  or  in  fee,  or  a  reversion  in  fee,  expectant  on  an  estate  tail.  His  lordship 
continues — "  If  so,  instead  of  being  a  statute  *  for  quieting  of  men's  estates,' 
it  would  produce  the  contrary  effect,  and  unsettle  all  the  titles  in  the  king- 
dom. Therefore,  •construing  the  statute  reasonably,  and  with  [-•ego 
reference  to  its  object,  it  is  clear  the  writ  must  be  sued  out  within  1- 
twenty  years  after  the  title  first  descends,  and  that  has  not  been  done  in  the 

S resent  instance.  As  to  cases,  I  refer  to  Doe  d,  George  v.  Jesson^  6  East, 
3,  for  the  language  of  Lord  Ellenborough  : — '  The  time  allowed  by  the 
statute  for  making  an  entry  might  be  indefinitely  extended,  if  the  construc- 
tion contended  for  by  the  plaintiff  were  to  be  admitted.  There  is  no  cal- 
culating how  far  it  might  be  carried  by  parents  and  children  dying  under 
a^,  or  continuing  under  other  disabilities,  in  succession.  And  then,  ap- 
plying himself  to  statutes  of  this  description,  he  says,  '  The  statute  meant 
that  the  heir  of  every  person  to  which  person  a  right  of  entry  had  accrued 
during  any  of  the  disabilities  there  stated,  should  have  ten  years  from  the 
death  of  his  ancestor  to  whom  the  right  Jirst  accrued  during  the  period  of 
disability,  and  who  died  under  such  disability.' "  To  d^e  doctrine  of 
Doe  d,  George  v.  Jesson^  the  present  demandant  has  no  interest  in  ob- 
jecting. Where  a  party  seised  in  feey  suffers  an  adverse  possession  to 
grow  up  against  him,  there  is  no  reason  whatever  why  his  heir  should  not 
be  barred  by  the  act  of  an  ancestor,  to  whom  it  was  competent  to  alien,  or 
to  chaise,  at  his  pleasure ;  but  the  same  reasoning  does  not  apply  to  a 
tenant  m  tail,  who  has  no  such  power.  Thus  his  lordship,  for  the  purpose 
of  giving  what  he  considers  a  beneficial  operation  to  the  statute,  forces  into 
the  service,  a  decision  of  Lord  Ellenborough  upon  a  totally  different  subject- 
matter.  His  lordship  continues — "  That  language  was  afterwards  adopted 
by  the  rest  of  the  court.  But  it  is  said  that  there  is  a  distinction  between  the 
heir  of  one  seised  in  fee,  and  the  heir  of  a  donee  in  tail,  because  the  former 
takes  clearly  by  descent,  the  latter  per  Jhrmam  doni.  That  distinction  was 
taken  in  Cotterell  v.  Dutton^  4  Taunt.  826,  but  it  was  •repudiated  by  r*ggQ 
Heath  and  Chambre,  Justices,  and  the  case  is  an  authority  in  point  ^ 
to  show  that  the  statute  runs  from  the  time  when  the  tide  first  descends  or 
falls."  In  Cotterell  v.  DuttoUy  however,  the  question  did  not  arise.  The 
judgment  of  Park,  J.,  also  proceeds  entirely  upon  the  expediency  of  giving 
such  a  construction  to  the  statute  as  w^ould  ouiet  titles  and  repress  litiga- 
tion. Burrough,  J.,  says :  "  The  statute  ot  limitations  was  intended  to 
quiet  possessions,  and  particularly  as  to  landed  property ;  and  we  are  to 
carry  into  effect  the  object  of  the  statute.  Now,  if  men  were  permitted  to 
lie  by  till  deeds  and  evidences  were  lost,  no  one  could  be  safe ;  and  they 
might  lie  by  to  any  length  of  time,  if  they  could  exceed  the  time  prescribed 
by  the  statute.  The  only  question  we  have  to  decide  here,  is,  whether  the 
replications  to  the  last  seven  pleas  are  ^ood ;  and  I  think  that  all  which  do 
not  allege  a  seisin  in  the  demandanty  within  twenty  years,  are  bad.  There 
is  no  such  alle^tion  here.  It  is  clear,  that,  in  forraedon,  it  is  not  necessaiy 
to  allege  a  seisin  in  the  donees,  because  it  is  sufficient  if  a  declaration  be 
certain  to  a  certain  intent  in  general ;  but,  in  the  after  pleading,  there  must 
be  a  higher  degree  of  certainty,  especially  when  the  very  point  which  would 
confer  a  title,  is  denied."    Now  this  dictum  is  directly  opposed  to  all  those 
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ancient  authorities  which  lay  it  down  that  the  seisin  of  the  intermediate  parties 
is  not  material.  [Lord  Abinger,  C.  B.  What  Mr.  Justice  Burrough  means, 
I  apprehend,  is  this:  an  actual  seisin  is  not  necessary  to  the  maintenance  of 
a  forme  don ;  for,  the  Tery  form  and  nature  of  the  proceeding  implies  that  the 
immediate  ancestor  of  the  demandant  i^-as  disseised.(a)  But  if  the  statute 
•5701   ^^  *limitations  makes  the  non-assertion  of  the  right  of  entry  for  twen- 

J  ty  years  after  such  right  first  accrued,  a  bar  to  the  action,  in  reply 
to  a  plea  setting  up  that  bar,  the  demandant  must  show  that  his  ancestor 
did  enter,  that  is,  that  he  was  seised,  within  twenty  years.]  Here,  the 
plea  sets  up  no  such  non-assertion,  supposing  it  would  be  warranted  by  the 
statute.  "  It  is  clear,"  proceeds  the  learned  judge,  "  that,  by  the  demurrer, 
it  must  be  taken  for  ^nted  that  the  demandant  was  not  seised  within  twenty 
years :  if  so,  when  did  the  title  first  descend  ?  Immediately  on  the  death  of 
Henry  Tolson ;  and  the  formedon  should  have  been  brought  within  twenty 
years  after  that  event.  The  formedon  being  a  proceeding  under  the  statute 
of  Westminster  2,  if  one  tenant  in  tail  discontinues,  his  heirs  are  put  to  a 
mere  right,  and  cannot  bring  their  formedon.  Hani  t.  Bum."(6)  The 
learned  judge  evidently  misapprehended  the  state  of  the  record,  and  also 
the  decision,  in  the  case  of  Hunt  v.  Bum.  Of  the  three  Henry  Tolsons 
mentioned  in  the  count,  the  last  died  in  1763.  The  learned  judge  says 
that  the  formedon  should  have  been  brought  within  twenty  years  after  that . 
event,  or,  in  other  words,  not  later  than  1783.  But,  consistently  with  the 
allegations  in  the  pleas,  Richard  Tolson,  the  son  of  this  Henry  and  the 
father  of  the  demandant,  may  have  entered,  and  continued  seised,  until 
nearly  twenty  years  before  the  writ  of  formedon  issued,  against  whom 
should  Richard  Tolson  have  brought  his  formedon,  or  why  should  he  sue 
at  all  ?  In  the  case  of  Hunt  v.  Bum,  it  was  held,  that  the  party  might 
bring  his  ejectment,  notwithstanding  that  as  to  his  original  right  he  was 
barred  of  his  formedon ;  but  the  court  say  that  ^'  the  3,2  Hen.  8,  and  the 
21  Jac.  1,  operate  by  way  of  bar  to  the  remedy,  and  the  word  right 
•5711   ^^^^^i  *^  "S*^^  ^^  entry,"  and  the  court  decline  saying  •wheAer 

-I  in  that  case,  which  was  the  case  of  a  discontinuance  of  an  estate- 
tail  by  fine,  the  parties  who  brought  ejectment,  and  who  was  held  to 
have  brought  it  rightly,  might  have  supported  a  formedon  in  the  de- 
scender. In  conclusion,  Burrough,  J.,  says:  ^^ There  is  a  strong  anal- 
ogy between  the  cases  on  the  statute  of  fines  and  on  this  statute.  But 
I  object  to  Brooke's  Readings  as  authority ;  they  were  no  more  than  lec- 
tures ;  and  the  case  cited  fi*om  them  has  no  bearing  on  the  subject,  because 
the  action  was  wrong,  and  the  plaintiflf  therefore  out  of  court."  Brooke's 
Reading  has  always  been  considered  authority.  No  one  ever  doubted  the 
authority  of  Callis's  Reading  upon  the  statutes  of  sewers:  and  these  are 
of  more  recent  date,  and  the  author  only  a  barrister,  not  even  an  appren- 
tice ;  whereas  Brooke  was  chief  justice  of  the  Court  of  Common  Pleas.(c) 
Richardson,  J.,  in  delivering  his  opinion  in  the  court  below,  says:  "The 

Juestion  on  this  record  is,  whether  the  twenty  years  under  the  statute  of 
ames  begin  to  run  when  the  title  descends  to  the  first  heir  in  tail^  or 
whether  each  succeeding  tenant  has  a  right  to  sue  during  twenty  years  after 

(a)  On  the  contrary,  where  an  entailee  dies  seised,  and  a  stranger  enters  by  abatement, 
the  remedy  of  the  issue  is  by  formedon  in  the  descender.  Where  indeed  the  issue  in  tail 
enters,  and  is  disseised,  he  may  resort  to  his  action  of  trespass  or  ejectment,  but  is  not 
entitled  to  this  remedy. 

{b)  2  Salk.  402,  S.  C.  per  man  HutU  v.  Bommg^  1  Lutw.  770. 

(r)  In  DttvUs  v.  Loumdes^  heir  of  Lowndes,  antd,  p.  532,  Brooke's  Reading  is  treat ^d 
as  authority  by  Lord  Lyndhurst. 
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die  decease  of  his  predecessor.  In  my  opinion  the  words  of  the  statute 
are  a  sufficient  answer  to  the  present  demandant.  The  first  section  of  the 
statute  is  divided  into  two  clauses ;  the  first  clause  relates  to  proceedings  or 
rights,  in  existence  at  the  time  of  the  passing  of  the  statute ;  the  second, 
to  such  as  should  arise  afterwards.  The  first  clause  enacts  that  ^  all  writs 
of  formedon  in  descender,  formedon  in  remain4er,  and  formedon  in  re- 
verter, at  any  time  hereafter  to  be  sued  or  brought  of  or  for  any  manors, 
lands,  tenements,  or  hereditaments,  whereunto  any  person  or  persons  now 
hath  or  have  any  title  or  cause  to  have  or  pursue  any  sUch  writ,  shall  be 
•sued  and  taken  within  twenty  years  next  after  the  end  of  this  pre-  r^t^o 
sent  session  of  parliament.'  ^  And  after  the  said  twenty  years  ex-  ^ 
pired,  no  such  person  or  persons,  or  any  of  their  heirs,  shall  have  or  maintain 
any  such  writ  of  or  for  any  of  the  said  manors,  lands,  tenements,  or  here- 
ditaments.' If  they  do  not  enter  within  the  time  prescribed  by  the  statute, 
what  is  the  consequence  ?  That '  such  persons  so  not  entering  shall  be  utterly 
excluded  and  disabled  from  such  entry  after  to  be  made.'  Upon  this 
branch  of  the  first  section,  it  is  clear,  on  the  words  of  the  statute,  that,  if  a 
person  who  was  entitled  at  the  passing  of  the  statute  did  not  sue  within 
twenty  years,  he  and  his  heirs  were  barred.  But  it  is  urged,  that,  in  the 
second  clause,  the  word  ^  heirs '  is  not  found.  True :  but  it  would  be 
extraordinary  if  we  should  put  a  construction  on  that  clause  difierent  from 
the  construction  on  the  first."  Lord  Chief  Justice  Dallas,  confounding 
the  first  clause,  as  to  writs  of  formedon,  with  the  second,  which  refers  to 
rijriits  of  entiy,  treats  the  latter  as  if  it  had  the  word  ^^  heirs ;"  the  absence 
of  which  Mr.  Justice  Richardson,  on  the  other  hand,  seems  to  feel  the 
force  of.  Mr.  Justice  Richardson  continues:  ^^The  second  clause  runs 
thus — '  and  that  all  writs  of  formedon  in  descender,  &c.  of  any  manors, 
lands,  tenements,  or  other  hereditaments  whatsoever  at  any  time  hereafter 
to  be  sued  or  brought  by  occasion  or  means  of  any  title  or  cause  hereafter 
happening,  shall  be  sued  and  taken  within  twenty  years  next  after  the  title 
and  cause  of  action  first  descended  or  fallen,  and  at  no  time  after  the  said 
twenty  years.'  What  is  the  meaning  of  the  words  ^  next  after  the  title  and 
cause  of  action  first  descended  or  fallen  ?'  We  must  put  on  the  words  of 
this  clause  a  construction  consistent  with  the  woros  of  the  first;  and 
whether  for  a  cause  of  action  arising  before  or  after  the  passing  of  the 
statute,  persons  not  suing  in  time,  and  their  heirs,  are  barred.  *The  rg-yo* 
decisions  on  this  statute  are  not  numerous  ;(a)  but  Cotterell  v.  ^ 
Dutton  is  in  point,  and  the  distinction  between  the  heir  of  tenant  in  fee  and 
the  heir  of  tenant  in  tail  was  umed  in  that  case,  as  it  has  been  in  the  pre- 
sent, but  was  overruled  ;(A)  and  Heath,  J.,  stated  that  no  such  difference 
existed.  That  learned  judge  put  the  same  construction  on  this  statute  as  I 
am  bound  to  do ;  and,  according  to  that  construction,  it  appears  that  this 
title  is  stale.  I  think  it  unnecessary  to  advert  to  the  statute  of  fines ;  but,  if  I 
were  to  do  so,  I  should  think  it  right  to  put  the  same  construction  on  allthe 
statutes  of  limitation,  pursuant  to  the  dictum  of  Abbott,  C.  J.,  in  Murray  v. 
The  East  India  Company^  5  B.  &  Aid.  215."(c)  Now,  all  the  statutes  of 
limitation  are  in  derogation  either  of  the  common  law  or  of  some  previously 

■  (a)  4t  prolmbljr  neTer  oocnrred  to  an/  lawyer,  before  the  case  of  Tolfon  v.  Kayt^  that 
the  provifions  of  the  statute  of  21  Jac.  1,  c.  16,  could  be  applied  to  the  baning  of  au 
estate  tail,  or  even  to  the  creating  of  a  diiconimuanct  of  suoh  an  estate. 

{b)  Obiter. 

(r)  "The  several  stntntAg  of  limitation,  being  all  \n  pari  materiA,  ous(\\t  to  receive  a  nni- 
form  ronsrmction,  notuiibsianding  any  slight  variations  of  phrase,  the  object  and  inteo- 
tiuu  beiui;  the  •jtaiiie  '* 

2C 
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existing  statutory  right,  and  therefore  should  receive  a  strict  construct.^sn. 
In  Brooke's  Reading,  p.  133,  is  the  following  case:  "Heir  in  tayl,  which 
was  within  age  at  the  time  of  the  statute,  brought  a  writ  of  right  after 
Ascension,(a)  &c.,  upon  the  ancient  limitation,  and  within  the  six  yeers; 
and  he  and  the  tenant  joyne  the  mise  upon  the  meer  droyt;  and  after,  the 
demandant  made  default,  by  which,  judgment  finall  is  given ;  and  he  dies 
within  the  six  yeeres;  there  the  heir  shall  have  an  action  within  other 
six  yeeres  notwithstanding  this  judgment.  For  he  shall  have  a  formedon  ; 
because  the  default  was  the  act  of  the  father,  which  shall  not  prejudice  the 
issue  in  tayle,  by  the  statute  of  Westminster  2."  [Alderson,  B.  The 
*F%1A1  pr^^'is®  point  •arose  in  Doe  dem,  Hungate  v.  Gascoignc^  tried  some 
J  years  ago  at  York,  before  Littledale,  J.,  who  ruled  in  conformity 
with  the  decision  in  this  case.]  The  mere  circumstance  of  a  learned  judge 
having  yielded  to  a  decision  of  the  Common  Pleas  amounts  to  nothing. 
Sitting  at  nisi  prius,  or  even  in  a  court  of  co-ordinate  jurisdiction,  he  was 
bound  so  to  do,  however  at  variance  with  his  own  better  judgment.  The 
present  writ  of  error  is  brought  to  question  the  propriety  of  that  decision. 
To  set  up  that  decision,  or  any  thing  founded  upon  it,  as  an  answer  to  this 
writ  of  error,  is  exceptio  illius  cujus  petitur  dissolutio.  [Lord  Denman,  C.  J. 
Surely  the  acquiescence  of  the  profession  for  a  long  series  of  years  is  not  to 
be  entirely  disregarded.]  That  such  was  not  the  opinion  of  the  profession  may 
be  inferred  fit)m  the  note  read  from  Atherley's  Sheppard,  and  also  from  an 
opinion  given,  upon  this  very  case,  by  the  late  Sir  Anthony  Hart  when  at 
the  bar.(6)  (This  opinion,  however,  the  learned  Serjeant  was  not  permitted 
to  read.) 

jBrfe,.  (with  whom  was  Carrow^)  for  the  defendant.  The  only  doubt 
arises  in  this  case  from  the  circumstance  of  the  word  "  heirs,"  which  is 
found  in  the  first  and  third  clauses  of  the  21  Jac.  1,  c.  16,  s.  1,  being 
omitted  from  the  second  clause :  that  clause,  however,  has  general  words 
sufficient  to  bar  the  issue  in  tail  after  the  lapse  of  twenty  vears.  To 
hold  that  the  legislature,  when  dealing  with  estates-tail,  and  excluding 
from  a  right  of  entry  persons  whose  right  or  title  ^onld  have  first 
descended  or  accrued  more  than  twenty  years  before,  and  their  heirsy 
had  not  in  their  view  the  issue  in  tail,  would  be  putting  upon  the  sta- 
tute a  most  strained  and  unnatural  construction.  It  will  be  material 
in  this  case  to  consider  what  is  the  nature  of  an  estate-tail,  and  the  effect 
•fS751  *^^  ^^  statute  de  donis.  Prior  to  the  passing  of  that  statute, 
J  the  tenant  in  tail  had  only  a  base  fee/c)  a  fee  simple  on  condition, 
which  being  an  absolute  fee-simple,  the  conaition  being  performed  by  the 
birth  of  an  heir.  The  statute  has  not  in  any  degree  altered  the  condition 
of  the  tenant  in  tail :  it  merely  affects  his  power  of  alienation.(rf)  The 
question  is  what  is  meant  by  **  the  title  or  cause  of  action  first  descended 
or  fallen?"     A  title  or  cause  of  action  descends  upon  the  issue  in  tail  im- 

(a)  The  period  limited  for  the  commenoement  of  the  operation  of  the  32  H.  S,  c.  2 
And  Bee  WkUtwi  v.  Compton^  Dyer,  278. 

(6)  Which  was  that  *^  The  statute  of  James  in  no  respect  repeals  or  annuls  the  statute 
de  donU.  It  merely  limits  the  time  within  which  those  who  claim  as  ittue,  or  remainder- 
men, in  tail,  shnlj  prosecute  their  rights,  after  such  rights  accrue.'' 

(c)  This  application  of  the  term  appears  to  be  one  of  the  noTelties  to  which  the  cas^ 
of  Tolton  V.  Kaye  has  j^iven  rise. 

{d)  Sed  vide  post,  591.  Since  the  statute  </<  donie^  the  donee  necessarily  holds  of  the 
donor,  unless  a  remainder  in  fee  is  limited  by  the  same  conveyance  ;  whereas  a  fee-simple 
conditional,  at  common  law,  might  have  been  held  of  the  donor's  chief  (t.  e.  immediate) 
lord,  the  donor  having  no  reversion,  (nor,  except  in  the  case  of  a  subinfnedation,  any 
right  of  reverter,)  but  merely  a  right  of  entry  for  condition  broken. 
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mediately  upon  the  death  of  the  ancestor  by  whose  act  the  possession  has 
been  severed.  In  Mackell  v.  Clarke^  2  Lord  Raym.  778,  tenant  in  tail 
covenanted,  iii  consideration  of  natural  love  and  aflfection,  to  stand  seised 
of  lands,  to  the  use  of  himself  for  life,  remainder  to  John  his  eldest  son, 
in  tail,  remainder  to  Matthew,  his  second  son,  in  tail.  He  afterwards  suf- 
fered a  common  recovery  with  single  voucher,  in  which  he  was  tenant  to 
the  praecipe;  which  recovery  was  suffered  to  other  uses:  and  the  question 
was  whether  the  tenant  in  tail  had  made  any  alteration  of  the  estate  tail  by 
this  covenant  to  stand  seised,  &c ;  for,  if  he  had  made  any  akeration  of 
the  estate  tail,  then  he  was  become  tenant  for  life,  with  remainder  over,  ut 
tuptity  and,  of  consequence,  the  recovery  suffered  by  him  was  a  forfeiture 
of  the  estate  for  life,  and  the  new  uses,  limited  upon  the  recovery,  could 
not  arise.  In  delivering  the  judgment  of  the  court,  Lord  Holt  said :  "  It 
has  been  made  a  question,  if  tenant  in  tail  bargains  and  sells,  or  leases  and 
releases,  or  covenants  to  stand  seised  of,  the  lands  entailed,  to  another  in 
fee,  whether  the  •estate  conveyed  by  the  said  conveyances,  deter-  [-•c^g 
mines  by  the  death  of  the  tenant  in  tail,  or  whether  it  continues  ^ 
until  the  actual  entry  of  the  issue  in  tail."  And  he  held  that  such  estate 
continued  until  the  actual  entry  of  the  issue  in  tail,  for  these  reasons — 
"First,  because  tenant  in  tail  himself  has  an  estate  of  inheritance  in  him ; 
and  before  the  statute  de  donis^  it  was  held  that  such  estate  was  a  fee-simple 
conditional:  then  the  statute  made  no  alteration  to  the  tenant  in  tail  him- 
self, but  only  makes  provision  that  the  issue  in  tail  shall  not  be  disinherited 
by  the  alienation  of  his  ancestor.  And  by  Co.  Litt.  18  a,  it  appears  that 
a  base  fee  may  be  created  out  of  an  estate  tail ;  where  it  is  said,  that,  if  a 
gift  in  tail  be  made  to  a  villein,  and  the  lord  enters,  he  hath  a  base  fee. 
Then,  if  a  base  fee  may  be  created  out  of  an  estate-tail,  there  is  great  reason 
that  the  bargainee,  &c.  of  the  tenant  in  tail  should  have  it.  Secondly,  the 
tenant  in  taU  has  6ie  whole  estate  in  him  ;  and,  therefore,  there  is  no  reason 
why  he  cannot  divest  himself  of  it  by  grant,  bargain,  and  sale,  &c.,  since 
the  power  of  disposition  is  incident  to  Ae  property  of  every  one.  Thirdly, 
it  is  no  prejudice  to  the  issue  in  tail;  and,  therefore j  no  breach  of  the  statute 
de  donis.  Indeed  there  are  strong  words  in  Ae  act  for  restraining  aliena- 
tions to  the  prejudice  of  the  issue  in  tail,  where  it  says — quod  finis,  ipso 
mre,  sit  nulluSy  &c.,  yet  the  construction  of  the  said  woras  hath  always 
been  that  the  entry  of  the  issue  is  tolled  by  such  fine,  and  he  is  driven  to 
his  formedon ;  therefore,  if  an  act  which  drives  the  issue  in  tail  to  his  forme- 
don,  will  not  be  a  breach  of  the  statute,  much  less  will  it  be  a  breach  of 
the  statute  to  drive  the  issue  in  tail  to  enter,  to  avoid  a  bargain  and  sale  by 
his  ancestor."  His  lordship  then  cites  Seymour*s  case,  10  Co.  Rep.  95, 
and  proceeds — "  In  3  Co.  84,  in  The  case  of  Fines,  the  case  of  Litt.  § 
613,  is  put  and  considered;  and  there  it  is  held  that  the  words  ought 
•not  to  be  literally  understood,  but  in  another  sense.  ITie  words  rmc^i 
of  Littleton  are, — '  that,  if  tenant  in  tail  grants  totum  statum  ^ 
svum  to  J.  S.  and  his  heirs,  and  makes  livery  of  seisin  to  J.  S.,  yet  the 
estate  of  J.  S.  is  determined  by  the  death  of  the  tenant  in  tail.'  But  this 
ought  to  be  understood,  that  it  is  no  discontinuance ;  but  will  drive  the  issue 
in  tail  to  enter  to  avoid  it."  Lord  Holt  then  proceeds:  "  If  tenant  in  tail 
makes  a  lease  for  years  not  warranted  by  32  Hen.  8,  c.  28,  the  issue  in  tail 
must  enter  to  avoid  it;  and,  if  he  accepts  rent  become  due  afterwards,  tliat 
will  make  the  lease  good  as  to  him  ;(a)  which  could  not  be,  if  the  lease 
was  actually  determined  by  the  death  of  tenant  in  tail.     In  cases  of  ex- 

(a)  Not  howeTer,  against  hU  issue,  or  other  the  next  succeeding  entailee. 
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change,  the  estates  exchanged  must  be  equal  in  quldity ;  and  yet  tenant  in 
tail  may  exchange  his  \^XiSs  with  tenant  in  fee  of  other  lands ;  and  it  wiU 
DC  a  good  exchange  till  it  be  avoided  by  the  issue  in  tail:  Co.  Litt.  51  a. 
And  m  the  said  case,  the  tenant  in  tail  passes  a  fee  by  the  word  exchange, 
without  livery  of  seisin,  and  it  does  not  amount  to  a  discontinuance:  Co. 
Litt.  332  a :  but  it  passes  only  a  base  fee ;  and,  if  the  heir  in  tail  will 
avoid  it,  he  must  wave  the  lands  given  in  exchange ;  for,  if  he  occupies 
them,  he  will  be  bound  for  his  life  :(a)  for,  if  he  had  not  a  fee,  the  exchange 
had  not  been  good,  because  the  estates  had  not  been  equaU\b)  In  Cruise's 
Digest,  vol.  i.  p.  74,  treating  of  the  incidents  to  an  estate-tail,  it  is  said : 
"  The  first  of  these  is,  that,  as  tenant  in  tail  has  an  estcUe  of  inheritance^ 
he  has  a  right  to  commit  every  kind  of  waste,  by  felling  timber,  pulling 
down  houses,  opening  and  working  mines,  &c.  But  this  power  must  be 
exercised  during  the  life  of  the  tenant  in  tail ;  for  at  the  instant  of  his  death 
•5781    ^^  ceases.    If,  therefore,  •a  tenant  in  tail  sells  trees  growing  on  the 

J  land,  the  vendee  must  cut  them  down  during  the  life  of  the  vendor, 
otherwise  they  will  descend  to  the  heir  as  parcel  of  the  inheritance.  It  is 
said  by  Clark,  J.,  in  27  Eliz.,  if  a  tenant  in  tail  grants  away  all  his  estate, 
the  grantee  is  dispunishable  for  waste.  So,  if  the  grantee  grants  it  over, 
his  grantee  is  also  dispunishable.  Estates-tail  are  subject  to  curtesy  and 
dower,  which  are  incidents  inseparably  annexed  to  them.(c)  Tenant  in 
tail,  having  an  estate  of  inheritance,  has  a  rigiit  to  all  deeds  and  muniments 
belonging  to  the  lands;  which  the  Court  of  Chancery  will  order  to  be  given 
up  to  him."  [Parke,  B.  Supposing  there  is  no  discontinuance  of  the 
estate-tail,  and  the  heir  it  put  to  his  action,  the  ancestor  being  out  of  pos- 
session for  twenty  years,  is  the  heir  barred  ?]  Doe  dem.  Smith  v.  Pikej 
3  B.  &  Ad.  738,  1  N.  &  M.  385,  supra,  554,  seems  to  show  that  he  would 
not,  unless  the  possession  were  adverse.  [Parke,  B.  The  same  inconve- 
nience exists  in  that  case  as  that  which  you  urge  here.]  It  may  well  be 
that  the  statute,  which  had  in  view  the  remedying  of  a  particular  inconve- 
nience, has  left  others  untouched.  [Parke,  B.  Is  there  any  case  in  which 
it  has  been  held  that  the  heir  in  tail  is  barred  of  his  entry  by  twenty  years' 
adverse  possession  against  his  ancestor?]  In  Doe  dem.  Smith  v.  Pike 
that  appears  to  have  been  assumed.  The  first  clause  of  the  21  Jac.  1, 
c.  16,  s.  1,  enacts  "that  all  writs  of  formedon  in  descender,  formedon  in 
remainder,  and  formedon  in  reverter,  at  any  time  hereafter  to  be  sued 
or  brought,  of  or  for  any  manors,  lands,  tenements,  or  hereditaments,  where- 
unto  any  person  or  persons  now  hath  or  have  any  title  or  cause  to  have 
or  pursue  any  such  writ,  shall  be  sued  and  taken  within  twenty  years 
•5791   *^^^  ^^'  ^®  ^^^  ^^  ^^  present  session  of  parliament ;  and  after 

■'  the  said  twenty  years  expired,  no  such  person  or  persons,  or  any  of 
their  heirs,  shall  have  or  maintain  any  such  writ  of  or  for  any  of  the^d 
manors,  lands,  tenements,  or  hereditaments."  That  relates  to  titles  in 
existence  at  the  time  of  the  passing  of  the  statute.  The  next  clause,  which 
relates  to  titles  or  causes  of  action  subsequently  accruing,  is — "  and  that 
all  writs  of  formedon  in  descender,  formedon  in  remainder,  and  formedon 
in  reverter,  of  any  manors,  lands,  tenements  or  other  hereditaments  what- 
soever, at  any  time  hereafter  to  be  sued  or  brought  by  occasion  or  means 
of  any  title  or  cause  hereafter  happeniifg,  shall  be  sued  and  taken  within 
twenty  years  next  after  the  title  ana  cause  of  action  first  decended  or  fallen, 

(a)  But  not  the  next  entailee,  or  those  in  remainder  or  in  reversion. 

(b)  Vide  post,  585,  586,  n. 

(c)  That  is  true  only  with  respect  to  estate's-tail  f^eneral.     There  neither  curtesy  nor 
dower  contravenes  the  will  of  the  donor  \  which  is  all  that  the  statute  seeks  to  protect. 
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and  at  no  time  after  the  said  twenty  years."  The  third  clause,  which 
relates  to  rights  of  entry,  enacts,  ^^  that  no  person  or  persons  that  now  hath 
any  right  or  title  of  entry  mto  any  manors,  lands,  tenements,  or  heredita- 
ments now  held  from  him  or  them,  shall  thereinto  enter  but  within  twenty 
years  next  after  the  end  of  this  present  session  of  parliament,  or  within 
twenty  years  next  after  any  other  title  of  entry  accrued ;  and  that  no  person 
or  persons  shall,  at  any  time  hereafter,  make  any  entry  into  any  lands,  tene* 
ments,  or  hereditaments,  but  within  twenty  years  next  after  his  or  their 
right  or  title  which  shall  hereafter  first  descend  or  accrue  to  the  same ;  and, 
in  default  thereof,  such  persons  so  not  entering,  and  their  heirs^  shall  be 
utterly  excluded  and  disabled  £rom  such  entry  after  to  be  made ;  any  for- 
mer law  or  statute  to  the  contrary  notwithstaning."  [Parke,  B, — If  there 
had  been  any  distinct  decision  upon  the  last  clause,  showing  the  heir  in 
tail  to  be  barred  of  his  entry ^  by  twenty  years'  adverse  possession  as  against 
the  ancestor,  that  would  go  far  to  show  that  the  same  construction  must  be 
put  upon  the  first  clause.]  In  Doe  dem.  Smith  v.  Pike,  the  Court  *of  r«5gQ 
King's  Bench  assume  that  twenty  years'  adverse  possession  against  ^ 
the  ancestor  would  bar  the  issue  in  tail.  [Alde&son,  B. — If  they  had  not 
been  of  that  opinion,  there  was  no  necessity  for  sending  down  the  cause  to 
a  new  trial.  Parke,  B. — If  it  were  settled  that  the  heir  in  tail  had  a  ri^kt 
of  entry  notwithstanding  there  had  been  twenty  years'  adverse  possession 
against  the  father,  it  would  go  very  far  to  decide  the  present  question 
against  you.  Alderson,  B. — If  the  heir  could  maintain  ejectment,  there 
is  no  reason  why  he  should  not  maintain  formedon.]  Whatever  be  the 
true  construction  of  the  first  section  of  the  statute,  taken  by  itself,  the 
second  section  is  perfectly  decisive.  It  enacts,  "  that,  if  any  person  or 
persons  that  is  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or 
shall  have  such  right  or  title  of  entry,  be  or  shall  be  at  the  time  of  the  said 
right  or  title  first  descended,  accrued,  come,  or  fallen,  within  the  age  of 
one  and  twenty  years,  feme  covert,  non  compos  mentis^  imprisoned,  or  be- 
yond the  seas,  that  then  such  person  and  persons,  and  his  and  their  heir 
and  heirs,  shall  or  may,  notwithstanding  the  said  twenty  years  be  expired, 
bring  his  action,  or  make  his  entry,  as  he  might  have  done  before  this  act ; 
so  as  such  person  and  persons,  or  his  or  their  heir  and  heirs^  shall,  within 
ten  years  next  after  his  and  their  full  age,  discoverture,  coming  of  sound 
mind,  enlargement  out  of  prison,  or  coming  into  this  realm,  or  death,  take 
benefit  of,  and  sue  forth,  the  same,  and  at  no  time  after  the  said  ten  years, ^^ 
Supposing  a  tenant  in  tail  to  have  aliened,  and  the  issue  in  tail  to  be  a 
person  under  some  one  of  the  disabilities  mentioned  in  this  section, — a 
feme  covert,  for  instance, — and  the  disability  to  continue  for  twenty  years ; 
the  party  and  her  heirs  would  have  ten  years,  and  ten  years  only,  from  the 
cessef  of  the  disability,  for  brining  a  formedon.  In  two  cases,  therefore, 
— ^in  that  provided  for  in  the  first  clause  of  s.  1,  and  in  that  put  in  s.  2 — 
•the  heir  is  expressly  barred  by  the  laches  of  the  ancestor:  and  the  r#5oi 
same  construction  should  be  given  to  the  rest  of  the  statute.  The  ^ 
statutes  of  fines,  4  Hen.  7,  c.  24,  is  somewhat  analogous.  After  providing 
for  the  mode  of  proclaiming  fines,  it  proceeds:  "  And  the  said  proclama- 
tions so  had  ana  made,  the  said  fine  to  be  a  final  end,  and  conclude  as 
weD  privies  as  strangers  to  the  same,* except  women  covert  (other  than  been 
parties  to  the  said  fine,)  and  every  person  then  being  within  age  of  twenty- 
one  years,  in  prison,  or  out  of  this  realm,  or  not  of  whole  mind  at  the  time 
of  the  said  fine  levied,  not  parties  to  such  fine;  and  saving  to  every  pereon 
or  persons,  and  to  their  heirs,  other  than  the  parties  in  the  said  fine,  such 
TOT..  VL  39  2  c  2 
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right,  title,  claim,  and  interest  as  they  have  to  or  in  the  said  lands,  tene* 
ments,  or  other  hereditaments,  the  time  of  such  fine  engrossed ;  so  that  they 
pursue  their  title,  claim,  or  interest,  by  way  of  action,  or  lawful  entry, 
within  five  years  next  after  the  said  proclamations  had  and  made:  and  also 
saving  to  all  other  persons,  such  action,  right,  tide,  claim,  and  interest  in 
or  to  the  said  lands,  tenements,  or  other  hereditaments,  ?a  first  shall  crow, 
remain,  or  descend,  or  come  to  them  after  the  said  fine  engrossed  ana  pro- 
clamation made,  by  force  of  any  gift  in  the  tail,  or  by  any  other  cause  or 
matter  had  and  made  before  the  said  fine  levied ;  so  that  they  take  their 
action  or  pursue  their  said  right  and  title  according  to  law,  within  five 
years  next  after  such  action,  r^t,  title,  claim,  or  interest  to  them  accrued, 
descended,  remained,  fallen,  or  come."  Unless  the  entry  be  made,  or 
action  brought,  within  the  five  years,  the  parties,  and  their  heirsy  are  con* 
clusively  barred.  In  Stowel  v.  Lord  Zouchj  Plowd.  374,  it  was  held,  that, 
if  a  person  to  whom  a  right  of  entiy  first  accrues,  dies  before  the  expiration 
of  the  five  years,  and  such  right  descends  to  his  son  or  heir,  who  is  then 
*5821   ^^^^^  ^^  ^^  labours  under  *any  of  the  other  disabilities  mentioned 

-'  in  this  statute,  such  son  or  heir  must  pursue  his  tide  within  the  five 
years  which  began  to  run  in  the  time  of  his  ancestor.  ^'  And  as  to  the 
word  descendy'^  Dyeb  there  said,  '^  if  tenant  in  tail  discontinues,  and  the 
discontinuee  levies  a  fine  with  proclamations,  and  five  years  pass,  and 
tenant  in  tail  dies,  the  issue  shall  have  other  five  years ;  for,  he  is  the  first 
to  whom  the  land  descended  after  the  proclamations,  bj^  force  of  the  gift  in 
tail  made  before  the  fine  levied.  But,  if  tenant  in  tail  be  disseised,  and 
afterwards  the  disseisor  levies  a  fine  with  proclamations,  and  five  years  pass 
without  claim,  and  aftenvards  the  tenant  in  tail  dies,  in  this  case  he,  and 
Catlyn  also,  said  that  the  issue  in  tail  is  bound  for  ever ;  for,  there  the 
tenant  in  tail  had  the  present  right  at  the  time  of  the  fine  levied,  and  the 
first  saving  comprised  him  and  his  heirs  in  tail,  and,  inasmuch  as  they  did 
not  pursue  their  ridit  within  the  five  years  according  to  the  condition  of  the 
first  saving,  the  tau  is  bound  for  ever.  But  SouTHCOT,(a)  and  Weston ,(i) 
were  of  a  contrary  opinion  ;  for  they  said  that  every  issue  in  tail  shall  have 
five  years,  for  a  new  right  is  come  to  every  one  of  them  performam  doniy 
which  right  (as  they  took  it^  the  makers  of  the  act  intended  to  preserve, 
and  to  this  purpose  the  worcls  *  by  force  of  any  gift  iv  tail^  were  put  in  the 
second  saving.  But  this  opinion  of  theirs  was  utterly  disallowed  by  the 
said  chief  justices,(c)  who  said  that  the  word  ^firsty^  which  ought  to 
be  added  to  the  word  *  descend,'  and  then  it  will  be  '  shall  first  de- 
scendy{d\  will  not  suffer  every  descent  to  have  five  years.  And  Cat- 
lyn said  that  a  right  or  title  may  be  said  to  be  descended  where  he 
who  has  a  rij^ht  to  a  reversion  or  remainder  in  tail  dependant  upon  an 
estate  for  life  dies,  and  this  descends  to  his  issue,  and  afterwards 
^5831   *^^  tenaiit  for  life  dies,  he  shall  have  five  years  by  this  second 

■I  saving :  and  thus  the  words  *' first  descend^  shall  be  fiiUy  satisfied." 
Cotterell  v.  DtUtony  though  short,  is  also  a  distinct  authority.  The  marginal 
note  is — ^'  Tenant  in  tail  dies  leaving  issue  in  tail  a  granddaughter,  a  feme 
covert ;  the  granddaughter  dies  covert,  leaving  issue  in  tail  two  sons,  infants ; 
the  elder  attains  the  age  of  twenty-one  and  dies ;  the  younger  attains  his  age 
of  twenty-one,  and  fourteen  years  after  issues  out  a  writ  of  formedon  in  the 
descender:  held,  that  he  is  barred  by  the  statute  21  Jac.  1,  c.  16."  Sir 
James  Mansfield  there  said:  ^<  The  daughter  and  infant  heir  of  a  feme 

(o)  Justice  of  B.  R.   {b)  Justice  of  C.  P.   (c)  Catlyn,  C.  J.  of  B.  R.,  and  Dyer,  C.  J.  of  C  P 
(rf)  Plowd.  374.  »  /    » 
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covert  has  ten  years  after  the  disability  ceases,  not  from  the  deatli  of  hei 
mother.  In  the  case  of  fines,  it  has  been  determined,  that,  when  the  time 
once  begins  to  run,  it  continues  to  do  so,  notwithstanding  any  subsequent 
disability ;  as  Lord  Kenyon  decided  m  the  case  of  Doe  dem.  Duroure  v. 
Jones,  4  T.  R.  300.*'  Heath,  J.,  agreed,  "  that,  in  the  case  put,  the 
infant  heir  of  a  feme  covert  would  have  ten  years  from  the  cesser  of  the 
disability,  not  firom  the  death  of  her  mother.  There  is  no  such  difference 
between  the  issue  in  tail  and  other  heirs,  as  is  supposed  :{a)  formedon  in  the 
descender  is  expressly  mentioned  in  the  first  clause  of  the  statute."  Cham* 
BRE,  J.,  said :  "  The  ten  years  do  not  run  at  all  while  there  is  a  continuance 
of  disabilities ;  but  they  run  without  intermission  from  the  time  that  the 
disabilities  first  cease."  And  Gibbs,  J.,  added:  '^  When  once  the  statute 
begins  to  run  nothing  stops  it."  In  Doe  d.  Duroure  v.  Jones,  4  T.  R.  310, 
Lord  Kenyon  says :  ''  I  confess,  I  never  heard  it  doubted,  till  the  discus- 
sion of  this  case,  whether,  when  any  of  the  statutes  of  limitations  had  begim 
to  run,  •a  subsequent  disability  would  stop  their  running.  If  the  [-•co^ 
disability  would  have  such  an  operation  on  the  construction  of  one  ^ 
of  those  statutes,  it  would  also  on  the  others.  I  am  very  clearly  of  opinion, 
on  the  words  of  the  statute  of  fines,  on  the  uniform  construction  of  aU  the 
statutes  of  limitations  down  to  the  present  moment,  and  on  the  generally 
received  opinion  of  the  profession  on  the  subject,  that  this  question  ought 
not  now  to  be  disturbed.  It  would  be  mischievous  to  refine,  and  to  mSce 
nice  distinctions  between  the  cases  of  voluntary  and  involuntary  disabilities." 
Murray  v.  The  East  India  Company,  5  B.  &  Aid.  215,  may  be  adverted 
to  as  showing  that  the  same  construction  is  to  be  put  as  to  all  the  statutes 
of  limitations.  In  Chitty's  Statutes,  vol.  i,  p.  700,  n,  citing  this  case  of 
Tolson  V.  Kaye,  Co.  Litt.  15  b,  it  is  said :  "  The  twenty  years  commence 
when  the  title  descends  to  the  first  heir  in  tail,  unless  he  lie  under  a  dis- 
ability ;  and  the  heirs  of  such  person  who  suffers  the  twenty  years  to  elapse 
without  commencing  the  formedon,  are  utterly  excluded,  and  the  right  of 
entry  is  for  ever  lost ;  and  there  is  no  distinction  between  tenant  m  fee 
taking^  by  descent,  and  heir  of  tenant  in  tail."  The  passage  cited  from  Co. 
Litt.  as  to  the  possessio  Jratris^  can  have  no  application.  Speaking  of  the 
half-blood,  Lord  Coke  says,  Co.  Litt.  15  b,  "  Half-blood  is  not  respected 
in  estates-tail  because  that  the  issue  do  claim  by  descent  performam  doni, 
and  the  issue  in  tail  is  ever  of  the  whole  blood  to  the  donee. "(6) 

Upon  the  whole,  therefore, — looking  at  the  words  of  the  statute,  and 
regard  being  had  to  the  cases  decided  as  well  upon  the  statute  of  fines  as 
on  the  several  statutes  of  limitations,  and  to  the  convenience  of  the  rule 
laid  down  by  the  Court  of  Common  Pleas,  sanctioned,  as  it  has  been,  by  a 
very  learned  judge,  (Mr.  Justice  Littledale,)  •and  acquiesced  in  r^^og 
and  adopted  by  all  the  text-writers,  with  the  single  exception  of  *• 
Mr.  Atherly  (in  the  note  to  Sheppard's  Touchstone,) — this  court  will  pause 
before  they  adopt  a  different  construction,  and  thereby  endanger  many  titles 
that  now  rest  upon  a  solemn  decision,  which,  after  so  great  a  lapse  of  time, 
it  is  now  sou^t  to  overturn.   ' 

Manning,  Serjt,,  in  reply.  The  acquiescence  of  Mr.  J.  Littledale  and 
the  statements  of  the  text-writers,  rest  solely  upon  this  very  decision  in 
Tolson  V.  Kaye,  cujus  petitur  dissolutio.     In  treating  of  the  estate  of  the 

(a)  The  learned  judge  here  refers  to  a  point  wported  to  have  been  feebly  taken,  or 
nther  hinted  at,  by  Lens,  Serji.,  in  these  words: — "•  If  not  so,  tht  oniv  dittinction  thai  can 
be  made  is,  between  the  nature  of  an  estate-tail  and  of  another  estate.'' 

(/>)  Not  tiefartOj  supr^^  561. 
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duke  of  Cornwall,  Lord  Coke  says,  8  Co.  Rep.  27  a,  "  That  this  was  an 
estate  of  inheritance,  is  proved  by  the  said  record  of  50  Ed.  3,  by  which  it 
appears  that  the  wife  of  the  Black  Prince  was  endowed.  And  it  appears 
by  the  book  of  21  Ed.  3, 41, (a)  that  the  Prince,  in  the  said  manor  of  Berk- 
hampstead,  (parcel  of  the  said  duchy  of  Cornwall,)  hady*ee.  And  the  said 
judgments  in  5  &6  Hen.  4,  prove  it;  for,  there  judgment  generally  is 
&;iven  that  the  letters  patent  sliould  be  revoked  and  made  void,  &c.,  which 
judgment  could  not  have  been  given,  if  any  estate  or  reversion  or  possibility 
did  remain  in  the  patentee,  for  then  the  letters  patent  should  not  be  made 
void,  but  the  judmient  should  be  that  the  letters  patent  should  be  made 
void  and  annulled  as  to  the  estate  of  the  Prince,  [h)  So  that,  notwith- 
standing the  peculiarity  of  the  duke  s  estate,  it  is  clear  that  it  is  an  estate 
of  inheritance^  and  that  the  successive  dukes  of  Cornwall  take  hy  descent. 
3  Mann.  &  R.  474.  With  regard  to  exchanges,  a  fee  is  an  estate  which 
may  endure  for  ever,  whether  it  be  fee-simple  or  fee-tail, — determinable, 
indeed,  in  one  case,  upon  a  total  failure  of  heirs,  in  the  other,  upon  a  special 
*5861   ^^^^^  ^^  *^^  hem  •appointed  by  the  donor.(c)    By  the  statute  of 

-■  fines,  all  who  take  under  the  same  limitation, — as  all  entailees  under 
the  same  entail  do, — ^are  bound  as  privies.  It  is  quite  clear  that  the  right 
of  the  issue  in  tail  could  not  be  defeated  by  the  laches  of  the  ori^nal  donee. 
Upon  what  principle  then,  can  he  be  afiected  by  the  laches  of  his  imme- 
diate predecessor  ?  The  only  reasonable  construction  of  the  statute  is,  to 
hold  that  the  right  to  bring  a  formedon  enures  for  twenty  years  after  the 
right  or  title  first  descends  or  falls  to  the  party  suing.  In  Stowel  v.  Lord 
&tichj  Plowd.  366,  it  is  said,  "  die  words  of  Westm.  2,  c.  11,  are  general, 
— ^that  all  bailiffs  and  receivers,  who  in  passing  their  account  before 
creditors  assigned,  shall  be  found  in  arrear,  may  be  committed  to  the  next 
jail ;  yet  if  an  infant  bailiff  or  receiver  be  found  in  arrear  he  shall  not  be 
committed ;  for  he  is  not,  by  reason  of  his  want  of  discretion,  within  the 
equity  of  the  statute.''  Here,  the  language  used  is  not  so  strong.  The 
21  Jac.  1,  c.  16,  has  not  the  words  "  M  heirs,"  but  the  word  "  heirs." 
There  is  less  difficulty  in  contending  that  the  heirs  meant  are  the  heirs  of 
remainder-men  and  of  reversioners.  Stowel  v.  Lord  Zouch  was  thS  case, 
not  of  an  estate-tail,  but  of  a  descent  of  a  tide  in  fee  simple,  firom  a  dis- 
seisee. It  has  been  repeatedly  held(d)  that  the  felony  of  tenant  in  tail 
shall  not  affect  the  rights  of  the  issue  in  tail ;  and  that,  because  the  issue 
in  tail  claims,  not  as  neir  to  his  predecessor,  but  as  the  person  designated 
per  formam  doni(e)  It  would  be  strange  if  the  issue  was  protected 
•5871   ^^'^^  *^®  crime,  but  not  against  the  carelessness,  of  •his  pre- 

•■  decessor.  The  pleas  merely  state  that  the  title  did  not  first  descend 
or  fall,  by  force  of  the  gift,  with  twenty  years  next  before  the  issuing 
of  the  writ  of  formedon.  The  first  descent  was  upon  the  death  of  the 
first  Henry,  the  husband  of  Anne,  who  died  in  1714.  But,  for  any  thing 
which  appears  on  the  face  of  this  lecord,  the  subsequent  entailees  may 
have  successively  entered*  and  held  possession,  and  the  demandant's  father 
may  have  continued  in  possession  until  the  day  before  that  on  which  h:s 
>*Tit  of  formedon  bears  date.  With  respect  to  the  case  of  Cotterell  v.  Dut- 
tony  it  is  sufficient  to  say  that  the  objection  now  taken  was  not  there  raised. 

(a)  M.  21  E.  3.  fo.  41,  pi.  46.  •  {b)  And  see  5  Rot.  Pari.  293,  356. 

(c)  So,  an  exclianc^e  between  a  muHer  and  a  bastard  is  good,  although  the  latter,  like 
donee  in  tail,  can  have  no  heirs  but  of  his  body ;  so,  an  exchange  between  A.  seised 
absolutely,  and  B.  whose  estate  is  defeasible  on  the  tender  or  a  rose. 

(i/)  See  the  cases  collected  in  Earl  Ferrtrt?t  cau,  2  Eden,  373. 

(e)  See  the  opinion  of  Newton,  C.  J.,  antd,  380.  (6)  ;  Rex  v.  Braybrok  and  Ux.  post,  59i 
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In  fltm/  ▼.  Bum^  2  Salk.  422,  it  is  said  that  the  effect  of  the  statute  is  to 
take  away  the  remedy^  but  not  any  rigid  except  the  right  of  entry.  A  hope 
has  been  expressed,  on  the  part  of  £e  defendant,  that  the  court  will  lend 
its  aid  to  the  desirable  object  of  quieting  men's  titles.  How  that  is  to  be 
effected  is  not  very  clear.  It  is  not  pretended  now — whatever  may  be  con- 
tended for  hereafter  when  this  first  inroad  upon  protected  interests  has  been 
successful — that  the  reversioner  is  bound  by  die  laches  of  the  present  or  of 
any  former  entailee.  Absolute  title,  therefore,  the  defendant  can  have 
none ;  and  if  the  court  shall  determine  that  he  has  acquired  any  title  at  all, 
it  will  be  dfficult  to  say  what  that  title  is  to  be.  It  will  perhaps  be  said 
that  he  has  acquired  a  wrongful  fee-simple  until  the  extinction  of  issue  in 
tail ;  in  other  words,  a  base  tee.  But  it  ma]^  be  no  easy  matter  to  fix  what 
shaU  be  the  character  and  the  incidents  of  this  new  kind  of  base  fee.  The 
decision  of  the  court  below  proceeded  chiefly  on  the  construction  put  upon 
the  words  "  first  descended  or  fallen,"  by  Mr.  Sent.  HuUock ;  which,  he 
contended,  must  refer  to  the  first  descent  fix)m  the  donee  in  tail  to  the  next 
taker  by  virtue  of  the  entail.  Neither  Mr.  Serjt.  Vaughanj  who  argued 
•for  the  defendant,  nor  any  of  the  judges,  made  any  remark  upon  r^goo 
the  absurdity  of  referring  the  commencement  of  the  period  of  lim-  ^ 
itation  to  an  event  which  might,  and  which  in  this  case  did,  take  place 
fifty  years  before  any  cause  of  action  or  adverse  possession.  It  seems 
probable  that  when  the  words  "first  descended"  were  used  in  the  statute 
of  fines,  and  the  words  "first  descended  or  fallen"  in  the  statute  of  limit- 
ations; the  word  "first"  was  employed  in  the  same,  almost  redundant, 
sense  in  which  it  is  fi'equently  used  in  acts  of  parliament,  to  avoid  its  being 
supposed  that  because  the  cause  of  action  was,  in  its  nature,  continuingy 
the  period  of  limitation  was  not  to  be  calculated  firom  the  time  of  the  com^ 
mencement  of  the  existence  of  such  continuing  right. 

The  learned  Serjeant  then  suggested,  that,  masmuch  as  the  issues  in  fsLCt 
remained  untried,  the  judgment  of  the  court  below  "that  the  demandant 
take  nothing  by  his  wnt,  but  that  he  be  in  mercy,  &c.,  and  that  the  defend- 
ant do  go  thereof  without  day,  &c.>  was  premature,  and  ought  therefore 
to  be  reversed.  [Parke,  B.  Has  not  the  demandant  improperly  sued  out 
his  writ  of  error  in  this  imperfect  state  of  the  record  ?]  The  demandant  was 
clearly  entitled  to  his  writ  of  error  upon  the  judgment  as  entered.  Should 
the  circumstance  of  there  being  other  issues  for  trial,  render  it  incumbent 
on  the  defendant  to  remam  in  court  for  the  purpose  of  trying  those  immate- 
rial issues,,  and  disentitle  him  to  have  judgment  quod  eat  inde  sine  dte^  the 
judgment  would  be  erroneous,  and  ought,  for  that  cause,  to  be  reversed. 
Erle^  contri.  The  judgment  is  correct  in  point  of  form.  In  Robins  v. 
CrtUchleyj  2  Wils.  118,  in  dower,  the  defendants  plead  ne  unques  accoupk 
and  ne  unques  seisie  que  dower.  There  was  an  issue  in  fact,  and  an  issue 
in  law ;  and  the  defendant  having  succeeded  upon  the  demurrer,  •the  r^tog 
judgment  was  that  the  plaintiff  should  take  nothing  by  his  writ,  but  ^ 
that  he  should  be  in  mercy,  &c.,  without  noticing  the  issue  of  fact.  He 
also  referred  to  Hawkey  v.  Borwick,  1  Y.  &  J.  376  ;(a)  and  Powell  v. 
Sonnett,  1  Bligh,  N.  S.  555,  1  Dow,  N.  S.  56.(6) 

Lord  Denman,  C.  J.  As  the  argument  has  proceeded  on  both  sides 
without  any  reference  to  this  point,  it  ought  not  now  to  be  started.  If  there 
are  any  authorities  to  be  cited  either  way,  they  may  be  handed  up,  and  we 
will  look  at  them.  CSir.  adv.  vulL 

ia)  And  see  Cook  y.  CaidecoU,  4  C.  &  P.  S15;  Drewett  v.  Shuudy  7  C.  &  P.  365. 
{f)  And  tee  antd,  vol.  iii,  675,  n. 
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Lord  Denman,  C.  J.,  now  said.  In  the  case  of  Toban  v.  KayCj  which 
was  argued  before  us  at  our  last  sitting,  we  are  of  opinion  that  the  judg^ 
ment  of  the  Court'  of  Common  Pleas  must  stand ;  and  we  founci  that 
opinion  upon  the  statute  of  fines,  4  Hen.  7,  c.  24,  the  authority  of  ^otoel 
V  Lord  Zouchj  and  the  statute  of  limitations,  21  Jac.  1,  c.  16.  It  is  un«- 
necessary  to  say  more.  Probably  some  application  may  be  made  to  the 
court  below  touching  the  state  of  the  record.     We  give  our  opinion  only. 

Parke,  fi.  We  cannot  give  any  judgment,  as  the  record  is  incomplete. 

On  a  subsequent  day  Mannings  Seijt.,  stated  that  a  difficulty  was  felt  at 
the  office  as  to  what  really  was  Qie  decision  of  the  court. 

Parke,  fi.   There  could  be  no  final  judgment  in  the  court  below  imtil  the 
issues  were  disposed  of.    What  we  did  was,  to  quash  the  writ  of  error. 
*5901       *Manning^  Serjt.   To  ^uash  the  writ  would  be  a  fearful  thing 
-■   for  the  demandant;  he  is  too  late  (a)  to  brmg  a  second  writ  of 
error  in  this  court. 

Parke,  B.  Twenty  years  having  elapsed,  it  is  too  late  to  sue  out  a 
second  writ  of  error.  Upon  the  record  now  before  us  we  can  give  no 
judgment. 

Erie.  With  a  view  of  making  a  marketable  title,  it  is  desirable  that  the 
case  should  be  definitely  disposed  of  in  some  way. 

Parke,  B.  I  am  not  clear  that  this  is  the  proper  court  in  which  to  move 
to  quash  the  writ.  Ought  not  the  application  to  be  made  to  the  court 
below? 

Mannings  Serjt.  The,  only  courts  which  can  exercise  any  control  or 
jurisdiction  over  a  writ  of  error,  are,  the  Court  of  Chancery,  out  of  which 
the  writ  emanates,  and  the  court  of  error,  into  which  it  is  returnable; 
which  latter  court  is  seised  of  the  cause  as  soon  as  the  writ  of  error  is  re- 
turned there.(6) 

Parke,  B.,  said, — We  quash  the  writ  of  error,  (c) 

(fl)  Vide  lO&ll  W.  3,  c.  14. 

(6)  In  RobtrtB  v.  Tuckfr,  Style,  Rep.  191,  219;  DawkeB  v.  Poy/on,  lb.  218;  Sktdioc  v.  La 
Pergy  lb.  265;  Porta  v.  Swttnamj  lb.  406;  Conye  ▼.  Laweij  lb.  472,  the  writs  of  error  were 
abated  or  quashed  by  the  court  in  which  they  were  returnable,  quid  improvide  emanaverdnt. 

(c)  A  judgment  of  quod  auutur  breve  was  afterwards  entered,  for  the  purpose  of  founding 

B  writ  of  error  in  parliament,  on  the  ground  that  the  judgment  in  C.  P.  was  erroneous  in 

substance,  and  that  in  the  Exchequer  Chamber  in  form,  the  defendant  having  obtained 

judgment  of  eat  inde  tine  die;  and  being,  it  would  seem,  entitled  to  that  judgment  on  iu 

being  decided  that  the  replication  to  a  plea  pleaded  in  bar  of  the  whole  action,  was  bad. 

Soon  aAer  the  enacting  of  the  statute  de  donU  an  attempt  was  made  to  evade 

591]    its  provisions  ^upon  a  ground  not  dissimilar  in  principle  to  that  which  was  set 

ap,  with  better  success,  in  Tolton  v.  Kaye. 

"T.  6  Edw.  2,  London.  The  lord  the  king  demands  against  William  de  Braybrook  and 
Gunnora,  his  wife,  one  messuage  and  ten  shops  in  the  streets  of  Distaflane  and  Fish 
Street,  as  escheats,  by  the  forfeiture  of  Thomas  of  Bromlee,  convicted  and  banged  in 
the  34th  year  of  King  Edward,  the  father,  &c. 

They  say  that  the  tenements  were  in  the  seisin  of  John,  son  of  Henry  Kingessone, 
who  gave  them  to  the  said  Thomas  and  the  heirs  of  his  body  lawfully  begotten,  and  for 
default  should  revert  to  the  said  John  and  his  heirs.  Wherefore  they  say  that  by  reason 
of  the  reversion  belonging  to  the  said  John,  the  tenements  aforesaid  will  not  be  the  es- 
cheats of  any  one  by  reason  of  the  »aid  forfeiture.  And  they  produce  the  charter  of  the 
said  John,  which  they  here  recite  &c.  And,  moreover,  they  say  that  in  the  last  statute 
of  Westminster,  it  is  contained  that  the  will  of  the  donor,  in  gifts  of  this  kind.be  observed  ; 
wherefore  it  is  plain  that  a  feoffee,  under  the  condition  aforesaid,  could  not.  in  his  lifetime, 
alien,  or  by  bis  act,  in  any  manner  forfeit,  (or  displace — aliquo  roodo  forisfacere,)  the 
right  of  reversion  which  belongs  to  his  feoffer.  And  so  it  appears  manifestly  that  the 
said  tenements  neither  ought,  nor  can,  by  the  reasons  aforesaid,  be  the  escheats  of  the 
lord  the  king,  or  of  any  other,  in  such  case. 

And  Nicholas  Renty,  who  sues,  &c.,  says  that  according  to  the  ancient  law  used  be- 
fore the  said  statute,  those  to  whom  tenements  were  so  conditionally  given,  might  alien 
those  tenemenu  according  to  their  will,  and  also  forfeit  them  and  disinherit  their  issue 
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of  ihem,  contmrf  to  the  form  of  gift  of  the  feoffors  expressed  in  their  gift.  Not  are  such 
feo&es  excluded  by  the  said  statute,  in  any  thing  txctpt  only  in  making  alienation.  (Vide 
supri,  575.) 

Whereupon  the  record  and  process  aforesaid  being  seen  and  inspected,  &c.,  and  dili- 

int  discussion  (iractatu)  being  had  upon  them  often  with  the  justices  of  the  lord  the 
:ing  of  each  bench,  the  barons  of  the  exchequer  and  others  of  ihe  council  of  the  lord  the 
king,  it  appeared  to  them  (vitum  e$i  ei$demy)  that  the  said  Thomas  being  so  enfeoffed  of 
the  said  tenements,  to  hold  to  him  and  the  heirs  of  his  body  begotten,  so  that  if  he  should 
die  without  heir  of  his  body  begotten,  those  tenements  should  revert  to  the  said  John 
and  his  heirs,  he  could  not^y  any  act  of  his,  alien  or  forfeit  against  the  will  of  the  feoffor ; 
and  inasmuch  as  the  said  Thomas  was  convicted  and  hanged  for  the  said  felony  a  long 
time  after  the  statute  aforesaid,  iU  donis  condicionali6u9j  passed ;  as  manifestly  appears  to 
the  court  by  the  record  of  the  rolls  of  the  pleas  of  the  crown  of  the  time  of  the  lord  Ed- 
ward the  father,  &c.,  in  the  city  of  London,  in  the  34th  year  of  his  reign — since  the  same 
tenements  could  not,  at  one  and  the  same  time  {rimul  tt  temd^)  be  revertible  to  the  said 
John,  according  to  the  form  of  the  feoffment  aforesaid,  and  also  escheats,  by  the  act  of 
*the  said  Thomas,  who  held  the  same  tenements  conditionally  as  aforesaid ;  there- 
fore it  is  considered  that  the  said  William  and  Gunnora  go  thereof  at  present  with-  [^592 
oat  day, — taho  temper  jurt  regit  cum  alidt  inde  loqui  voluerit."  Abbrev.  Placit.  317  a. 

Suppose  lands  to  be  limited  to  A.  for  thirty  years,  remainder  to  the  right  heirs  of  A.  m 
fail.  A.  enters,  and  is  ousted  by  C.  and  dies,  after  remaining  out  of  possession  twenty 
years,  leaving  B.  his  son  and  heir.  The  time  expires.  It  could  not  be  contended  that 
B.,  though  claiming  as  heir  of  A.,  would  b&  barred  by  the  21  Jac.  1,  c.  16.  B.,  though 
his  title  was  as  heir  of  A.,  would  take  not  by  descent  but  by  purchase.     Antd,  380,  b. 

In  Oaldust  catey  1  Rot.  Pari.  411  a,  in  1321,  that  is,  only  thirty-six  years  after  the  pass- 
ing of  the  statute  <^</onM,  even  a  donee  in  tail  is  styled,  "tenauntafemw  (ietnif  par  la  talye.'' 
It  IS  true  that  in  GalMt  cote  Margaret  Galche,  the  surviving  donee  in  tail,  may  have  be- 
come tenant  in  tail  after  possibility  of  issue  extinct ;  but  it  is  not  so  stated ;  nor  is  it 
shown  how  many  montht  after  the  death  of  her  first  husband,  who  was  her  co-donee  in 
tail,  the  second  marriage  took  place. 

A  bishop  is  seised  in  fee,  and  has  the  whole  inheritance  in  him,  yet,  a»  he  cannot  do 
acts  to  bind  his  successor  without  the  assent  of  the  dean  and  chapter,  the  successor  is  not 
bound  by  the  laches  of  the  predecessor.     Croft  v.  Howdy  Plowd.  538. 

Here,  the  tenant  in  tail  could  not,  by  his  acts,  bind  the  issue  in  tail,  beyond  what  he 
was  authorized  to  do  per  forman  doni,  and  by  the  32  H.  8,  c.  28. 

''The  issue  in  tail  claims  not  under  his  ancestor,  but  paramount,'^ per  Lord  Cowper,  C. 
in  Lord  Fairfax  v.  Lord  Derby^  2  Vern.  612,  upon  the  32  H.  8,  c.  37,  where  the  words  are, 
*^  claiming  the  said  lands,  tenements  or  hereditaments  only  by  or  from  the  same  tenant, 
by  purchase,  gift  or  decent." 

By  the  3  &  4  W.  4,  c.  27,  s.  22,  it  is  enacted,  "  that  when  a  tenant  in  tail  of  any  land  or 
rent,  entitled  to  recover  the  same,  shall  have  died  before  the  expiration  of  the  period^  here- 
inbefore limited,  which  shall  be  applicable  in  such  case,  for  making  an  entry  or  distress, 
or  bringing  an  action,  to  recover  such  land  or  rent,  no  person  claiming  any  estate,  interest 
or  right  which  such  tenant  in  tail  might  lawfully  have  barred,  shall  make  an  entry  or 
distress,  or  bring  an  action  to  recover  such  land  or  rent,  but  within  the  period  during 
which,  if  such  tenant  in  tail  had  so  long  continued  to  live,  he  might  have  made  such  entry 
or  distress,  or  brought  such  action.'' 

The  above  section  does  not  declare,  but  it  enadt,  that  the  issue  in  tail  shall  be  barred  by 
the  laches  of  his  ancestor,  to  the  same  extent  to  which  the  judgment  in  the  principal 
ease  declares  he  was  already  barred  by  the  provisions  of  the  21  Jac.  1,  c.  16,  a  statute 
passed  two  hundred  years  before. 

And  see  2  Leon.  57, 1  P.  Wms.,  673 ;  The  Countett  of  Shrewtbury  v.  The  Earl  of  Shrewt- 
bnry^  1  Yes.  jun.  227,  234 ;  The  Earl  of  Belfatt  v.  Chichettery  2  Jac.  &  W.,  439  ;  Burget  v. 
MeMbery,  Turner  &  Russ.  167  ;  Hwm  v.  Barter y  1  Ridgw.  Pari.  Cases,  207 ;  LeighUm  v. 
Lnghttm^  1  P.  Wms.  671,  673. 
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rhe  defendant  contracted  to  buy  of  the  plaintiffs  ten  tuns  of  linseed  oil,  at  a  certain  price, 
"to  be  free  delivered  by  the  plaintiffs  to  the  defendant  within  the  last  fourteen  days  of 
March,  and  paid  for  at  the  expiration  of  that  time  in  cash.'^  In  assumpsit  for  not  re- 
ceiving the  oil  pursuant  to  the  contract,  the  declaration  stated,  that,  although  the  plain* 
tiffs,  ^  within  the  las:  fourteen  days  of  March,  1638,  to  wit,  on  the  31st  of  March,  1838, 
were  ready  and  willing,  and  then  tendered  and  offered  to  deliver  to  the  defendant  the 
said  oil,  and  then  requested  the  defendant  to  accept  tne  same,''  ^c,  yet  the  deliendant 
refused  to  accept  or  pay. 

The  defendant  pleaded — ^first,  that  the  tendei  was  made  on  the  last  of  the  said  fourteen 
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day*,  at  a  late  time  of  that  day,  to  wit.  at  nine  o'clock  in  the  night  time  of  that  day, 
the  same  time  being,  by  reason  of  such  lateness  thereof,  an  unreasonable  and  improper 
time  in  that  behalf,  for  the  tender  and  delivery  of  the  said  oil ;  and  that  the  plain ti A 
were  not  until  a  late,  and  for  the  delivery  to  and  acceptance  by  the  defendant  of  tlie 
sai(  nil  an  unreasonable  and  improper,  time  of  the  last-mentioned  day,  to  wit,  the  hour 
aforesaid,  ready  and  willing  to  deliver  the  said  oil  to  the  defendant,  modo  H  forma — 
secondly,  a  traverse  of  the  averment  that  the  plaintiffs  were  ready  and  willing  to  deliver. 

The  plaintiffs  replied  dt  injuria  to  the  first  plea,  and  joined  issue  on  the  second. 

By  a  special  verdict,  it  was  found  that  the  plaintiffs,  on  the  31st  of  March,  at  haif-paat 
eight  in  the  night  of  the  said  day,  (being  a  Saturday.)  did  tender  and  offer  to  deliver  the 
oil  to  the  defendant ;  that,/rom  the  said  hour  wken  the  oil  woe  to  tendered  and  offered  to  the 
defendant,  there  watJuU  and  tuffkient  time  brfore  twelve  o'clock  of  the  taid  31  tt  ofMarc^/cr 
the  plaintiff t  to  deliver  and  for  the  defendant  to  examine  and  weigh  and  to  receive  into  his  poa^ 
tettiony  the  whole  <f  the  oil;  that,  at  the  time  when  the  said  oil  was  so  tendered  and  offered^ 
the  defendant  refused  to  receive  the  same,  alleffing  that  the  hour  of  the  said  tender  waa 
a  late,  and,  by  reason  thereof,  an  unreasonabU)  hour  in  that  behalf."  The  jury  also 
Ibund,  '^  that  the  taid  hour  of  haif^paU  eight  of  the  night  of  Saturday,  the  3ltt  of  March,  when 
the  said  oil  was  so  tendered  and  offered  to  be  delivered  to  the  defendant  as  first  afore- 
said, wat  a  late,  and.  by  rtaeon  of  itt  latenett,  an  unreatonable  and  inq^roper  time  t^  that  day 
for  the  tender  and  aelivery  of  the  said  oil;  and  that  the  plaintiffs  did  not  tender  or  offer, 
nor  were  they  ready  to  deliver  the  said  oil,  to  the  defendant  until  a  late,  and  for  the 
delivery  to,  and  acceptance  by  the  defendant  of,  the  said  oil,  an  unreasonable  and  im- 
proper time  of  the  last-mentioned  day,  namely,  the  said  hour  of  half-past  eight  in  the 
night :" — 

Held,  {dittentiente  Lord  Denman,)  that  the  tender  having  been  made  to  the  drfendant  at  an 
hour  which  left  time  enough  for  completing  the  delivery  before  twelve  o'clock  of  the 
night  of  the  31st  of  March,  was  sufficient. 

Secut,  if  by  reason  of  the  lateness  of  the  hour,  the  defendant  had  left  his  warehouse  before 
the  oil  arrived. 

Assumpsit  for  not  accepting  certain  oil. 

The  declaration  stated  that,  on  the  20th  of  October,  1837,  the  defendant 
*5941  ^^^^^  ^^  ^^  plaintifis,  and  the  ^plaintiffs  then  sold  to  the  defend- 
-I  ant,  a  large  quantity,  to  wit,  ten  tuns  of  merchantable  linseed  oil,  at 
the  rate  or  price  of  3ls.  6d.  for  each  and  every  cwt.  thereof,  usual  allow- 
ances, to  be  free  delivered  by  the  plaintiffs  to  the  defendant  within  the  last 
fourteen  days  of  March,  1838,  and  paid  for  at  the  expiration  of  that  time 
m  cash,  deductmg  2^  per  cent,  discount ;  that  thereupon,  in  consideratbn 
thereof,  and  that  the  plaintiffs,  at  the  request  of  the  defendant,  had  then 
promised  the  defendant  to  deliver  the  said  linseed  oil  to  him  the  defendant 
at  the  time  and  in  manner  aforesaid,  he  the  defendant  then  promised  the 
plaintiffs  to  accept  the  said  linseed  oil  of  and  from  the  plaintifis,  and  to  pa^ 
them  for  the  same  at  the  time  and  rate  aforesaid ;  and  although  the  plaintifis 
afterwards,  and  within  the  last  fourteen  days  o/*  March,  l83o,  to  wit,  on  the 
'Slst  o/*  March,  1838,  aforesaicf,  were  ready  and  willing,  and  then  tendered 
and  (!fferedj  to  deliver  to  the  defendant  the  send  ten  tuns  of  merchantable  Ibkr 
seed  oil,  and  then  requested  the  defendant  to  accept  the  same ;  and  although 
the  price  for  the  said  ten  tuns  of  linseed  oil,  at  the  rate  in  that  behalf  aforesaid, 
amounted  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  315/.,  < 
and  the  said  time  for  payment  for  the  said  linseed  oil  had  long  elapsed ;  yet 
the  defendant  did  not  nor  would,  at  the  said  time  when  he  was  so  requested 
as  aforesaid,  or  at  anv  time  before  or  afterwards,  accept  the  said  linseed  oil 
of  or  from  ^e  plaintifis,  or  any  part  thereof,  and  had  not,  although  often 
requested  so  to  do,  paid  them  for  the  same,  or  any  part  thereof,  but  had 
wholly  neglected  and  refused  so  to  do :  by  reason  whereof  the  plaintiffs  had 
*5Q^1  ^^^  ^^^  heeii  deprived  of  divers  great  gains  and  profits  which  *they 
^  might  and  would  have  derived  from  the  said  sale  of  the  said  linseed 
oil,  and  had  also  suffered  divers  great  losses  from  the  decreased  value  of 
the  same :  whereupon  they  said  that  they  were  injured,  &c. 

The  defendant  pleaded — first,  that  the  tender  by  the  plaintiffs,  and  their 
offer  to  deliver  to  the  defendant  the  said  ten  tuns  of  linseed  oil  in  the  decla- 
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ration  respectively  mentioned,  and  the  said  request  by  the  plaintifis  to  the 
defendant  to  accept  the  same,  were,  and  each  of  them  was  respectively, 
made  on  the  last  of  the  said  last  fourteen  days  o/*  March,  1838,  at  a  late  time 
of  thai  da^y  to  vntj  at  nine  o^ clock  in  the  night  time  of  that  day^  the  same 
time  being y  by  reason  of  such  lateness  thereof  an  unreasonable  and  improper 
time  in  &at  behalf  for  the  said  tender  and  delivery  of  the  said  oil;  and  that 
the  plaintiffs  were  not,  until  a  late,  and  for  the  delivery  to  and  acceptance 
by  die  defendant  of  the  said  oil  an  unreasonable  and  improper,  time  of  the 
last-mentioned  day,  to  wit,  the  hour  aforesaid,  ready  and  willing  to  deliver 
the  said  oil  to  the  defendant,  modo  et  forma: — verification. 

Second  plea — that  the  plaintifis  were  not  ready  and  willing,  nor  did  they, 
within  the  last  fourteen  days  of  March,  tender  and  offer,  to  deliver  to  the 
defendant  the  said  linseed  oil,  modo  etformd  .'—-concluding  to  the  country. 

Third  plea — non  assumpsit. 

The  plaintifis  replied  de  injurid  to  the  first  plea,  and  joined  issue  on  the 
second  and  third. 

After  argument  and  Judgment  for  the  defendant  on  the  finding  of  the  jury 
upon  these  issues,ra)  the  parties  agreed  that  the  finding  should  be  turned 
into  a  special  verdict.  By  this  ii  was  found,  ''  that  the  plaintifis,  on  the 
31st  of  March,  1838,  tU  the  hour  of  half-past  eight  in  the  night  of  the  said 
day^  the  said  31st  of  March  being  a  Saturday,  did  tender  and  offer  to  de- 
liver to  the  defendant  •in  the  city  of  London  the  ten  tuns  of  oil  in  r»cgg 
the  declaration  mentioned ;  that,  from  the  said  hour  when  the  said  ^ 
ten  tuns  of  oil  were  so  tendered  and  ofiered  to  the  defendant,  there  wasfvil 
and  suMcient  time  before  twelve  o^clock  of  the  said  3lst  of  March  for  the 
plaini0^s  to  deliver  and  for  the  defendant  to  examine  and  weigh  and  to  receive 
into  his  possession  the  whole  of  the  said  ten  tuns  of  oil;  that,  at  the  said  time 
when  the  said  oil  was  so  tendered  and  offered  by  the  plaintiffs  to  die  de- 
fendant, he  the  defendant  refused  to  receive  the  same,  allegmg  that  the  said 
hour  of  the  said  tender  was  a  late,  and,  by  reason  thereof,  an  unreasonable 
hour  in  that  behalf;  that  thereupon  the  plaintifis  kept  the  said  oil  in  their 
possession  from  the  said  time  when  the  same  was  so  tendered  and  offered 
until  the  hour  of  seven  o'clock  in  the  morning  of  Monday  the  2d  of  April 
in  the  year  aforesaid,  and  at  the  said  hour  of  seven  o'clock  on  Monday  the 
2d  of  April,  the  same  being  the  first  proper  and  reasonable  hour  in  that 
behalf  after  the  said  oil  had  been  so  refused  by  the  defendant,  they  the 
plaintifis  again  tendered  and  ofilered  to  deliver  the  said  oil  to  the  defendant 
m  London  aforesaid,  and  that  the  defendant  then  refused  to  accept  the 
same;  that  the  said  hour  of  half-past  eight  of  the  nidit  of  Saturday  the  31st 
of  March,  when  the  said  oil  was  so  tendered  and  offered  to  be  delivered  to 
the  defendant  as  first  aforesaid,  was  a  late,  and,  by  reason  of  its  lateness, 
an  unreasonable  and  improper,  time  of  that  day  for  the  tender  and  delivery 
of  the  said  oil ;  and  that  the  plaintiflS  did  not  tender  or  offer,  nor  were  they 
ready  to  deliver,  the  said  oil,  to  the  defendant  until  a  late,  and  for  the  de- 
livery to  and  acceptance  by  the  defendant  of  the  said  oil  an  unreasonable 
and  improper  time  of  the  said  last-mentioned  day,  namely,  the  said  hour 
of  half-past  eight  in  the  night."    But,  whether,  &c. 

Judgment  having  been  entered  for  the  defendant,  on  this  special  verdict, 
in  the  Court  of  Common  Pleas,  a  writ  of  *error  was  brought,  and   r«eQ7 
argued  in  the  Exchequer  Chamber  on  the  15th  of  February  and  29th   L 
of  November,  1842,  the  judges  present  on  the  first  occasion  being  Lord 
Dehman,  C.  J.,  Parke,  B.,  Patteson,  J.,  Gurney,  B.,  and  Rolfe,  B.  ; 

(a)  Which  see  ante,  vol.  ii.  395,  2  Scott,  N.  R.  485. 
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and  on  the  second,  Lord  Denbcan,  C.  J.,  Lord  Abikoee,  C.  6.,  Pabke,  B., 
Alderson,  fi.y  Williams,  J.,  and  Rolfe,  B. 

Cleasby^  for  the  plaintifi&.  The  special  verdict  contains  no  finding  as  to 
the  usage  of  the  trade,  but  a  mere  expression  of  opinion  on  the  part  of  the 
jury  that  the  tender  was,  by  reason  of  the  lateness  of  the  hour  at  which  it 
was  made,  an  unreasonable  one.  [Parke,  B.  It  does  not  appear  upon 
what  precise  ground  the  juiy  find  that  the  time  was  unreasonable  and 
improper.  Lord  Denman,  C.  J.  Can  the  tender  be  said  to  have  been 
insufficient,  when  the  juiy  find  that  there  was  full  and  sufficient  time  before 
twelve  o'clock  at  night  of  the  last  day  named  in  the  contract,  for  the  plain- 
tifls  to  deliver,  and  for  the  defendant  to  examme  and  weigh  and  receive 
into  his  possession,  the  whole  of  the  oil  ?]  The  jury  find  that  the  hour  of 
the  tender  was  late;  and  they  choose  to  infer  that  it  was  unreasonable 
and  improper.  [Parke,  B.  In  Shepp.  Touchs.  378,  it  is  said  that,  '^  If 
the  condition  be,  to  come  at  a  day  to  such  a  place  to  do  a  thing,(a)  and 
the  thing  cannot  be  done  without  the  concurrence  of  the  other  par^ ;  in 
this  case  the  obligor  must  stay  until  the  very  last  instant  of  the  day  for  his 
coming ;  and  it  seems  also  he  must  stay  at  the  place  all  the  day  long.  If 
the  condition  be,  to  pay  a  rent  at  Michaelmas,  or  within  twenty  days  afler, 
the  obligation  is  not  forfeited  before  the  twenty  days  be  past.  If  one  be 
to  do  a  thing  on  a  day  certain,  he  may  do  it  any  part  of  the  day  whilst 
the  li^t  doth  last ;  and,  if  the  condition  be  to  do  a  thing  by  or  before  a 
day,  it  may  be  done  the  last  instant  of  the  day  before,  and  it  is  suffi- 
*5981  ^^^'^^*"]  ^Unless  the  plaintifls  were  entitled  to  maintan  this  action, 
-■  they  would  be  liable  to  an  action  for  not  delivering  the  oil.  But 
could  such  an  action  be  maintained  ?  [Lord  Denman,  C.  J.  In  the  court 
below  the  lord  chief  justice  appears  to  have  put  the  unreasonableness  of 
the  tender,  on  the  ground  of  there  being  no  person  ready  to  receive  the  oil 
at  the  warehouse.]  The  real  question  is,  whether  the  buyer  could  have  re- 
ceived the  goods  within  the  period  stipulated  by  the  contract :  if  he  could, 
the  tender  is  sufficient.  [Parke,  B.  The  question  is,  what  is  the  common- 
law  duty  of  the  vendors  under  such  a  contract,  without  reference  to  any 
usage  of  trade.  In  Comyns*s  Digest,  Temps j  (D),  (E),  (F),  it  is  laid  down ; 
^^  What  shall  be  reasonable  time,  the  justices  are  to  determine."  '^  Sum- 
mons in  a  real  action  ought  not  to  be  after  the  setting  of  the  sun :  nor  a 
demand  of  rent."  ''But  an  arbitrament  made  in  the  night  is  good :  so, 
livery  of  seisin  upon  a  feoffinent."]  In  Leigh  v.  Paierson^  8  Taunt.  540, 
2  J.  B.  Moore,  588,  where  the  contract  was  for  a  certain  quantity  of 
tallow,  "  to  be  delivered  in  all  December,  Dallas,  C.  J.,  said :  ''  The 
defendant  had  a  right  to  deliver  the  tallow  at  any  time  before  twelve  at 
night  on  the  31st  of  December;  he  had  M  that  month  to  deliver  it  in,  and 
the  plaintiff  was  bound  to  receive  the  tallow  at  any  moment  until  after 
the  31st."  It  is  true  that  is  a  mere  dictum ;  but  it  sufficiently  shows  the 
impression  of  the  court.  Greaves  v.  ^shlin^  3  Campb.  426,  has  no  beat 
ing  whatever  upon  the  present  case.  There,  no  time  was  stipulated  for  the 
delivery  of  the  oats.  Here,  the  onl^  question  is,  whether  the  tender  was 
capable  of  being  acted  upon.  The  juiy  have  found  that  a  bond  fide  tender 
was  made  at  such  a  time  that  the  defendant  mig^t  have  examined,  weighed 
and  received  the  whole  into  his  possession  before  twelve  o'clock  at 
night  on  the  last  of  the  fourteen  days.  They  have  therefore  virtual!;* 
*5991  *^^^"^  ^^^  ^^  plaintiffs  performed  their  contract ;  and  that  the  de- 
-■  fendant  broke  the  contract  on  his  part  by  refusing  to  receive  the  oii. 
(a)  Mr.  Preston  addi,  **  and  the  hour  be  not  fixed.'' 
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S.  MarHfij  Twith  whom  was  WiUes^)  for  the  defendant.  The  question  is, 
whether  there  has  been  such  a  performance  of  the  condition  precedent  on  the 
plaintiffs'  part  as  to  cast  upon  the  defendant  a  duty  to  receive  the  goods. 
A  party  who  seeks  to  enforce  a  contract  makes  the  performance  of  his  part 
of  it  a  condition  precedent.  In  a  note  to  Peelers  v.  Opky  2  Wms.  Saund. 
352,  the  principle  is  stated  to  be,  that,  ''  where  the  plaintiff  himself  is  to 
do  an  act  to  entitle  himself  to  the  action,  he  must  either  show  the  act  done, 
or,  if  it  be  not  done,  at  least  that  he  has  performed  eveiy  thing  that  was  in 
his  power  to  do ;"  citing  Lcaicashire  v.  Kellingwarth^  1  Comyn's  Rep.  116. 
The  same  doctrine  is  laid  down  in  Pickford  v.  The  Grand  Junction  Rail- 
way Company  J  8  M.  &  W.  372.  If  a  tender  of  the  oil  at  any  time  that 
would  have  enabled  the  delivery  of  the  whole  before  twelve  o'clock  at 
night  on  the  last  of  the  fourteen  days  mentioned  in  the  contract,  would 
have  been  a  legal  tender,  it  would  equally  have  been  so  if  made  at  any 
hour  of  the  ni^t  of  any  one  of  those  fourteen  days,  or  if  made  in  the 
street  or  on  the  highway ;  and  this  absurdity  must  result  unless  the  law  im- 
ports into  the  contract  a  delivery  at  a  reasonable  and  convenient  time  and 
place.  In  Ellis  v.  Thompson^  3  M.  &  W.  445,  the  proprietor  of  a  lead  mine 
called  the  Bog  Mine,  situate  near  Shrewsbury,  sold  to  B.,  a  lead  merchant 
in  London,  by  a  written  contract,  ^'  200  tons  of  Bog  Mine  lead,  at  22/.  per 
ton,  deliverable  in  the  river  Thames."  The  broker  stated  at  the  time,  in 
answer  to  a  question  by  B.,  that  the  lead  was  ready  for  shipment.  A  few 
days  afterwards  B.  applied  to  the  •broker  to  know  whether  A.  r#gQQ 
would  allow  the  freight  or  insurance  from  Gloucester  or  Liverpool,  ^ 
to  which  A.  agreed,  but  B.  subsequently  required  the  lead  to  be  delivered 
in  London.  It  appeared  that  Gloucester  and  Liverpool  were  the  usual 
ports  of  shipment  for  London ;  but  the  Bog  Mine  lead  was  first  brought 
by  barges  down  the  Severn  from  Shrewsbury  to  Gloucester.  The  lead  was 
delayed  a  considerable  time  in  this  part  of  its  transit  by  the  lowness  of  the 
water;  and  when  it  arrived  in  London,  B.  refused  to  receive  it,  the  price 
having  fidlen  considerably.  In  an  action  by  A.  against  B.  for  not  accept- 
ing the  lead,  B.  pleaded  that  the  plaintiff  was  not  ready  to  deliver  it  within 
a  reasonable  time;  on  which  issue  was  joined.  The  broker  stated  (in 
addition  to  the  above  facts)  that  he  had  understood  fix)m  A.  that  the  lead 
was  at  Shrewsbury.  The  learned  judge  stated  to  the  juiy  that  it  might  be 
taken  for  granted  th^t  the  understanding  of  the  parties  was,  that  the  lead 
was  ready  for  shipment  at  Crloucester  or  Liverpool ;  that  this  was  confirmed 
by  the  ddendant's  application  as  to  the  freight  and  insurance  ;{a)  and  that, 
if  they  thought  it  ought  to  have  arrived  in  a  shorter  time,  if  ready  for  ship- 
ment at  Gloucester  or  Liverpool,  the  defendant  was  entitled  to  a  verdict. 
Upon  a  motion  for  a  new  trial,  it  was  held,  that  the  parol  representation 
that  the  lead  was  ready  for  shipment,  was  admissible,  not  to  vary  the 
written  contract,  but  as  one  of  the  data  from  which  Uie  reasonableness 
of  the  time  was  to  be  determined ;  and  that  the  direction  of  the  learned 
judge  was  warranted  by  the  evidence.  "  The  question,"  said  Lord  Abinger, 
^'  of  reasonable  or  not  reasonable  time  is  collateral  to  the  contract.  If  the  con- 
tract itself  had  disclosed  any  thing  about  time,  it  might  have  explained  all  the 
circumstances:  or,  if  the  contract  had  contained  any  ^specification  of  r*gQi 
the  particulars  from  which  the  time  could  necessanly  be  inferred,  in  ^ 
like  manner  it  would  exclude  all  parol  communication  that  could  alter  such 
necessary  inference.     But,  where  the  contract  is  entirely  silent,  how  are 

(a)  If  the  lead  had  already  reached  either  port,  the  application  would  not  have  heen  in 
the  alternative. 
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you  to  judge  of  the  reasonableness  of  the  time,  if  you  are  to  exclude  all 
evidence  whatever  by  which  it  is  to  be  computed  ?  Suppose  a  man  con- 
tracts to  sell  certain  goods,  and  the  parties  agree  that  the  ^oods  shall  be 
conveyed  to  London,  and  nothing  is  said  about  the  time  of  delivery,  would 
it  not  be  essential  to  ascertain  what  the  parties  were  contracting  about,  and 
whether  any  thing  was  said  at  the  time,  and  whether,  the  reasonable  time 
not  being  shown  by  the  contract  itself,  you  could  derive  it  from  other 
sources?  Therefore,  in  every  contract  of  this  sort,  the  circumstances  from 
which  the  reasonableness  of  the  time  is  to  be  inferred,  must  be  collected 
from  the  parol  evidence."  And  Alderson,  B.,  said :  "  There  is  no  speci- 
fication in  the  contract  as  to  the  time  when  the  delivery  is  to  take  place, 
and  therefore  the  law  would  imply  that  the  delivery  diould  take  place 
within  a  reasonable  time  :  and  it  is  a  question  for  the  jury  at  the  trial, — and 
this  was  the  question  put  to  them, — how  the  reasonabk  time^  which  is  an 
implied  part  of  the  contract,  is  to  be  ascertained  ?  It  seems  to  me  the  cor- 
rect mode  of  ascertaining  what  reasonable  time  in  such  a  case  as  this,  is, 
by  placing  the  court  and  jury  in  the  same  situation  as  the  contracting 
parties  themselves  were  in  at  the  time  they  made  the  contract:  that  is  to 
say,  by  placing  before  the  jury  all  those  circumstances  which  were  known 
to  both  parties  at  the  time  the  contract  was  made,  and  under  which  the 
contract  itself  took  place.  By  so  doing,  you  enable  the  court  and  jury  to 
form  a  safer  conclusion  as  to  what  is  the  reasonable  time,  which  the  law 
implies,  and  within  which  the  contract  is  to  be  performed."  In  Greaves  v. 
Ashlin^  which  was  an  action  for  not  delivering  certain  oats  according  to 
*6021   ^^^^^^^'  ^^^  seller  ^having  re-sold  them  because  the  purchaser 

•I  neglected  to  fetch  them  away.  Lord  Ellenborough  said :  '^  If  the 
buyer  does  not  carry  away  the  goods  bought  within  a  reasonable  timej  the 
seller  may  charge  him  warehouse  room,  or  he  may  bring  an  action  for  not 
removing  them,  should  he  be  prejudiced  by  the  delay.  But  the  buyer's 
neglect  does  not  entitle  the  seller  to  put  an  end  to  the  contract.  When  a 
a  rarmer  sets  out  his  tithes,  and  gives  the  parson  notice  to  take  them  away, 
he  may  bring  his  action  if  the  latter  does  not  do  so  within  a  reasonable  time  ; 
but  the  parson's  nedect  does  not  revest  in  the  farmer  the  property  in  the 
articles  set  out."  [Paiike,  B.  In  the  case  of  a  biU  of  exchange,  the  ac- 
ceptor has  the  whole  of  the  last  day  until  twelve  o'clock  at  night,  to  pay 
it]  In  WUkins  v.  Jadis,  2  B.  &  Ad.  188,  1  M.  &  Rob.  41,  a  present- 
ment  at  the  house  where  the  bill  was  made  payable,  at  eight  o'clock  in 
the  evening,  the  house  being  shut  up,  and  no  person  there  to  pay  the  bill, 
was  held  sufficient.  Lord  Tenterden  there  takes  a  distinction  between  the 
case  of  a  bill  made  payable  at  the  banking  house,  and  one  accepted  gener- 
ally. ^'  As  to  bankers,"  he  says,  ^^  it  is  established,  with  reference  to  a 
well-known  rule  of  trade,  that  a  presentment  out  of  the  hours  of  business  is 
not  sufficient ;  but,  in  other  cases,  the  rule  of  law  is  that  the  bill  must  be 
presented  at  a  reasonable  hour.  A  presentment  at  twelve  o'clock  at  ni^t, 
when  a  person  has  retired  to  rest,  would  be  unreasonable ;  but  I  cannot  say 
that  a  presentment  between  seven  and  eight  in  the  evening  is  not  a  present* 
ment  at  a  reasonable  time."  And  Patteson,  J.,  said:  '^  The  question  to 
be  considered  is,  whether  the  bill  was  presented  at  the  place  appointed 
within  a  reasonable  time,  not  whether  any  person  was  there  to  receive  it." 
Parker  v.  Gordon,  7  East,  385, 3  T.  P.  Smith,  358;  and  Barclay  v.  BaOey 
•6031   ^  C*™pb*  527,  •are  to  the  same  effi^st.    In  Bac.  Abr.  Tender^  (D)  it 

-'   is  said,  "  Where  money  is  to  be  paid,  or  goods  are  to  be  delivered 
at  a  place  certain,  upon  or  before  a  day  certain,  the  tender  must  not  only  be 
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made  upon  the  last  day  limited  for  the  payment  or  delivery,  but  it  must  also 
be  made  at  the  uttermost  convenient  time  of  that  day ;  for,  as  one  party  has 
until  the  uttermost  convenient  time  of  that  day,  to  pay  the  money,  or  deliver 
the  goodSy  it  would  be  unreasonable  that  the  other  should  be  obliged  to 
attend  for  the  receiving  of  the  money  or  goods  before  that  time.  But, 
although  the  party  who  ought  to  pay  the  money  or  deliver  the  goods  has 
until  the  uttermost  convenient  time  of  the  last  day  limited  for  the  payment 
or  deliveiy  to  pay  the  money  or  deliver  the  goods,  a  tender  is  not  good 
wUess  there  be,  after  it  is  made^  time  enough^  before  the  sun  setSj  to  examine 
and  tell  the  money y  or  to  examine  and  ttJce  account  of  the  goods :  for  if  a 
man  should  be  compelled  to  receive  either  money  or  goods  in  the  dait, 
there  would  be  great  danger  of  his  being  imposed  upon."  In  Sheppard's 
Touchstone,  p.  135,  it  is  said:  ^^  When  a  time  is  set,  in  certain,  for  the 
payment  of  money  or  the  doin^  of  any  other  thing,  generally,  neither  agent 
nor  patient  are  bound  to  attend  any  other  time.  And  if  the  thing  be  to  be 
done  on  a  day  certain,  but  no  hour  of  the  day  is  set  down  wherein  the 
same  shall  be  done ;  in  this  case  they  must  attend  such  a  distance  of  time 
before  the  sun  set  as  may  be  convenient  to  do  that  work  in ;  consequently 
the  last  part  of  the  day  is  the  time  to  attend  for  performing  conditions.  So, 
in  conditions  for  re-entry  for  non-payment  of  rent,  &c.,  the  rent  must  be 
demanded  at  sunset  on  the  last  day.  Duppa  v.  Mayo.'*'*  In  Viner's  Abridg- 
ment, Jfighij  the  following  cases  are  put :  >'  Debt  upon  an  obligation  to 
stand  to  •an  award,  so  as  it  be  made  before  the  9th  day  of  Octo-  r^gQ^ 
ber,  &c.,  and  it  was  made  the  8th  day  of  October,  at  ten  of  the  ^ 
clock  in  the  night;  and  ruled  good;  for,  dies  naturalis  comprehends 
the  day  and  night.  Cro.  £1. 43,  in  case  of  Greene  v.  Ardene^  cites  it  to  be 
so  adjudged  between  Franklin  and  Davies^  intratur  Mich.  12  &  13  Eliz., 
Rot.  1330,  B.  R."  ^^  If,  in  a  praecipe  ouod  reddat,  the  sheriff  summoned 
the  defendant  upon  the  land  in  the  night  time,  such  summons  is  merely 
void — per  Rhodes:  Le.  57."(o)  "  So,  in  a  formedon  in  remainder — Cro. 
H.  42,  Green  v.  Ardene.  Livery  made  in  the  night  by  virtue  of  a  letter  of 
attorney  to  deliver  seisin,  was  said  per  Fleetwood  to  have  been  adjudged 
good.  Cro.  El.  43,  Mich.  27  &  28  Eliz.,  B.  R.  in  case  of  Green  v. 
jirdene.^'  HUl  v.  Grange,  Plowd.  164,  and  Wades'  case,  5  Co.  Rep.  114  b, 
show  that  sunset  is  the  le^  time  for  the  demand  or  tender  of  rent,  to  take 
advantage  of  a  condition  of  re-entrj',  or  to  save  a  forfeiture.  And  the  case 
of  Tmdcler  v.  Prentice,  4  Taunt.  549,  applies  the  same  doctrine  to  con- 
tracts. There  is  no  warrant  for  the  dictum  in  Leigh  v.  Paterson,  8  Taunt. 
540,  2  J.  B.  Moore,  588.  If  reasonable  time  be  a  question  of  law,  it  is 
fixed  at  the  uttermost  convenient  time  to  allow  of  those  operations  being 
performed  before  sunset  which  are  necessary  to  a  complete  and  full  delivery 
and  acceptance ;  if  it  be  a  question  of  feet,  it  is  concluded  by  the  finding 
that  the  time  of  the  tender  was  unreasonable  and  improper.  From  the 
highly  inflammable  nature  of  the  commodity,  it  was  essential  that  the  de- 
livery should  be  by  daylight. 

Cleashy,  in  replv.  No  question  arises  here  as  to  any  usage  of  trade ; 
which,  if  it  existed,  might  form  part  of  the  special  contract ;  none  is  stated 
in  the  special  verdict.  It  is  expressly  found  that  a  tender  was  made  on 
•the  last  of  the  fourteen  days  "  at  half-past  eight  in  the  night,  and  r*gQ5 
that  there  was  full  and  sufficient  time,  before  twelve  of  the  night,  ^ 
for  the  plaintiffs  to  deliver,  and  for  the  defendant  to  examine  and  weigh, 
and  to  receive  into  his  possession  the  whole  of  the  ten  tuns  of  oil."    The 

(a)  Qm.  This  reference. 

2d2 
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further  finding  that  "the  hour  was  a  late,  and,  by  reason  of  its  lateness, 
an  unreasonable  and  improper  time  of  that  day  for  the  tender  and  delivery 
of  the  oil,"  may  be  rejected  as  being  altogether  immaterial.  The  contract 
is  precise  and  unambiguous.  It  would  be  a  dangerous  thing,  by  the  intro- 
duction of  the  word  "  reasonable,"  to  refer  the  construction  of  the  contract 
to  the  jury.  [Lord  Abinger,  C.  B.  Would  a  deUvery  of  the  oil  by  gallons 
be  wirhin  the  contract  ?]  The  argument  on  the  other  side  must  be  that  at 
the  time  of  the  tender  the  contract  was  determined,  but  if  the  goods  had 
been  delivered  after  that  hour,  the  delivery  would  have  taken  place  under 
the  contract.  [ Alderson,  B.  When  was  the  contract  broken  ?]  At  mid- 
night. A  writ  could  not  have  been  sued  out  at  ten  o'clock.  Even  if  the 
lateness  of  the  hour  so  far  justified  the  defendant  as  to  prevent  his  refusal 
from  being  a  breach  of  the  contract,  he  was  not  warranted  in  his  subsequent 
refusal  to  receive  the  goods  on  the  Monday  morning.  Greaves  v.  Ashlin^ 
Wilkins  v.  JadiSy  and  the  other  cases  relative  to  bills  of  exchange,  which 
have  been  cited  on  the  other  side,  are  distinguishable  from  the  present  case. 

(Lord  Abinger,  C.  B.  If  I  am  called  upon  as  a  judge  to  decide  the  point, 
think  that  half-past  eight  at  night  is  an  unreasonable  time  for  the  delivery 
of  ten  tuns  of  oil.  A  payment  of  money  may  veiy  well  be  made  at  mid- 
ni^ht ;  but  that  is  a  very  different  thing  from  accepting  that  quanti^  of  oil.] 
It  IS  not  enough  that  some  inconvenience  may  arise  from  the  act  being  done 
at  an  unreasonable  hour.  The  presentment  of  a  bill  of  exchange  at  any  time 
•6061  ^^^^^  twelve  at  ni^t  would  be  sufficient,  •even  at  a  banking-house, 
•'  provided  there  was  some  person  there  to  give  an  answer;  Gamett 
V.  Woodcock^  1  Stark.  N.  P.  C.  475.(a)  [Lord  Abinger,  C.  B.  The  law  im- 
plies  that  the  act  shall  be  done  at  some  reasonable  time.  It  never  entered  into 
the  contemplation  of  these  parties  that  the  oil  should  be  deliverable  at  any 
hour  of  the  twenty-four  in  each  of  the  last  fourteen  days  in  March.]  The 
legal  consequences  of  a  contract  are  not  affected  by  the  expectations  of  the 
parties,  but  are  governed  by  the  legal  meaning  of  the  language  they  have 
adopted.  [Lord  Abinger,  C.  B.  All  questions  of  reasonableness — rea- 
sonable cause,  reasonable  time,  and  the  like — ^are,  strictly  speaking,  matters 
of  fact.  The  court  does  not  decide  them  as  abstract  propositions,  but  upon 
the  facts  of  the  particular  case.]  In  Co.  Litt.  56  b,(6)  it  is  said,  ^^  This 
reasonable  time  diall  be  adjudged  by  the  discretion  of  the  justices  before 
whom  tlie  cause  dependeth ;  and  so  it  is  of  reasonable  fines,  customs  and 
services,  upon  the  true  state  of  the  case  depending  before  them  ;  for  reason- 
ableness in  these  cases,  belon^th  to  the  knowledge  of  the  law,  and  there- 
fore to  be  decided  by  the  justices.  Qu^tm  longum  esse  dtitet^  non  definUur 
injure^  sed  pendet  ex  discretione  jusHliariorum.{c)  And  this  being  said  of 
time,  the  like  may  be  said  of  things  incertaine^  which  ought  to  be  reason- 
able; for  nothing  that  is  contrary  to  reason  is  consonant  to  law."  Bell  v. 
Wardelly  Willes,  202,  in  some  respects,  resembles  the  present  case.  The 
language  of  Lord  Kenyon  in  Leflley  v.  Mills j  4  T.  R.  172,  174,  is  strong 
to  show  that  here  the  plaintiffs  had  till  twelve  o'clock  at  night  to  make  the 
*6rt71  ^^'^^^^  ^f  *^^  ^*'0  ^^  i^fcy  V.  Mills  a  question  arose  as  to  •the 
J  time  at  which  a  bill  should  be  paid.  Lord  Kenyon  said :  "  Ac- 
cording to  the  nature  of  the  contract,  the  acceptance  was  an  undertaking  to 
pay  the  bill  on  the  last  of  the  three  days  of  grace.  Now,  unless  there  be  some- 
fa)  There,  in  an  action  against  the  acceptor  of  a  bill,  accepted  payable  at  a  banking 
honse,  presentment  a^er  bankin$r  hours  to  a  person  there  who  returned  for  answer,  "  no 
orders,^'  was  held  by  Lord  Ellenborongh  to  be  a  sufficient  presentment;  and  the  court 
of  K.  B.  refused  a  rule  for  a  new  trial. 

{b)  1  The.  Co.  Litt.  644.  (r)  Citing  (but  incorrectly,)  Bracton.  lib.  3,  cap.  5:2  b. 
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tlung  in  this  case  to  distinguish  it  from  other  contracts,  it  mu&t  be  governed 
by  the  same  rules.  In  the  case  of  mortgages,  bonds,  and  a  variety  of  othei 
instruments,  whereby  parties  oblige  themselves  to  the  performance  of  certain 
duties,  as,  to  pay  money  within  a  certain  time,  we  find  the  rule  to  be,  with-. 
out  any  exception,  that  the  party  bound  has  till  the  last  moment  of  the  day  to 
deliver  himself  from  the  obligation  by  paying.  The  first  case  in  point  of  time 
is  that  of  Hudson  v.  BarUmy  1  Rol.  Rep.  189,  where  Lord  Coke  said  that 
a  debtor  is  not  bound  to  pay  till  the  last  hour  of  the  day ;  and  though 
Haughton,  J.,  seemed  to  diner  from  Lord  Coke,  that  difference  was  ap- 
plicable to  another  part  of  the  case.  Lord  Hale  also,  in  Kahel  v.  Vaughan^ 
1  Saund.  287,(a)  was  of  this  opinion,  and  said  that  rent  was  not  due  till 
the  last  instant  of  the  day.  Moore,  122,  pi.  266,  and  Salk.  578,  are  to 
the  same  effect.  And  I  find  no  authority  to  the  contrary ;  therefore  the  law 
must  be  the  same  here  as  in  other  cases."  So  in  William  Clunks  case^ 
10  Co.  Rep.  127  b,  it  is  said,  that  "legal  time  (for  payment  of  rent)  is  a 
convenient  time  before  the  last  instant  of  the  day,  which  is  the  most  extreme 
time ;  for,  till  the  end  of  the  day,  no  remedy  is  given  by  the  law.  21  Hen. 
6,  40  a."(i)  What  is  there  in  this  case  •to  diow  that  the  plain-  r»gQQ 
tifis  have  broken  their  contract  by  not  delivering  the  goods  ?  They  ^ 
clearly  had  until  twelve  at  ni^ht  for  the  performance  of  the  act.  It  is  unne- 
cessary to  refer  to  the  authorities  which  have  been  cited  as  to  sunset ;  for  it 
appears,  by  many  cases,  that  commercial  transactions  oflen  take  place  afler 
that  time ;  and  those  authorities,  therefore,  are  not  applicable.  [Parke,  B. 
You  contend  that  the  first  issue  is  found  for  the  plaintifls,  and  the  second 
for  the  defendants ;  but  that  the  facts  found  with  respect  to  that  issue  are 
not  material,  and,  consequently,  that  the  plaintiffs  are  upon  the  latter  issue 
entitled  to  judgment  non  obstante  veredicto.]  Cur.  adv.  vult. 

The  judges,  differing  in  opinion,  now  delivered  judgment  seriatim. 

RoLFE,  D.  ITiis  was  an  action  brought  to  recover  the  price  of  certain  oil, 
which  had  been  sold  by  the  plaintiffs  to  the  defendant,  and  which  the  de- 
fendant had  refused  to  accept.  The  declaration  states  that  the  defendant 
bought  of  the  plaintifls  ten  tuns  of  linseed  oil,  at  31$.  6<f.  per  cwt.,  to  be 
firee  delivered  by  the  plaintiffs  to  the  defendant,  within  the  last  fourteen 
days  of  March,  1838,  and  to  be  paid  for,  at  the  expiration  of  that  time,  in 
cash.  It  then  goes  on  to  state  that  the  plaintiffs  were  ready  and  willing, 
and  tendered  and  oflered,  to  deliver  to  the  defendant,  the  said  ten  tens  of 
oil,  within  the  said  fourteen  days ;  yet  the  defendant  would  not  accept  the 
same,  or  pay  to  the  plaintifls  the  price  thereof. 

•To  this  declaration  the  defendant  pleaded — first,  that  the  tender   r^gQg 
of  the  oil  was  made  on  the  last  of  the  fourteen  days  at  a  late  hour  '- 
of  the  night,  that  is  to  say,  at  nine  o'clock  at  night,  being,  by  reason  of  its 
lateness,  an  unreasonable  hour  for  such  tender;  secondly,  a  traverse  of  the 
averment,  that  the  plaintiff  were  ready  and  willing  to  deliver  the  oil. 

To  tlie  first  plea  there  is  the  replication  de  injurid.  Issue  being  joined 
on  the  replication,  and  en  the  second  plea,  the  cause  came  on  to  be  tried 

(a)  The  case  in  1  Saand.  287,  is  not  Kabd  v.  VoMg/utn^hut  Dtippa  v.  Mayo^  which  is  evi- 
dently the  case  meant  to  be  referred  to. 

{6)  Jitkt  y.  Sir  Henry  Br<mn/kt,  P.  21  H.  6,  fo.  39,  pi.  8.  That  was  a  case  of  distress  for 
tnit  at  a  court-baron.  What  is  said  about  distress  for  rent  is  merely  by  way  of  illnsiration. 
**  Newton,  C.  J.,  and  Paston,  J.,  thought  that  the  traverse  ought  to  be  asMarkham  had  said  ; 
and  yet  in  replevin  the  day  is  traversable;  es  if  I  have  a  rent-service  or  reni-charge,  pay* 
able  every  year  on  Midsummer-day,  I  cannot  distrain  the  same  day ;  for  all  time  during  the 
day  he  has  space  to  pay  me  the  rent;  but  after  that  day  I  can  distrain  ;  and  if  I  distrain 
after  the  day  and  another  brings  replevin,  and  supposes  his  beasts  to  be  taken  on  Mid 
mmmer-day,  I  can  well  show  the  matter,  and  take  traverse  upon  the  day." 
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before  my  brother  Erskine,  when  the  jury  found  a  special  verdict,  that  the 
plaintiffs,  at  half-past  eight  o'clock  on  the  evening  of  Saturday  the  31st  of 
March,  1838,  being  the  last  of  the  fourteen  days,  tendered,  and  offered  to 
deliver,  the  oil  to  the  defendant.  They  further  found,  that  there  was  full 
*  and  sufficient  time  before  midnight,  and  after  the  tender,  for  the  plaintiff^ 
to  deliver,  and  for  the  defendant  to  examine,  weigh,  and  receive  into  his 
possession,  the  said  oil,  but  that  the  defendant  refused  to  receive  it  by 
reason  of  the  lateness  of  the  hour;  and  that  the  plaintiffs  thereupon  kept 
the  oil,  and  again  tendered  it  at  seven  o'clock  on  the  following  Monday 
morning,  but  that  the  defendant  still  refused  to  accept  it.  They  further 
found,  that  the  hour  of  half-past  eight  in  the  evening  on  the  31st  of  March 
was  a  late,  and  by  reason  of  its  lateness,  an  unreasonable  and  improper, 
time  of  that  day  for  the  tender  and  delivery  of  the  oil,  and  that  the  plaintiffs 
were  not  ready  and  willing,  and  did  not  tender,  or  offer  to  deliver  the  said 
oil,  until  the  said  unreasonable  and  improper  hour  of  half-past  eight  in  the 
evening. 

Upon  this  verdict  the  Court  of  Common  Pleas  gave  judgment  for  the 
defendant ;  and  the  question  for  our  decision  is,  whether  that  judgment  is 
right.  The  case  was  very  fully  argued  before  us,  and  its  decision  must, 
•6101  *®  ^^  seems  to  me,  turn  entirely  on  the  question, — what  *is  the  true 
•  ^  meaning  of  the  contract  stated  in  the  declaration  ?  Does  that  con* 
tract  impliedly  contain  in  it,  beyond  the  express  stipulation  to  deliver 
within  the  fourteen  days,  a  further  provision  that  the  dehvery  shall  be  made 
at  an  hour  not  unreasonably  late  ?  If  it  does,  then  the  judgment  of  the 
Court  of  Common  Pleas  was  right:  if  it  does  not,  then  their  judgment  was 
wrong. 

Now,  it  may  be  observed,  that  in  every  contract  by  which  a  party  binds 
himself  to  deliver  goods,  or  pay  money,  to  another,  he  in  fact  engages  to 
do  an  act  which  he  cannot  completely  perform  without  the  concurrence  of 
the  party  to  whom  the  delivery  or  the  payment  is  to  be  made.  Without 
acceptance  on  the  part  of  him  who  is  to  receive,  the  act  of  him  who  is  to 
deliver  or  to  pay,  can  amount  only  to  a  tender.  But  the  law  considers  a 
party  who  has  entered  into  a  contract  to  deliver  goods  or  pay  money  to 
anodier,  as  having,  substantially,  performed  it,  if  he  has  tendered  the  goods 
or  money  to  the  party  to  whom  the  delivery  or  payment  was  to  be  made, 
provided  only  that  the  tender  has  been  made  under  such  circumstances  ttiat 
the  party  to  whom  it  has  been  made,  has  had  a  reasonable  opportunity  of 
examining  the  goods,  or  the  money,  tendered,  in  order  to  ascertain  that  the 
thing  tendered  really  was  what  it  purported  to  be.  Indeed,  without  such 
an  opportunity  an  offer  to  delivery  or  pay  does  not  amount  to  a  tender. 
Now,  to  apply  this  principle  to  the  present  case.  The  contract  was  to 
deliver  the  oil  before  the  end  of  March.  The  plaintiffs  did,  in  pursuance 
of  that  contract,  tender  the  oil  to  the  defendant  at  a  time  which,  according 
to  the  express  finding  of  the  jury,  left  him  full  opportunity  to  examine, 
weigh  ana  receive  it,  before  the  end  of  March.  If  he  had  then  accepted  it, 
there  can  be  no  doubt  but  that  the  contract  would  have  been  literally  per- 
formed ;  and  the  neglect  of  the  defendant  to  perform  his  part  of  the  con- 
•61  n  ^^^^  *when  he  had  the  opportunity  of  doing  so  within  the  stipulated 
■I   time,  cannot,  in  my  opinion,  in  any  manner  affect  the  rights  of  the 

Slaintiffs.  All  they  stipulated  for  was,  to  deliver  the  oil  before  the  end  of 
[arch,  that  is,  to  tender  it  to  the  defendant  at  such  a  time  as  should  enable 
him  to  examine,  weigh,  and  receive  it  before  the  end  of  March.  This  they 
did,  and  thereby,  in  my  opinion,  they  fulfilled  all  they  had  contracted  to  do. 
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In  the  course  of  the  argument  we  were  referred  tc  many  authorities, 
ancient  and  modem,  which,  it  was  alleged,  established  the  proposition, 
that  where  money  is  to  be  paid,  or  goods  are  to  be  delivered,  or  any  other 
act  is  to  be  done,  and  no  time  is  mentioned  for  the  purpose,  the  law  im-  ^ 
plies  that  it  is  to  be  done  at  a  reasonable  time.  The  counsel  for  the  de-  * 
fendant  relied  on  Wiade^s  case^  5  Co.  Rep.  114  b,  Sheppard's  Touchstone, 
136,  7  Bac.  Abr.  Tender ^  529,  7th  edition;  and  these  authorities,  it  was 
contended,  warranted  the  judgment  of  the  Common  Pleas  in  the  present 
case ;  for  here,  it  is  said,  no  hour  was  fixed  at  which  the  oil  should  be  de- 
livered, and  the  jury  have  expressly  found  that  the  tender  was,  in  iact, 
made  at  an  hour  unreasonable  by  reason  of  its  lateness.  I  do  not  however 
think  that  the  authorities  referred  to  have  any  bearing  upon  the  point  now 
under  discussion.  The  act  of  delivering  goods,  or  paying  money,  being 
an  act  requiring  the  concurrence  of  both  the  contracting  parties — of  him 
who  is  to  receive  as  well  as  of  him  who  is  to  deliver — and  not  only  their 
concurrence,  but  their  concurrence  at  the  same  time  and  place — the 
question  necessarily  arises,  in  the  absence  of  express  stipulation,  when  and 
where  it  is  to  be  the  duty  of  the  parties  to  meet  for  the  purpose  of  joining 


E'ven  rise  to  the  law  on  the  subject.  As  the  parties  have,  by  the  hypothesis, 
^n  silent  on  the  subject,  the  law  has,  to  some  extent,  stepped  in  to  supply 
the  deficiency,  and  has  said  that  the  party  who  is  to  receive  is  bound  to 
attend  at  a  reasonable  place,  and  wait  till  a  reasonable  hour,  for  the  pur- 

Kse  of  receiving  what  the  other  party  is  bound  to  deliver.  If  the  party 
und  to  deliver  or  pay  does  not  come  and  make  the  tender,  then,  when 
the  reasonable  hour  is  past,  the  parfy  who  is  to  receive  is  no  longer  bound 
to  attend ;  he  is  not  bound  to  expect  that  the  other  party  will  come  at  an 
unreasonable  hour,  and  he  will  be  guilty  of  no  default  by  departing.  If 
the  party  who  is  bound  to  make  the  tender  afterwards  comes  to  the  place 
where  it  ought  to  be  made,  and  is  then  prevented  from  making  a  tender 
by  reason  of  the  absence  of  the  other  contracting  party,  he  cannot  allege 
that  absence  as  an  excuse  for  not  performing  his  contract.  Having  ne- 
^ected  to  attend  at  a  reasonable  time,  he  has,  by  his  own  act,  rendered  it 
impossible  that  he  should  make  a  tender,  unless  he  afterwards,  and  before 
the  expiration  of  the  period  limited  by  the  contract,  actually  finds  the  other 
contracting  party ;  but  if  he  does  find  him,  and  actually  makes  a  tender 
of  the  goods  in  time  to  enable  him  to  examine,  weigh,  and  receive,  what 
18  tendered,  the  contract  is  then  performed  so  far  as  relates  to  the  party 
who  is  to  deliver,  and  no  question  of  reasonable  time  arises. 

It  was  pressed  in  argument,  on  the  part  of  the  defendant,  that  the  doc* 
trine  contended  for  goes  the  length  of  establishing  that  a  tender  in  the 
middle  of  the  night  would  be  good.  And  undoubtedly  that  is  so.  But  I 
see  no  absurdity  in  this  conclusion.  The  person  who  is  to  receive  the 
goods  certainly  would  not  be  bound  to  get  up  at  an  unreasonable  hour  to 
enable  the  other  *party  to  make  a  tender  of  them.  But  if  he  were  r*gi  o 
to  choose  to  do  so,  and  a  tender  were  to  be  actually  made  within  ^ 
the  period  comprised  in  the  contract,  I  think  it  would  be  a  sufficient 
tender. 

In  like  manner  it  was  said  that  the  doctrine  contended  for  would  prove 
that  a  tender  of  the  oil  in  the  street  or  on  the  highway,  would  be  a  sufficient 
compliance  with  the  contract.  And  so  I  think  it  would,  if  the  circumstances 
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were  sach  that  the  jury  could  properly  find  that  a  tender  was  in  fact  made. 
But  it  must  be  borne  in  mind  that  it  is  not  every  offer  to  deliver  that 
amounts  to  a  tender.  The  offer  must  be  made  under  circumstances  which 
give  to  the  other  party  the  opportunity  of  examining  and  receiving  the  thing 
tendered ;  and  these  circumstances  clearly  would  not  exist  in  the  case  of  an 
offer  to  deliver  a  large  quantity  of  oil  to  a  person  in  the  highway.  In  such 
a  case  as  that  supposed,  it  would  be  improper  to  say,  that  which  the  jury 
have  said  here,  that  a  tender  had  been  made  at  all.  There  would,  indeed, 
have  been  an  offer  to  deliver,  but  an  offer  under  circumstances  which  made 
acceptance  impossible.  Such  an  ofler  would  be  alto^ther  nugatory  and 
delusive,  and,  certainly,  would  not  amount  to  a  tender.  In  the  present 
case  none  of  ^ese  supposed  absurdities  exist.  The  plaintiffs,  according  to 
th^  finding  of  the  jury,  have,  within  the  stipulated  time,  tendered  the  oQ  to 
the  defendant  under  circumstances  which  gave  him  full  opportunity  to 
weigh,  examine,  and  receive  it.  This  is  all  the  plaintiffs  were  bound  to 
do ;  and  I  am  therefore  of  opinion  that  they  are  entitled  to  our  judgment, 
and,  consequently,  diat  the  judgment  of  the  Court  of  Common  Pleas  ought 
to  be  reversed. 

GuRNEY,  B.,  by  whom  the  above  opinion  was  read  in  the  absence  of 

Mr.  Baron  Rolfe,  stated  that  he  had  not  come  prepared  to  deliver  his  own 

♦6141   ^P"^^^*^  ^^  Isu^e,  •not  being  aware  that  the  case  was  in  the  paper  for 

-■    judgment  on  this  day,  but  that  he  entirely  concurred  in  the  opinion 

he  had  just  read. 

Williams,  J.  This  was  an  action  brougjht  asainst  the  defendant  for  not 
accepting  a  certain  quantity  of  oil,  the  plaintiff,  by  the  terms  of  the  con* 
tract,  having  stipulated  to  deliver  the  same  to  the  defendant  within  the  last 
fourteen  days  of  the  month  of  March,  1838 :  and  the  question  for  our 
opinion  is,  whether,  upon  the  form  of  the  pleadings,  the  issues  joined,  and 
the  finding  of  the  jury  thereon,  such  stipulation  has  been  complied  with ; 
or,  in  other  words,  whether  the  contract  has  been  so  far  performed  on  the 
part  of  the  plaintifis  as  to  enable  them  to  maintain  an  action  thereon.  To 
the  allegation  in  the  declaration  that  the  plaintiffs,  within  the  time  specified, 
"  were  ready  and  willing,  and  tendered  and  offered,  to  deliver  the  said  oil, 
but  that  the  defendant  refused  to  accept  and  receive  the  same,"  the  defend- 
ant pleaded  two  pleas — first,  ^'  that  the  said  tender  and  offer  of  the  plaintifls 
were  made  on  the  last  of  the  said  last  fourteen  days  of  March,  1838,  at  a 
late  time  of  that  day,  to  wit,  at  nine  o'clock  in  the  night  of  that  day,  the 
said  time  being,  by  reason  of  such  lateness,  an  unreasonable^  and  improper 
time  in  that  behalf  for  the  said  tender  and  delivery  of  the  said  oil ;"  secondly, 
"  that  the  plaintiffs  were  not  ready  and  willing,  nor  did  they  within  the  last 
fourteen  days  of  March  tender  the  said  oil,  modo  etformd.  And  the  find- 
ing of  the  jury  upon  the  issues  joined  thereon,  is  as  follows:  "  That  the 
plaintiffs  on  the  31st  day  of  March,  1838,  at  the  hour  of  half-past  ei^t  in 
the  night  of  the  said  day,  being  a  Saturday,  did  tender  and  offer  to  deliver  to 
the  defendant  the  said  ten  tuns  of  oil  in  the  declaration  mentioned,  and  that 
from  the  said  hour  when  the  said  oil  was  so  tendered,  (here  vms  fidl  ana 
•gj5"l  sufficient  time  before  '^twelve  6* dock  at  nigkt  for  the  plainti&  to  de- 
•*  liver,  and  for  the  defendant  to  examine,  weigh,  and  receive  into  his 
possession,  the  whole  of  the  said  oil ;  that  the  defendant  refiised  to  receive 
the  said  oil,  alleging  that  the  said  hour  was  a  late,  and,  by  reason  thereof, 
an  unreasonable  hour  for  the  said  tender."  The  finding  then  states  a  tender 
and  refiisal  on  the  Monday  morning  following,  and  then  proceedf!  ""hus : 
"  that  the  said  hour  of  half-past  ei^t  of  the  said  night  of  Saturday  the  31sl 
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of  March  was  a  late,  and,  by  reason  of  its  lateness,  an  unreasonable  and 
improper  time  of  that  day  for  the  tender  and  delivery  of  the  said  oil,  and 
that  the  plaintiffs  did  not  tender  the  said  oil  until  a  late,  and  for  the  delivery 
to,  and  acceptance  by,  the  defendant,  of  the  said  oil,  an  unreasonable  and 
improper  time  of  the  day,  to  wit,  half-past  eight  in  the  night." 

Upon  these  findings  it  is  impossible  not  to  perceive  £at  tliey  are  in  a 
great  degree,  if  not  wholly,  inconsistent  with,  and  destructive  of,  each  other; 
inasmuch  as  it  seems  that  ^^  the  unreasonableness  and  impropriety"  of  the 
tender,  under  the  circumstances,  must  depend  upon  no  opportunity  having 
been  afforded  to  complete  the  transaction,  i.  e.  to  unload  the  oil,  on  the  one 
hand,  and  to  examine  it  and  warehouse  it,  on  the  other;  whereas,  it  is 
expressly  found,  that  there  was  time  to  finish  the  business  before  midni^t 
of  the  31st.  If  the  first  plea  had  stated  (and  there  had  been  a  finding  in 
conformity)  that  the  tender  was  made  so  late  that  it  was  impossible,  for 
want  of  time,  that  those  steps  could  be  mutually  taken  during  that  (for 
which,  however,  the  jury  have  found  that  there  was)  time,  the  question 
would,  in  my  opinion,  have  been  very  different ;  and  it  might  have  been 
very  difficult  to  maintain,  that  such  a  tender  as  has  lastly  been  supposed, 
would  have  been  sufficient.  As  it  is,  the  whole  of  the  fourteen  days  were 
open  to  the  plaintiffs;  and  on  whichsoever  of  those  days  •(for  r#^i^ 
whether  it  took  place  on  the  last  or  on  any  other  seems,  in  this  L 
respect,  to  make  no  difference,)  the  tender  might  be  made,  eveiy  part  of 
that  day  was,  by  the  terms  of  the  contract,  also  open  to  the  plaintiffs,  unless 
they  were  prohibited  by  some  rule  of  law,  or  established  usage  of  trade, 
fix)m  making  such  tender  after  some  certain  hour.  Nothing  of  the  latter 
sort  is  stated  or  found ;  and  with  respect  to  the  law,  the  analogy  derived 
firom  other  cases  seems  to  be  in  favour  rather  of  an  extended,  than  a  limited, 
construction.  In  the  case  of  a  covenant  for  the  pajrment  of  rent,  for  instance, 
the  tenant  has  the  whole  of  the  day  to  pay  the  rent;  and  if  he  tender  it  on 
the  land,  even  in  the  absence  of  the  lessor,  a  convenient  time  before  sunset, 
he  is  not  liable  to  an  action  or  distress ;  and  if  he  can  meet  with  the  lessor 
at  any  time  on  the  last  day,  on  or  off  the  land,  and  make  the  tender,  a  for- 
feiture is  avoided. 

Upon  the  whole,  it  seems  to  me  that  the  facts  found  by  the  jury  fall  short 
of  makin?  the  intended  defence  available,  and  that  it  could  not  be  made  so 
without  me  addition  of  something  else.  The  statement  in  the  first  plea 
introduced  a  rule  for  construing  the  contract,  arbitrary  and  uncertain,  and 
resting  upon  no  fixed  or  definite  principle ;  and,  accordingly,  the  allegation 
of  the  time  of  the  tender  being  unreasonable  and  improper  by  reason  of  the 
lateness  of  the  hour,  without  applying  the  test  before  suggested,  viz.  that 
the  business  could  not,  by  reason  thereof,  be  completed  in  the  course  of 
the  day,  in  my  opinion,  is  therefore  imperfect,  and  furnishes  no  answer  to 
the  action ;  and  I  think  that  there  should  be  judgment  for  the  plaintifis, 
notwithstanding  the  finding  of  the  jury  in  support  of  that  plea. 

The  result  is,  that,  in  my  opinion,  the  judgment  of  the  Court  of  Common 
Pleas  is  wrong,  and  must  be  reversed. 

•Patteson,  J.  The  declaration  in  this  case  states  the  contract  to  r^/jt^ 
be  for  ten  tuns  of  oil,  "to  be  delivered  by  the  plaintiffs  to  the  de-  ^ 
fendant  within  the  last  fourteen  days  of  March:"  it  then  avers  that  within 
the  last  fourteen  days  of  March,  the  plaintiffs  were  ready  and  willing,  and 
tenderea  and  offered,  to  deliver  the  oil  to  the  defendant,  and  requested  him 
to  accept  it.  The  plea  states  that  those  things  were  done  on  the  last  of  the 
fourteen  days,  "  at  a  late  time  of  the  day,  to  wit,  at  nine  o'clock  in  tht 
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night  time  of  that  day,  the  same  time  being,  by  reason  of  such  lateness 
thereof,  an  unreasonable  and  improper  time  in  that  behalf  for  the  said  ten* 
der  and  delivery  of  the  said  oil."  The  plaintiffs  replied  de  injuria;  upon 
which  issue  was  joined.  There  was  a  second  plea  traversing  the  allegation 
of  tender  in  the  declaration ;  on  which  also  issue  was  joined. 

It  is  to  be  observed  that  the  special  plea  does  not  allege  any  custom  or 
usage  of  the  particular  trade  and  place  where  this  contract  was  to  be  per- 
formed, the  existence  of  which,  if  denied,  would  clearly  have  been  a  ques- 
tion of  fact  for  the  jury;  but, — admitting  that  the  tender  was  made  within 
the  time  specified  in  the  contract,  namely,  within  the  last  fourteen  days  of 
March, — ^it  alleges  that  it  was  made  at  a  late,  unreasonable,  and  improper 
hour  of  the  last  day.  The  words  used  in  the  plea  are  very  loose  and  gene- 
ral, and  their  meaning  not  very  plain ;  on  which  account  I  feel  considerable 
difficulty  in  dealing  with  them,  and  with  the  special  verdict  which  the  jury 
have  found  in  this  case. 

That  special  verdict, — ^which  applies  to  both  issues, — finds  that  "the 
tender  was  made  on  the  last  day  at  half-past  eight  in  the  night,  and  that 
there  was  fiiU  and  sufficient  time,  before  twelve  of  the  night,  for  the  plain- 
tifls  to  deliver,  and  for  the  defendant  to  examine  and  weigh,  and  to  receive 
into  his  possession,  the  whole  of  the  ten  tuns  of  oil."    It  further  finds  that 

*6181   "  ^^  ^^^'  *^^  ^  ^^^^'  ^^^'  ^y  ^^^^^  of  its  lateness,  an  unreason- 
-■   able  and  improper  time  of  that  day  for  the  tender  and  delivei}^  of 
the  oil." 

The  verdict  is  couched  in  the  very  terms  of  the  special  plea;  and  there- 
fore whatever  may  be  done  as  to  the  second  issue,  it  seems  to  me  to  be 
impossible  for  the  court  to  say  that  the  verdict  is  to  be  entered  for  the  plain- 
tifils  on  the  first  issue,  without  rejecting  that  part  of  the  verdict  which  finds 
die  time  to  have  been  unreasonable  and  improper. 

Now,  if  these  words  in  the  plea  "  unreasonable  and  improper  time"  be 
taken  to  mean  that  there  was  not  a  sufficient  interval  of  time  between  the 
tender  and  twelve  at  night  to  have  completed  the  delivery,  the  question 
would,  doubtless,  be  for  the  jury;  and  if  they  had  found  that  there  was 
not,  the  tender  would  have  been,  as  I  apprehend,  at  an  unreasonable  and 
improper  time.  The  plaintifis'  contract  was  to  deliver  within  the  last  four- 
teen days  of  March ;  and  if  they  tendered  at  so  late  an  hour  that  there  was 
not  time  to  deliver  before  the  end  of  the  fourteen  days,  they  were  not  in  a 
condition  to  perform  their  contract — they  were  not  ready  to  deliver  within 
the  time  specified.  The  jury,  however,  have  found  the  fact  directly  the 
other  way;  and  therefore  meir  subsequent  finding  that  the  time  was  unrea- 
sonable and  improper,  taking  those  words  in  the  sense  just  mentioned,  is 
repugnant,  and  must  be  rejected. 

On  the  other  hand,  if  the  words  "  unreasonable  and  improper  time"  be 
taken  in  a  general  and  unlimited  sense,  as  I  think  they  must,  there  being 
no  (qualification  or  restriction  of  them  in  the  plea,  then  I  do  not  see  how 
the  latter  part  of  the  finding  of  the  jury  can  be  rejected,  since  there  is  no 
repu^ancy  between  that  part,  so  understood,  and  the  former  part  of  the 
verdict;  and  the  defendant  will  be  entitled  to  have  the  verdict  entered 
for  him. 

^191  *'^  question,  however,  will  still  remain, — and  which  I  apprehend 
-■  to  be  the  real  question  in  the  cause, — whether  the  plea,  as  firamed, 
is  good  in  law.  If  it  be,  a  similar  answer  would  be  equally  pood  >n  all 
cases  of  tender ;  and  the  question,  on  account  of  its  UE'vf>rs«li*y  V^^^'ne* 
one  of  some  importance. 
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I  apprehend  the  general  rule  of  law  to  be,  that  where  a  thing  is  to  be 
done  on  a  certain  day,  it  may  be  done  at  any  time  before  twelve  o'clock  at 
night,  unless  there  be  any  particular  usage, — ^as  in  the  case  of  presentment 
of  bills  of  exchange,  and  many  other  instances  which  may  be  put, — and  it 
foUows,  that  wherever  that  general  rule  applies,  a  tender  or  offer  to  do  the 
thing  at  such  an  hour  as  uat  it  can  be  compktely  done  before  twelve  at 
night,  will  be  good.  If  the  tender  be  actually  made  by  that  time,  it  is 
utterly  immaterial  whether  it  is  late  in  the  day  or  early ;  and  whether  the 
time  is  unreasonable  or  improper,  in  a  popular  sense,— «for  the  words  have 
no  legal  meaning, — and  the  deliveiy,  if  made  before  twelve  at  night,  will 
be  good,  and  the  tender  to  deliver,  if  actually  made,  must  be  eaually  good. 
If,  indeed,  in  this  case  the  plaintiffs,  when  they  went  to  tender  the  oil  at  the 
late  hour  of  half  past  eight,  had  found  the  premises  of  the  defendants  closed, 
and  neither  himself,  nor  any  one  intrusted  by  him  to  receive  goods,  there, 
I  apprehend  that  no  tender  could  have  been  actually  made,  and  the  second 
issue  must  have  been  found  for  the  defendant ;  and  this  would  have  been 
the  plaintiffs'  own  fault  for  not  coming  at  a  time  when  the  defendant  could 
be  found,  he  not  being  bound  to  wait  on  his  premises  till  twelve  at  night. 
But,  here,  the  defendant  wm  found,  and  the  tender  was  made,  and  made 
within  the  fourteen  days. 

The  case  was  likened,  upon  the  argument,  to  the  case  of  rent,  which,  it 
was  said,  must  be  demanded  or  tendered  before  sunset,  in  order  to  create 
or  avoid  a  forfeiture.  *No  doubt  a  demand  or  tender  of  rent  an  the  r«goo 
Utffui,  that  is,  where  the  other  party  does  not  attend,  must  be  so  1- 
made ;  ^hich  is  a  rule  of  convenience  adopted  by  the  law  to  prevent  the 
necessity  of  one  party  waiting  for  the  other  till  midnight.  But  if  the  tenant 
meet  the  lessor  either  on  or  off  the  land,  at  any  time  of  the  last  day  of  pay- 
ment, and  tender  the  rent,  it  is  sufficient  to  save  a  forfeiture.  See  1  Wms. 
Saunders,  287  a,  and  the  cases  there  cited.  Other  instances  of  a  similar 
kind,  where  something  is  to  be  done  at  a  particular  place,  might  easily  be 
adduced.  So  here,  it  may  be  conceded  that  the  defendant  was  not  bound 
to  be  on  his  premises  ready  to  receive  the  oil,  after  the  usual  hours  of  busi- 
ness ;  and  if  he  had  gone  away,  and  the  plaintiffs  had  afterwards  come,  and 
been  unable  to  make  a  personal  tender,  they  must  have  suffered  for  their 
delay;  but  as  the  defendant  did  wait,  and  as  the  tender  was  made  in  time 
to  complete  the  delivery  within  the  time  specified,  the  unreasonableness  and 
impropriety  of  the  time,  whatever  those  words  mean,  form  no  answer  to  the 
action  for  not  accepting  the  oil. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  judgment  of  the  court 
below  must  be  reversed,  and  that  the  verdict  ought  to  be  entered  for  the 
plaintifis  on  the  second  issue,  viz.  that  they  were  ready  and  willing,  and  did 
tender  and  offer  to  deliver  the  oil,  in  manner  and  form  as  in  the  ckclaration 
mentioned ;  and  that  the  verdict  must  be  entered  for  the  defendant  on  the 
first  issue ;  but  that  judgment  must  be  given  for  the  plaintiffs  notwithstand 
ing  the  verdict. 

Aldersok,  B.  I  am  also  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  is  erroneous,  and  ought  to  be  reversed. 

By  the  contract  stated  in  the  declaration,  the  defendant  has  undertaken 
to  accept  the  ten  tuns  of  linseed  oil  •at  a  fixed  price,  to  be  delivered  r^goi 
by  the  plaintiffs  within  the  last  fourteen  days  of  March,  1838 ;  and  >■ 
the  only  question  is,  whether  Aie  circumstant^es  stated  on  the  record,  are 
sufficient  to  excuse  nim  firom  fiilfilling  this  obligation.  It  is  no  doubt 
nec^^ssarr  tha^  the  plaintiffs  should  have  tendered  to  the  defendant  the  goods 

2£ 
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within  the  time  specified.  This  they  have  done,  if  the  time  include  flic 
whole  of  the  last  day  of  March,  1838.  But  it  is  stated  in  the  defendant's 
plea,  as  the  fact  was,  that  though  the  plaintiffs  did  make  the  tender  to  him, 
and  on  the  last  day  of  March,  yet  they  made  it  at  an  hour  unreasonably 
late  for  him  to  receive  it.  This  is  the  only  ground  of  the  defence.  It  is 
not  stated  on  the  record,  or  found  by  the  juiy,  that  it  was  not  possible  for 
the  defendant  properly  to  examine  the  quality  and  ascertain  the  quantity, 
of  the  goods  tendered,  or  that  the  tender  was  made  so  late  that  he  could 
not  receive  them,  being  bulky  articles,  mto  his  warehouses  within  the  time 
limited  by  the  contract — which  I  apprehend  would  have  been  competent 
defences  under  a  mere  denial  of  the  tender, — but  it  is  stated,  and  found  by 
the  jury,  that  the  hour,  though  sufficiently  early  for  both  those  purposes, 
was  unreasonably  late — being,  in  fact,  after  the  usual  hours  of  mercantile 
business.  It  appears  to  me  that  if  we  were  to  hold  this  to  be  a  sufficient 
defence,  we  should  really  introduce  a  new  term  into  the  agreement.  Here, 
the  tender  is  admitted  to  have  been  made  to  the  defendant  himself,  and  at 
an  hour  when  he  could  have  examined  and  received  the  goods;  and  this  is 
within  the  period  specified. 

I  quite  agree  that  the  defendant  was  not  bound  to  be  at  his  warehouse 
at  an  unreasonably  late  hour ;  and  if  the  plaintiffs  had  come  and  found  the 
warehouse  closed  and  the  defendant  absent,  and  this  at  the  hour  mentioned 
on  this  record,  the  plaintiffs  would  have  failed  to  prove  their  tender  of  the 
*6221  S^^^*  ^^^  ^^  defendant  W€is  *there,  and  the  goods  were  actu- 
•'  ally  tendered  to  him,  and  in  time  for  him  to  have  received  them. 
In  the  case  of  rent  it  is  indeed  necessary  for  a  tenant,  seeking  to  establish 
a  tender  of  the  rent,  to  be  on  the  land — in  the  most  notorious  place  of  it, 
and  also  at  a  convenient  time  before  sunset,  sufficient  to  enable  the  lessor, 
if  there  to  count  the  money  to  be  tendered  to  him.  But  in  these  cases, 
although  this  reasonable  time  and  place  are  prescribed  in  order  that  the 
tender  may  be  good,  even  though  the  lessor  be  absent,  yet  if  the  parties  do 
actually  meet  at  any  time  of  the  last  day,  and  the  tender  of  the  rent  is  then 
actually  made,  it  will  be  sufficient  ;(a)  for  the  rent  is  not  due  till  the 
last  mmute  of  the  natural  day,  and  there  is  an  actual  tender  before  that 
time. 

The  general  rule,  I  conceive,  is,  that  wherever,  in  cases  not  governed  bj- 
particular  customs  of  trade,  the  parties  oblige  themselves  to  the  performance 
of  duties  within  a  certain  number  of  days,  they  have  until  the  last  minute 
of  the  last  day,  to  perform  their  obligation.  The  only  qualification,  that  I 
am  aware  of,  to  this  rule  is,  that  in  acts  requiring  time  in  order  that  they 
may  be  completely  performed,  the  party  must,  at  all  events,  tender  to  do 
the  act,  at  such  a  period  before  the  end  of  the  last  day,  as,  if  the  tender  be 
accepted,  will  leave  him  sufficient  time  to  complete  his  performance  before 
the  end  of  that  day.  In  the  case  of  a  mercantile  contract,  however,  the  oppo- 
site party  is  not  bound  to  wait  for  such  tender  of  performance  beyond  the 
usual  hours  of  mercantile  business,  or  at  any  other  than  the  usual  place  at 
which  the  contract  ought  to  be  performed.  The  party,  therefore,  who  does 
not  make  his  tender  at  that  usual  place,  or  during  those  usual  hours,  runs 
a  great  risk  of  not  being  able  to  make  it  at  all.  In  this  case  the  plaintifis 
•6231  ^^^^  ^^^  ^^  S^^^  fortune  to  meet  •with  the  defendant,  and  to 
•'  make  a  tender  to  him  in  sufficient  time.  And  I  think,  under  these 
circumstances,  that  the  defendant  was  bound  to  accept  the  goods,  and  is 
table  in  damages  for  not  accepting  them. 

(a)  t.  «.,  supposing  there  be  time  to  count  the  moneys  tendered  before  midnight. 
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I  think  for  these  reasons,  that  the  jadgment  of  the  Court  of  Common 
Pleas  is  erroneous,  and  ought  to  be  reversed. 

Parke,  B.  Upon  the  facts  found  by  the  special  verdict,  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Common  Pleas  is  erroneous,  and  that 
the  plaintifls  are  entitled  to  succeed.  The  question  in  this  case  may  be 
veiy  shortly  stated.  It  is  merely,  what  is  the  proper  time  of  the  day  for  a 
tender  of  goods  under  a  contract  to  sell  and  deliver  to  another  within  a 
certain  number  of  days — the  mode  of  tender  being  in  other  respects  reason- 
able and  proper,  (for  it  is  found  to  be  unreasonable  only  in  resnect  of  the 
lalenessj)  the  tender  being  made  to  the  vendee  personally,  and  mere  being 
no  usage  of  trade  as  to  the  time  for  delivery,  to  qualify,  or  explain,  the 
contract. 

The  special  verdict,  as  I  understand  it,  is  framed  so  as  to  raise  no  other 
question  than  that  of  time;  and  the  point  to  be  decided  is,  whether,  accord- 
iog  to  law,  the  tender  is  to  be  made  at  a  reasonable  time  of  the  day  to  be 
determined  by  the  jury  under  all  the  circumstances,  or  whether  the  time  is 
fixed  by  law,  and,  if  so,  what  the  rule  of  law  is. 

Upon  a  reference  to  the  authorities,  and  due  consideration  of  them,  it 
appears  to  me  that  there  is  no  doubt  upon  this  question.  It  is  not  to  be  left 
to  a  jury,  to  be  determined  as  a  question  of  practical  convenience  or 
reasonableness  in  each  case ;  but  the  law  appears  to  have  fixed  the  rule ; 
and  it  is  this,  that  a  party  who  is,  by  contract,  to  pay  money,  or  to  do  a 
thine  transitory,  to  another,  anywhere,  on  a  certain  day,  has  the  r^goA 
whcue  •of  the  day,  and  if  on  one  of  several  days,  the  whole  of  the  L 
days,  for  the  performance  of  his  part  of  the  contract ;  and  until  the  whole 
day,  or  the  whole  of  the  last  day,  has  expired,  no  action  will  lie  against 
him  for  the  breach  of  such  contract.  In  such  a  case  the  party  bound  must 
find  the  other,  at  his  peril,  Kidwelly  r.  Brandy  Plowden,  71,  and  within 
the  time  limited,  if  the  other  be  within  the  four  seas,  Shepp.  136,  edit.  1651; 
and  he  must  do  all  that,  vdthout  the  concurrence  of  the  other,  he  can  do, 
to  make  the  payment,  or  perform  the  act,  and  that,  at  a  convenient  time 
before  midnight,  such  time  varying  according  to  the  quantum  of  the  pay- 
ment, or  nature  of  the  act  to  be  done.  Therefore,  ^  he  is  to  pav  a  sum 
of  money,  he  must  tender  it  a  sufficient  time  before  midnight  for  the  party 
to  whom  the  tender  is  made,  to  receive  ^id  count ;  or  if  he  is  to  deliver 
goods,  he  must  tender  them  so  as  to  allow  a  sufficient  time  for  examination 
and  receipt.  This  done,  he  has,  so  far  as  he  could,  paid  or  delivered 
within  the  time ;  and  it  is  by  the  fault  of  the  other  only,  that  the  payment 
or  delivery  is  not  complete. 

But  where  the  thing  to  be  done  is  to  be  performed  at  a  certain  placej  on 
or  before  a  certain  day,  to  another  party  to  a  contract,  there  the  tender 
must  be  to  the  other  party  at  that  place;  and  as  the  attendance  of  the  other 
is  necessary  at  that  place  to  complete  the  act,  there  the  law,  though  it  re- 
quires that  other  to  be  present,  is  not  so  unreasonable  as  to  require  him  to 
be  present  for  the  whole  day  where  the  thing  is  to  be  done  on  one  day,  or 
fi)r  the  whole  series  of  days  where  it  is  to  be  done  on  or  before  a  day  cer- 
tain ;  and,  therefore,  it  fixes  a  particular  part  of  the  day  for  his  presence ; 
and  it  is  enough  if  he  be  at  the  place  at  such  a  convenient  time  before 
sunset  on  the  last  day  as  that  the  act  may  be  completed  by  daylight ;  and 
if  the  party  •bound  tender  to  the  party  there,  if  present,  or,  if  absent,  r#go5 
be  ready  at  the  place  to  perform  the  act  within  a  convenient  time  ^ 
before  sunset  for  its  completion,  it  is  sufficient ;  and  if  the  tender  be  made 
to  the  other  party  at  the  pla^.e  a!  any  time  of  the  day,  the  contract  is  per- 
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formed ;  and  though  the  law  sires  the  uttermost  convenient  time  on  the 
last  day,  yet  this  is  solely  for  me  convenience  of  both  parties,  that  neitfaei 
may  give  longer  attendance  than  is  necessary ;  and  if  it  happen  that  both 
parties  meet  at  the  place  at  any  other  time  of  the  last  day,  or  upon  any 
other  day  within  the  time  limited,  and  a  tender  is  made,  the  tender  is  good. 
See  Bacon's  Abr.  tit.  Tender,  (D.)(a)  Co.  Litt.  202  a.  This  is  the  dis- 
tinction which  prevails  in  all  the  cases — where  a  thing  is  to  be  done  €my 
where^  a  tender  a  convenient  time  before  midnight  is  sufficient ;  where  the 
Jtkins  is  to  be  done  at  a  particuiar  place,  and  where  the  law  implies  a  dut^ 
on  the  party  to  whom  the  thing  is  to  be  done  to  attend,  that  attendance  is 
to  be  by  daylight,  and  a  convenient  time  before  sunset.  This  is  the  mean- 
ing of  the  distinction  in  Withers  v.  Drew,  Cro.  Eliz.  676,  referred  to  in 
Viner's  Abr.  JV%A^,(&)  and  cited  on  the  argument, — that  things  done  in 
the  night,  where  personal  attendance  of  another  is  not  necessary,  are  good; 
as  an  award  made  in  the  night  before  twelve,  was  held  to  be  valid.  The 
case  of  a  reservation  of  rent  with  a  covenant  to  paj  it,  affords  a  clear 
illustration  of  the  principle  above  laid  down.  The  tenant  has  until  the  last 
moment  of  the  day  to  pay  rent ;  and  if  he  tender  it  to  the  lessor  personaUy 
on  the  land,  if  he  can  find  him,  a  convenient  time  before  midnig^ht,  he  is 
not  liable  to  an  action,  Keating  v.  Irish,  1  Lutw.  593 ;  or  to  a  distress,  if 
he  tender  any  time  before  it  takes  place.  But  as  the  rent  issues  out  of  the 
•6261  ^^"^^»  *^  ^  competent  for  •the  tenant  to  protect  himself  by  being 
-■  ready  on  the  land  at  the  door  of  the  mansion-house,  or  the  place 
most  notorious,  a  convenient  time,  before  sunset,  for  the  rent  to  be  counted 
over  and  received,  and  remaining  there  during  that  time,  though  the  lessor 
be  not  there  to  receive  it.  Tinckler  v.  Prentice,  4  Taunt.  549 ;  Bro.  Abr. 
tit.  Tender,  pi.  41 ;  Hill  v.  Grange,  Plowd.  173.  And,  on  the  other  hand, 
if  the  lessor  wishes  to  enforce  a  clause  of  re-entry  for  non-payment  of  rent, 
he  must  be  on  the  land  at  the  place  and  time  before  mentioned,  and  there 
demand  it.  But  if  the  parties  meet  at  any  time  whatever  on  the  last  day, 
on  or  off  the  land,  Cropp  v.  Hambleton,  Cro.  Eliz.  48,  and  the  tender  is 
made,  the  forfeiture  (c)  is  saved. 

If,  in  this  case,  the  goods  had  been  deliverable  at  a  particular  place,  the 
vendor  would  have  been  bound  to  deliver,  and  the  vendee  to  accept,  at 
that  place ;  and  the  vendee  need  not  have  been  there  except  ai  convenient 
time  before  sunset ;  but  a  tender  to  the  vendee  at  the  place  at  any  other 
time  of  the  day,  tiiere  being  convenient  time  to  receive,  examine,  and 
weigh  before  the  termination  of  that  day,  would  have  been  good. 

I  therefore  think  that  the  tender  was  good  in  this  case  .in  point  of  time, 
and,  consequently,  that  the  plaintiffs  having  been  able  to  meet  with  the  de- 
fendant, and  actually  to  tender  the  oil  to  him  a  sufficient  time  before  mid- 
night to  enable  the  defendant  to  receive,  examine,  and  weigh  the  oil, 
performed,  as  far  as  they  could,  their  part  of  the  contract,  and  were  entitled 
to  recover  for  the  breach  of  it  by  the  defendant. 

The  judgment  of  the  Court  of  Common  Pleas  must  be  reversed,  and  our 
judgment  must  be,  on  the  facts  found,  that  the  plaintifis  tendered,  and 
that  the  first  plea,  though  supported  in  fact,  was  bad  in  law,  and  that 
•6271   *^^  plaintiffs  are  entitled  to  judgment  non  obstante  veredicto. 

-'  Lord  Denman,  C.  J.  I  cannot  give  my  opinion  on  this  case 
without  expressing  my  distrust  of  its  correctness,  since  all  my  learned 
brethren  now  present  have  arrived  at  the  opposite  conclusion.     It  is,  how 

(a)  Citing  1  Inst.  (Co.  Liu.)  202,  211,  5  Co.  Rep.  114,  Cro.  Eliz.  14. 

(6)  15  Yin.  Abr.  554.  (c)  Co.  Liu.  202,  211, 1  Wms.  Sauad.  287,  & 
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evety  some  consolation  that  I  agree  with  the  Court  of  Common  Pleas,  and 
with  the  first  impression  made  curing  the  argument  on  several  members  of 
this  court.  My  own  certainly  remains  unaltered  by  what  I  have  heard. 
The  train  of  authorities  cited  rather  tended  to  confirm  me  in  it,  all  applymg 
to  a  tender  of  money  contracted  to  be  paid  on  a  day  certain ;  and  they 
establish  the  principle  that  a  tender  on  that  day  is  not  sufficient,  but  the 
tender  must  be  made  at  a  convenient  time  on  that  day.  It  may  mdeed  be 
theuUermost  convenient  time;  but  in  requiring  that  the  time  should  be 
convenient,  the  law  qualifies  the  obligation  to  accept  money  on  a  particular 
day  firom  a  regard  to  the  ordinary  wants,  and  understood  expectations,  of 
mankind.  I  cannot  see  why  the  same  qualification  should  not  be  intro- 
duced in  reference  to  the  delivery  of  goods.  Indeed,  I  should  rather  say 
that  consistency  as  well  as  reason  exact  it,  and  that  a  greater  variety  of 
circumstances  may  affect  the  question  of  convenience. 

Suppose  a  plea  of  tender  of  a  sum  of  money  on  a  day  named,  and  a 
replication  that  it  was  not  tendered  in  reasonable  time.  If  issue  were  taken 
thereon,  and  the  jury  found,  in  general  terms,  that  the  tender  was  not 
reasonable  on  account  of  the  lateness  of  the  hour,  I  apprehend  the  plaintiff 
must  succeed.  But  if  the  jury  had  fiirther  found  that  though  the  time  was 
unreasonable  by  the  lateness  of  the  hour,  there  was  full  time  for  the  plaintiff 
to  have  counted  and  weighed  the  money,  an  argument  might  have  been 
raised,  whether  this  finding  *did  not  involve  a  contradiction,  as  the  r^goft 
hw  seems  to  regard  no  other  circumstances  as  making  the  time  of  a  L 
tender  of  money,  reasonable. 

But  where  the  question  is  as  to  the  delivery  of  bulky  goods  in  a  great 
commercial  community,  notoriously  conducting  its  operations  by  certain 
rules  known  among  all  merchants,  it  seems  to  me  obvious  that  the  lateness 
of  the  hour  may  make  a  tender  unreasonable,  though  the  time  may  be 
sufficient  for  weighing,  measuring,  and  warehousing.  There  ought  to  be 
opportunity  as  well  as  time.  The  known  habits  of  the  contracting  parties 
may  be  taken  into  that  account.  Supposing  it  to  be  clear  that  such  delivery 
cannot  be  made  without  a  certain  force  of  labourers  to  receive  and  stow 
away  goods,  and  notorious  that  all  labourers  employed  in  that  trade  left 
their  work  at  an  earlier  hour  than  that  of  the  tender,  I  think  a  tender  after 
that  period  would  be  unreasonable,  and  that  the  lateness  of  the  hour  might 
be  truly  stated  as  the  cause.  I  cannot  understand  why  this  may  not  have 
been  present  to  the  mind  of  both  parties  when  they  joined  issue,  and  of  the 
jury  when  they  found  their  verdict.(a) 

Suppose  this.dctclaration  had  alleged  a  contract  to  deliver  within  fourteen 
days,  and  had  added  that  ^'  the  plaintiffs  delivered  on  the  fourteenth  day, 
but  true  it  is  that  they  delivered  at  an  unreasonable  time  by  reason  of  the 
lateness  of  the  hour."  True,  the  particular  facts  which  would  thus,  with 
the  lateness  of  the  hour,  show  the  tender  unreasonable,  might  have  been 
specially  pleaded ;  e,  g,  the  want  of  time  to  deliver  the  article,  from  its 
being  contained  in  vessels  of  unusual  form — the  absence  of  all  the  servants, 
according  to  custom,  from  the  warehouse  •at  the  time  of  the  tender  rtgog 
—some  particular  usage  of  the  trade  with  respect  to  the  time  for  ^ 
delivering  such  goods — the  want  of  daylight,  involving  the  necessity  for 
using  candles,  and  thus  producing  danger  of  fire  to  Sie  stock  in  trade ; 
these,  or  similar,  facts  might  have  been  specially  pleaded,  and  either  con- 

(a)  QiMerr,  whether  the  jury  eonld  truly  find  that  there  was  sufficient  time  to  weigh, 
measure  and  warehouse  the  oil ;  if  there  were  not  sufficient  time  to  collect  the  labourers, 
without  whose  assistance  such  weighing  &c.  could  not  be  affected. 
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tradicted  or  explained,  and  the  opinion  of  the  jury  taken  on  the  facts,  wher& 
upon  ultimately  the  issue  might  depend.  But  if  the  party  choose  to  take 
an  issue,  in  general  terms,  on  the  entire  state  of  facts,  may  he  not  do  so  ?  I 
apprehend  that  he  may,  and  that  he  must  be  bound  by  a  verdict  found  by 
the  jury  on  the  very  question  which  he  agrees  to  submit  to  their  considera- 
tion, unless  the  law  distinctly  sees  that  there  can  be  no  ground  for  pro- 
nouncing the  tender  u^nreasonable.  I  can  discover  no  such  impossibility; 
on  the  contrary,  I  can  easily  conceive  cases  in  which,  notwithstanding  the 
sufficiency  of  time  for  all  the  particulars  that  appear  in  the  finding  of  the 
jury,  other  circumstances  may  render  it  unreasonable  and  naught.  My 
mdividual  opinion,  therefore,  is  that  the  judgment  of  the  Common  Pleas 
oug^ht  to  be  affirmed.  Judgment  reversed. 

The  court  of  error  being  bound,  upon  reversing  the  judgment  of  the 
court  below,  to  pronounce  the  judgment  which  that  court  ought  to  have 
given,  a  discussion  arose  as  to  the  form  in  which  the  judgment  should  be 
entered.  It  was  ultimately  ordered  that  judgment  should  be  entered  for 
the  plamtifTs,  as  upon  a  verdict  for  them,  on  the  second  issue ;  and  abo  for 
the  plaintiffs  nan  obsUaUe  veredicto^  on  the  first  issue. 


•630]        •BARNETT  and  Others  v.  BRANDAO,  (in  Error.) 

Judicial  notice  was  taken  of  the  general  lien  of  bankers  on  the  securities  of  their  cus- 
tomers in  their  custody. 

C.  boujj^ht  on  account  of  A.,  who  had  remitted  money  to  C.  for  that  purpose,  certain  ex- 
chequer bills,  which  C.  deposited  in  a  box  which  he  kept  at  his  bankers,  B.'s,  the  key 
being  retained  by  C.  As  oflen  as  the  time  came  for  receiving  the  contents  and  ex- 
changing the  bills  for  new  ones,  C.  took  them  out  of  the  box  and  gave  them  to  B.  for 
that  purpose,  (such  being  the  usual  course  of  business ;)  the  new  bills  were  banded  over 
to  C,  and  were  by  him  locked  up  in  the  box,  the  interest  received  being  passed  to  the 
credit  of  C.'s  account  with  B.  The  bills  themselves  were  never  entered  to  C's  ac- 
count, nor  had  B.  any  notice  or  knowledge  that  they  were  not  the  property  of  C.  On 
the  Ist  of  December,  1836,  C.  took  the  bills  out  of  the  box,  and  delivered  them  to  B. 
to  be  exchanged.  The  new  bills  (C.  beins  absent  on  account  of  illness)  remained  in 
the  possession  of  B.  down  to  the  time  of  C.'s  failure,  his  account  in  the  meantime 
having  been  overdrawn : — 

Hdd  (in  reversal  of  the  judgment  of  the  court  below,)  that  B.  had  a  lien  on  the  bills  for 
the  general  balance  due  from  C,  as  being  securities  which  passed  by  delivery,  and 
which  came  to  their  hands  as  bankers  in  the  way  of  their  business ;  and  that  the  hills 
received  in  exchange  were  equally  in  B.'s  possession  in  the  course  of  business,  whether 
they  were  mtended  to  remain  in  B.'s  custody  until  it  should  suit  the  convenience  of  C. 
to  call  for  them,  or  until  C.  should  choose  to  sell  them  or  to  have  them  again  exchanged. 

In  trover  brought  by  Joz^  Alexandro  Ferreira  Brandao,  the  plaintiff 
below,  against  Messrs.  Barnett,  Hoare,  &  Co.,  bankers,  the  defendants  be- 
low, to  recover  the  value  of  certain  instruments  or  securities  for  the  payment 
of  money,  called  exchequer  bills,  the  defendants  below  pleaded,  first,  not 
euilty ;  secondly,  that  the  plaintiff  was  not  lawfiiUy  possessed  of  the  said 
instruments  or  securities,  or  of  any  of  them,  modo  et  formd ;  thirdly,  that, 
before  and  at  the  said  time  when,  &c.,  they  were  bankers,  and  carried  on 
business  as  bankers,  in  copartnership  together,  in  London,  and  that  certain 

E arsons  carrying  on  trade  and  business  under  the  firm  and  style  of  James 
urn  &  Co.,  kept  cash  and  an  account  with  the  defendants  as  such  bankers : 
that  the  said  instruments  or  securities  were  certain  instruments  or  securities 
called  exchequer  bills,  issued  and  granted  under  and  by  virtue  of  an  act  of 
•fi^n  P^li^"^^^'**?  •&€.,  6  &7  W.  4,  c.  113,  intituled,  &c. ;  that  one  of  the 
-I  said  instruments  or  securities  was  and  is  a  certain  bill  for  1000/., 
Dearing  date  the  19th  of  December,  1836,  and  was  and  is  in  form  as  fol 
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lows ;  that  is  to  say,  "  No.  8551, 1000/.    By  virtue  of  an  act,  6°  et  7^  Gul- 
ielmi  4ti  Regis,  for  raising  the  sum  of  14,007,950/.,  by  exchequer  bills, 

for  the  service  of  the  year  1836-7.     This  bill  entitles or  order  to 

one  thousand  pounds,  with  interest' after  the  rate  of  twopence  halfpenny  per 
centum  per  diem,  payable  out  of  the  first  aids  or  supplies  to  be  granted  in 
the  next  session  of  parliament ;  and  this  bill  is  to  be  current,  and  pass  in 
any  of  the  public  revenues,  aids,  taxes,  or  supplies,  or  to  the  account  of 
his  majesty's  Exchequer  at  the  Bank  of  England,  after  the  fifth  day  of 
April,  1837.  Dated,  at  the  Excheouer,  the  19th  day  of  December,  1836. 
J.  Newport.  If  the  blank  is  not  filled  up,  this  bill  will  be  paid  to  bearer ;  the 
cheques  must  not  be  cut  off."  That  the  residue  of  the  instruments  or  secu- 
rities in  the  declaration  mentioned,  were  and  are  respectively  exchequei 
bills,  that  is  to  say,  six  exchequer  bills  for  the  payment  of  1000/.  each,  in 
the  same  terms  and  form  as  the  said  exchequer  bill,  the  form  whereof  was 
in  that  plea  set  forth,  except  that  instead  of  being  numbered  8551,  they  were 
respectively  numbered  8552, 8553, 8554, 8555, 8556, 8557 ;  four  exchequei 
bills  for  the  payment  of  500/.  each,  in  the  same  terms  and  form  as  the  said 
exchequer  bill,  the  form  whereof  was  in  that  plea  set  forth,  except  that,  in- 
instead  of  being  numbered  as  aforesaid,  they  were  respectively  numbered 
2467,  &c.,  and  that,  instead  of  being  for  the  payment  of  1000/.  each,  they 
were  respectivelv  for  the  payment  of  500/.  each;  one  exchequer  bill  for  the 
payment  of  200/.  in  the  same  terms  and  form  as  the  said  exchequer  bill,  the 
form  whereof  was  in  that  plea  set  forth,  except  that,  instead  *of  being  r*g92 
numbered  as  aforesaid,  it  was  numbered  1213,  and  that,  instead  of  ^ 
being  for  the  payment  of  1000/.,  it  was  for  the  payment  of  200/. ;  nine  ex- 
chequer bills  for  the  payment  of  100/.  each,  in  the  same  identical  terms  and 
form  as  the  exchequer  bill,  the  form  whereof  was  in  that  plea  set  forth,  ex- 
cept that,  instead  of  being  numbered  as  aforesaid,  they  were  respectively 
numbered  5012,  &c.,  and  that,  instead  of  being  for  the  payment  of  lOOO/. 
each,  they  were  respectively  for  the  payment  of  100/.  each :  that,  before  and 
at  the  said  time  when,  &c.,  the  said  blanks  in  the  said  bills,  or  the  blank 
in  any  or  either  of  them,  had  not  been  filled  up,  and  the  said  bills  were 
securities  payable  to  the  bearer  thereof  respectively,  and  transferable  by  de- 
livery ;  that,  before  the  said  time  when,  &c.,  the  defendants  had  received, 
as  such  bankers  as  aforesaid,  the  said  several  exchequer  bills,  with  the  assent 
and  by  the  order  and  direction  of  the  said  James  Bum  &  Co.,  and  as  their 
property,  and  held  and  retained  the  same  under  such  receipt  and  as  such 
Danxers  until  the  conversion  in  the  said  declaration  mentioned,  and  without 
any  notice  to  the  defendants,  until  after  the  payments  thereafter  mentioned, 
that  any  other  person,  than  the  said  James  Bum  &  Co.,  had  any  claim  or 
interest  whatsoever  in  or  to  the  said  exchequer  bills,  or  any  of  them ;  and 
that  the  defendants  received  and  held,  and  retained  the  same,  without  such 
notice,  by  and  through  the  omission  and  neglect  and  want  of  due  care  on  the 
part  of  the  pUdrdiff':  and  that,  whilst  the  said  exchequer  bills  remained  and 
continued  so  lodged  and  deposited  vdth  the  defendants,  the  defendants,  as 
such  bankers  as  aibresaid,  made  divers  payments  for  and  on  account  of  the 
said  James  Bum  &  Co.,  exceeding  the  sums  of  money  in  the  hands  of  the 
defendants  on  account  of  the  said  James  Bum  &  Co.,  to  a  large  amount,  to 
wit,  to  the  amount  of  4000/.,  and  the  said  James  Bum  &  Co.  thereby  then 
became  and  *were  and  still  are  indebted  to  the  defendants  in  the  said  r^^oo 
sum  of  money,  which  sum  remaining  wholly  unpaid  and  unsatisfied  ^ 
and  not  tendered  to  the  defendants,  the  defendants  when  so  requested  as  in 
the  declaration  mentioned,  reftised  to  deliver  the  said  exchequer  bills  to  the 
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plaintifT,  as  in  the  declaration  mentioned,  and  did,  at  the  said  time  when, 
&c.,  retain  and  keep  the  same  under  and  by  virtue  of  the  lien  and  right  be- 
fore mentioned,  and  as  they  lawfully  might  for  the  cause  aforesaid;  vrhich 
keeping  and  detaining  were  and  are  the  conversion  and  disposing  of  the 
said  exchequer  bills  in  the  declaration  mentioned.     Verification. 

Upon  a  case  stated  for  the  opinion  of  the  Court  of  Common  Pleas,  the 
plaintiff  below  had  judgment,  in  Michaelmas  term,  I840.(a) 

The  special  case  being  afterwards  turned  into  a  special  verdict,  a  writ  of 
eiTor  was  brou^t,  returnable  in  the  Exchequer  Chamber. 

The  special  verdict  was  in  substance  as  follows : — 

The  plaintiff  is  a  Portuguese  merchant,  who,  up  to  the  year  1834,  resided 
at  Rio  de  Janeiro,  but  in  that  year  returned  to  Portugal,  and  has  since 
resided  at  Lisbon  and  other  towns  in  that  countiy. 

Edward  Burn,  for  many  years  before,  and  down  to,  his  bankruptcy 
hereinafter  mentioned,  resided  in  London,  and  carried  on  business  as  a 
merchant,  under  the  firm  of  James  Bum  &  Co.  He  was  the  correspondent 
of  the  plaintiff,  who  firom  time  to  time  remitted  bills  of  exchange  and  money 
to  him,  and  employed  him,  upon  commission,  to  invest  the  proceeds  in 
exchequer  bills,  bum  was  also  employed  by  other  correspondents  to 
purchase  exchequer  bills  for  them. 

The  defendants  are  bankers  in  London,  in  co-partnership,  and  for  many 
years  before  and  since  the  year  1833,  acted  as  such  for  Edward  Bum,  who 
•£*o^i   kept  cash  and  *an  account  with  them,  under  the  firm  of  James 
^^^  Bum  &  Co. 

The  action  is  brought  to  recover  (the  value  of)  twenty-one  exchequer 
bills,  amounting  in  value  to  10,100/.  and  interest. 

The  bills  were  received  by  the  defendants  in  exchange  for  the  same 
number  of  bills  which  had  been  purchased  b^  Bum  for  the  plaintiff,  in 
manner  above-mentioned,  and  which  came  into  the  possession  of  the 
defendants  as  hereinafter  stated ;  and  the  defendants  claimed  a  right  to  hold 
the  bills  in  question  in  rei^ect  of  a  debt  due  from  Bum  to  them,  nereinafter 
particularly  mentioned. 

The  government  pay  the  interest  upon  exchequer  bills  at  certain  periods, 
announced  by  advertisement;  and,  when  such  interest  is  paid,  the  bills  in 
respect  of  which  it  is  paid,  are  delivered  up,  and,  unless  their  amount  be 
applied  for  in  money,  new  exchequer  bilb  are  issued  to  the  holder  in 
exchange. 

Bum  received  the  interest  payable  upon  the  exchequer  bills,  and  ex- 
changed the  old  bills  for  new  ones  when  necessaiy,  having  orders  so  to  do 
from  the  plaintiff.  The  defendants  never  received  information  from  Bum 
of  any  transaction  between  him  and  the  plaintiff.  Bum  fix)m  time  to  time, 
from  May,  1832,  and  subseouently,  received  from  the  plaintiff,  then  abroad, 
as  agent  for  the  plaintiff,  oraers  to  purchase  exchequer  bills  with  the  moneys 
of  the  plaintiff  in  the  hands  of  Bum.  Bum,  on  occasion  c^  purchasing 
exchequer  bills  for  the  plaintiff,  communicated  that  fact  to  the  plaintiff. 

In  the  course  of  the  correspondence,  in  a  letter  from  the  plaintiff  to  Bum, 
dated  the  12th  of  April,  1834,  written  firom  Rio  de  Janeiro,  at  *he  time 
when  the  plaintiff  was  about  to  quit  that  place  for  Lisbon,  and  received  by 
Bum,  there  is  contained  as  follows:  ^'  I  hope  you  will  inform  my  attome)'' 
(meaning  his  brother,  whom  he  had  appointed  his  attorney  at  Rio  de  Janeiro 
*6351  '^  ^^  ^^  names  of  the  bankers  in  whose  house  the  exchequer  *billf 
■■   on  my  account  have  been  deposited."    To  which  Bum,  by  a  letter 

(a)  Antd,  vol.  i.  908,  2Soott,  N.  R.  06. 
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dated  the  2d  of  July,  addressed  and  sent  to  and  received  by  the  plaintiff, 
replied  as  foUows:  "All  the  exchequer  bills  which  we  have  bought  by 
your  order  and  for  your  account,  you  judge  right,  are  deposited  for  greater 
security  in  the  hands  of  our  bankers,  as  we  advised  you.  They  are  entirely 
at  our  order,  which  is  necessaiy  for  the  purpose  of  exchanging  them  for 
others  eveiy  time  it  is  advertised  to  the  public  that  the  interest  is  to  be 
paid ;  which  payment  cannot  be  received  without  delivering  up  the  bills 
upon  which  the  interest  is  due,  when  you  receive  other  bills  for  the  same 
amount ;  for  which  reason  it  cannot  be  of  any  service  to  you  knowing  the 
names  of  our  bankers,  "fa)  The  name  of  Bum's  bankers  never  was  com- 
municated to  the  plaintiff. 

Between  May,  1832,  and  December,  1836,  Bum,  m  pursuance  of  orders 
to  that  effect  given  to  Bum  by  the  plaintiff,  with  funds  supplied  by  the 
plaintiff  and  obtained  by  payment  of  the  interest  on  the  bills,  purchased,  by 
the  order  of  the  plaintiff,  in  manner  above-mentioned,  exchequer  bills  to  the 
ami  lint  of  30,400/.  Tlie  bills  were  purchased  by  Bum  through  a  broker, 
the  broker  dealing  with  Bum  as  a  principal,  and  not  knowing  on  whose 
account  they  were  bought.  The  following  was  the  form  of  Oie  bought- 
notes  furnished  by  the  broker  to  Bum: — 

Bought,  for  Messrs.  James  Bum  and  Co. 

|^!^H2....100  Exchequer  Bills,  29th  Sept £200    0    0 

163  days,  24d 6     7    6 

Premium^  63s ,..       6    6    0 

Commission,  Is 0    2    0 

£212  15    6 


*The  following  are  the  dates  and  times  at  which  Bum  purchased  r^gog 
Inch  exchequer  bills  for  the  plaintiff,  and  thp.  numbers  of  the  sami*  t-—  l 


1833.  July  4th  Nos.  637 
8 


» and  the  numbers  of  the  same : 
1000 


Deo.  6th.. 


1834.  Jan.  3d... 


1834.  Feb.  8th. 


March  3d. 


4409 

10  f 
6831 
2 
4780 
1 
6772  '  1 
93     1 
767     1 

2549) 
27921'* 
8922  1 
2786  1 
3423  1 
8723^ 

8964  p 

2733     1 

.764)2 
3809  )  * 
8929     1 


1000 
1000 


2     100 

100 

100' 

500 


£6300,  dated  20th  Jane. 


£2600,  dated  30th  Sept. 
£1600,  dated  17th  Dec. 

^£4500,  dated  17th  Deo. 


1000 

1000 ' I 
600' 
100 'i 

1000 

600 

1000    £2000,  dated  30th  Sept. 
1000    £1000,  dated  17th  Dec. 


Carried  forward,  £18,000 

fa)  The  acquiescence  of  the  plaintiff  in  this  withholding  of  the  bankers'  names,  was 
pstmips  the  ground  of  the  finding  ol'*^  omission,  neglect,  and  want  of  due  care,''  snpit,  632. 


636 


Barnett  v.  Brandao.  T.  V.  1843. 


Brought  forwaid,  £18.000 
March  nth   4272) 

Z}3     1001 
4804) 

2348     1     500 
9065     1   1000 
April  l8t....3940     1  1000 
1892 
3175 
6 
8 
119 
750 
3 
.2664 
3802 
1122 


April  23d.. 


9     100 


2  1000 


^£1800,  dated  17th  Deo. 


£1900,  dated  30th  Sept. 


100 
500 


2356     1 
4750) 

IV 

637*1       *^^^^'  ^J?^y  ^^^ 105     1  1000    £1000,  dated  17th  June. 


100 


£2900,  dated  30th  Sept. 


Deo.  4th 331     1     100^ 


*^^8  Is  1000  ^^3600,  dated  17th  June. 


Dec.  26th. 
1835.  June  29th. 


1     100    £100,  dated  16th  Deo. 


9' 
6115' 

^^^l  J  2  100  £200,  dated  22d  June. 

^*-  '^ 2^^^  1 2  100  £200,  dated  29th  Sept. 

'^''''^'"Itll    \  Z}^3«Mated  17th  Deo. 

1836.  June  20th...  2521  U  joo  £200,  dated  22d  June. 

Nov.  8lh. ...  15 13  1 2  100  £200,  dated  29th  Sept. 


£30,400 


The  defendants  were  Burns'  bankers ;  and  Burn  kept  several  tin  boxes 
at  their  banking-house,  in  which  he  deposited  the  securities  which  he  had 
purchased  for  his  different  correspondents.  Among  those  boxes  was  one 
in  which  he  deposited  the  exchequer  bills  purchasecffor  the  plaintiff.  Bum 
kept  the  keys  of  these  boxes ;  and  no  other  securities,  except  some  ex- 
chequer bills,  were  kept  in  the  box  in  which  they  were  kept. 

It  is  the  custom  of  bankers,  in  the  course  of  their  trade  as  such,  to  re- 
ceive the  interest  upon  exchequer  bills  for  their  customers,  and  to  exchange 
the  exchequer  bUls  when  such  interest  is  paid.  Bum  had,  on  various  occa- 
sions prior  to  December,  1836,  requested  the  defendants  to  receive  the 
interest  upon  the  exchequer  bills  so  purchased  as  aforesaid,  and  also  to 
receive  the  new  bills  issued  in  exchange  for  the  former.  Upon  such  occa- 
sions. Bum  went  to  the  banking-house  with  the  key  of  the  tin  box,  took  out 
of  the  box  such  of  the  bills  as  were  wanted  for  that  purpose,  and  delivered 
•6381  ^^"^  ^°  ^^  defendants,  requesting  them  to  receive  the  interest  •and 
•■  to  exchanffe  the  bills.  Burn  generally  received,  from  the  defend- 
ants the  new  exchequer  bills  within  a  week  or  a  fortnight  after  they  were 
so  exchanged ;  having,  on  one  occasion  only,  left  them  in  their  hands  for 
a  considerable  time :  but  Burn  was  not  particular  as  to  the  time.  Bum 
then  deposited  the  new  exchequer  bills  in  the  tin  box. 
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The  defendants  cave  credit  to  Bum,  in  his  account  with  them,  for 
&e  interest  received  by  them  on  the  exchequer  bills ;  and  such  interest 
formed  part  of  the  cash  balance  to  Burns'  credit  with  the  defendants. 

On  one  occasion  before  December,  1836,  (but  at  what  particular  time 
cannot  be  ascertained,)  Bum  delivered  a  number  of  exchequer  bills  to  the 
defendants  for  the  purpose  of  receiving  the  interest  and  exchanging  the  bills 
as  usual,  but  did  not  ask  the  defendants  for  the  exchanged  bills  for  one  or 
two  months ;  but  afterwards,  having  occasion  for  part  of  such  bills,  he  ap- 
plied for  them,  and  the  defendants  said  they  had  rather  Bum  would  take 
the  whole  of  them ;  which  Burn  accordingly  did,  and  he  locked  them  up. 

In  November,  1836,  Burn  held  exchequer  bills,  so  purchased  with  the  mo- 
ney of  the  plaintiff,  to  the  amount  of  30,400/.,  and  which  were  locked  up  in 
the  tin  box  at  the  defendants',  along  with  two  others  belonging  to  another  cor- 
respondent of  Burn,  named  Abreu ;  and,  in  pursuance  of  an  order  from  the 
plaintiff,  Bum,  in  his  own  name,  as  principal,  sold  part  of  those  exchequer 
bills,  through  a  broker  who  knew  him  only  in  the  transaction,  to  the  amount 
of  10,800/.  The  proceeds  of  the  exchequer  bills,  when  sold,  were  paid  by 
the  broker  to  Bum,  in  cheques  payable  to  Bum,who  paid  them  to  the  defend- 
ants, as  his  bankers,  to  his  account,  as  his  own  money ;  and  they  there  formed 
a  part  of  his  cash  balance  to  his  credit  with  the  defendants ;  and  Bum,  in 
^pursuance  of  an  order  from  the  plaintiff,  remitted  the  amount  of  r^gog 
the  proceeds  by  bills  to  the  brother  of  the  plaintiff  in  Lisbon.  ^ 

By  the  execution  of  the  above  order,  the  amount  of  exchequer  bills,  so 

Eurchased  with  the  plaintiff's  funds,  was  reduced  to  19,600/.  Of  these 
ills  9500/.  were  delivered  by  Bum  to  OflBey  &  Co.;  and  there  were  then 
left  in  Bum's  hands  exchequer  bills,  so  purchased  with  the  money  of  the 
plaintiff,  to  the  value  of  10,100/.,  the  renewals  of  which  are  the  exchequer 
Dills  (the  value  of  which  is)  sought  to  be  recovered  in  this  action. 

In  December,  1836,  an  advertisement  appeared,  announcing  that  the 
interest  would  be  paid  upon  a  certain  class  of  exchequer  bills,  including  all 
those  in  the  tm  box ;  and  the  bills  were  changed  for  new  ones,  on  the  fif- 
teenth of  that  month. 

On  the  first  of  the  said  month  of  December,  Bum  went  to  the  banking- 
house  of  the  defendants,  and,  whilst  alone,  took  from  the  box  the  exchequer 
bills,  and  brought  and  delivered  them  to  one  of  the  defendants,  saying,  "Will 
you  have  the  kindness  to  get  these  exchequer  bills  exchanged  for  me  ?" 

The  defendants  obtained  the  exchequer  bills  to  be  exchanged,  for,  and 
at  the  instance  of.  Bum. 

One  of  the  exchequer  bills  so  delivered  in  exchange  to  the  defendants 
was  in  the  following  form,  and  was  issued  under  an  act  of  parliament  made 
and  passed  in  the  6  &  7  W.  4,  c.  113,  intituled  &c. : — 

«  No.  8551.  jeiOOO.  By  virtue  of  an  act,  6°  et  7°  Gulielmi  4ti  Regis, 
for  raising  the  sum  of  14,007,950/.  by  exchequer  bills,  for  the  service  of 

the  year  1836-7,  this  bill  entitles ,  or  order,  to  one  thousand 

pounds  and  interest  after  the  rate  of  twopence  halfpenny  per  centum  per 
diem,  payable  out  of  the  first  aids  or  supplies  to  be  granted  in  the  next 
session  of  parliament;  *and  this  bill  is  to  be  current  and  pass  in  any  f^qaq 
of  the  public  revenues,  aids,  taxes,  or  supplies,  or  to  the  account  of  '- 
his  majesty's  Exchequer  at  the  Bank  of  England,  after  the  fifth  day  of 
April,  1837.    Dated,  at  the  Exchequer,  this  19th  day  of  December,  1836. 

"  J.  Newport. 

"  If  the  blank  is  not  filled  up,  this  bill  will  be  paid  to  bearer. 

"  The  cheques  must  not  be  cut  off." 
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The  others  were  in  the  same  form,  six  of  them  being  for  1000/.  each, 
and  numbered  8552,  &c. ;  four  for  500/.  each,  &c. ;  one  for  200/. ;  and 
nine  for  100/.  each,  &c. 

The  blanks  in  the  exchequer  bills  had  not  been  filled  up,  and  they  were 
securities  payable  to  bearer ^  and  transferable  by  delivery^ 

The  defendants  counted  the  bills,  and  repeated  the  numbers  to  Bum, 
who  said  ''right;"  and  no  further  conversation  passed  upon  the  occasion. 

The  defendants,  on  the  20th  of  December,  delivered  up  the  bills  so 
received  from  Burn,  and  received  the  interest  due  upon  them  and  the  new 
bills  in  exchange ;  which  they  have  ever  since  held  m  their  possession. 

These  new  exchequer  bills  are  soueht  to  be  recovered  in  this  action.(a) 

The  particulars  of  the  bills  delivered  up,  and  of  those  received  in  lieu  of 
them,  dre  as  follows: — 
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Date  of  bills 

Date  of  bills 

delivered  up 

No. 

received  ia 

No. 

Amount 

Amount  then 

in  1836. 

exchange  in 
1836. 

of  bill. 

purchased. 

1835. 

1836. 

£ 

£ 

Dec.  18. 

9116 

Deo.  19. 

8551 

1000 

1 

2445 

....  « . 

2467 

500 

1600 

5046 



5012 

100 ' 

9117 
9118 



8552 
8553 

1000' 
1000 

9119 



8554 

1000 

► 

4500 

9120 

....  ■ . 

8555 

1000 

2456 



2468 

500 

9121 



8556 

1000 

1000 

9122 

....  . . 

8557 

1000' 

(Part  of  the  £3000) 

2457 



2469 

500 

5047 

.  •  •  •   ■  • 

5013 

100 

<■ 

1800 

5048 

• . .  •  •  • 

5014 

100 

5049 

....  .  ■ 

5015 

100, 

2458 

.  •  • .  • . 

2470 

500 

5050 



5016 

100 

800 

5051 



5017 

100 

(P&rtof£2900) 

5052 

....   . . 

5018 

100 

5053 

•  • . .  • . 

5019 

100 

100 

1439 

.  * . .  . . 

1213 

200) 
100) 

300 

6200 

5020 

£10;  100 

At  the  time  Bum  delivered  the  exchequer  bills  to  the  defendants,  he  was 
unwell ;  and  within  a  few  days  afterwards  he  became  worse.  On  account 
of  his  illness,  he  was  absent  from  his  counting-house  three  or  four  weeks, 
at  his  house  in  the  country,  at  Roehampton ;  and  he  was  not,  during  that 
period,  in  town  above  three  times  until  his  subsequent  failure  in  business, 
which  took  place  on  the  23d  of  January,  1837.  Bum,  during  this  period, 
was  unable  to  attend  to  his  business,  except  on  particular  occasions;  but  he 

(a)  i.  c.  their  value.  By  judgment  for  the  plaintiff  in  trespass  dt  bonit  convertu  in  trorer, 
or  the  property  in  the  goods  converted  is  vested  in  the  defendant,  as  against  the  plaintiff. 
P.  19  H.  6,  fo.  65,  pi.  5  J  M.  6  H.  7,  fo.  8,  9,  pi,  4 ;  Bithop  v.  Lady  Moniagw,  Cro.  El.  824; 
}S  Vin.  Abr.  69,  and  that,  it  would  seem,  from  the  period  of  the  conversion.  Sbcim,  by 
recovery  in  replevin.  Secus  also,  by  recovery  in  detinue,  unless  the  plaintiff  elects  to 
abandon  his  property  in  the  goods  by  issuing  execution  for  the  value,  instead  of  resorting 
to  his  diairingaa  ad  deliberandum. 
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communicated  with  his  cleiks  when  any  thins  was  wanted.  He  was  informed 
of  the  state  of  his  cash  at  his  bankers',  and  he  signed  cheques  and  accepted 
bills,  when  necessary;  and  letters  were  from  time  to  •time  brought  t^cao 
to  hun  to  read  and  sign ;  and  he  was  informed  of  the  payments  made  ^ 
to  the  defendants  on  his  account,  and  by  the  defendants  for  him.  Bum 
was  in  town  upon  one  or  two  occasions  between  the  time  of  the  deliverer  of 
the  exchequer  bills  to  the  defendants  and  his  stopping  payment.  One  time 
was  two  or  three  days  before  the  14th  of  January ;  and  he  never  (a)  was  at 
the  banking-house  of  the  defendants,  nor  had  any  communication  whatever 
with  them,  except  that,  during  the  interval,  Bum  desired  his  clerks  to  pro- 
cure from  the  defendants  the  particulars  of  all  the  exchequer  bills  received 
in  exchange  for  those  given  by  him  to  be  exchanged ;  and  the  defendants 
furnished  to  the  clerk  a  paper  containing  the  particulars,  as  follows : — 

8. . .  .£1000 jeSOOO 8650  to  8557 

4....  600 2000 2467  to  2470 

2. . . .  200 400 1212  and  1213 

9 100 900 5012  to  5020 

£11,300 

Two  of  those  exchequer  bills  were  received  in  exchange  for  the  two  bDls 
which  belonged  to  Mr.  Abreu.  The  remainder  were  received  in  exchange 
for  those  purchased,  as  aforesaid,  vdth  the  moneys  of  the  plaintifis*  The 
defendants  were  not  aware  of  any  distinction  between  them,  or  that  they 
did  not  belong  to  Bum. 

Bum  never  overdrew  his  bankers'  account  but  once.  That  occurred  a 
considerable  time  before  1837,  by  mistake,  and  was  to  the  extent  of  about 
100/. ;  and  at  that  time  the  defendants  had  not  any  exchequer  bills  in  their 
hands  so  purchased  by  Bum  for  his  correspondents. 

The  daily  state  of  Bum's  account  with  the  defendants,  from  the  26th.  of 
November  till  be  stopped  payment  on  the  23d  of  January,  1837,  was  as 
follows: — 

*State  of  Burn^B  baDkera'  book,  from  the  26th  of  November,  1836 ;  the  result  rmcA^ 
of  each  page  being  given.  L 

Dre.  Bankers.  Crs. 

1836.  £       8.    d.  £        5.    d. 

Nov.  119,129    6    8  118,811     1     9 

Balance         318    3  11 

£119,129    6    8 

Dec.     2.     132,489     9    7  125,861  16    9 

Balance      6,627  12  10 

£132,489    9    7 

7,  135,889  9  7 129,027  18  9 

Balance   6,861  10  10 

£135,889  9  7 

16.     138,693  19    4 137,072  16    6 

Balance      1,521    2  11 

£138,593  18    4 

(a)  In  what  manner  the  generality  of  this  statement  is  to  be  qnalifled,  does  not 
distinctly  appear 
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Dre.  Bankers.  Cn., 

183&                 £        s.    d.                                      £  s,  d, 

Dec.    31.     143,494  15  10  142,399  12  8 

Balance      1,095  3  2 

£143,494  15  10 

1837. 

Jan.      9.       10,205  17    6 3,877    9    2 

Balance      6,328    8    4 

£10,205  17    6 

2.       13,148     3     9 6,079  17  10 

Balance      7,068    5  11 

£13,148    3    9 

18.       13,507  10    7   10.856  19  10 

Balance      2,650  10    9 

£13,507  10    7 

9.       13,507  10     7  11,634    4     6 

Balance       1,873    6     1 

£13,507  10    7 

«tM4l        • 20.       13,507  10     7   11,910  19     7 

Balance      1,596  11    0 

£13,507  10    7 

-  21.         1,596  11     0 

Q  91 1  f  o    fi      Balance  due  to 
3,211  19    7^         defendante. 

£4,808  10     7....- 4,808  10    7 

Balance  due  to  >  qoh  to    7 

defendants,      f  ^'^"  "    ^ 

Paid  on  the  23d       292    4     7 

Chrerpaid  by  bankers  £3,504    4    2 

Bum  occasionally  resorted  to  the  tin  boxes  which  he  kept  at  the  defend- 
vits',  and  in  which  he  deposited  the  securities  of  his  foreign  correspondents ; 
<ind  flie  defendants  have  sometimes  been  present,  and  general  conversation 
oas  passed  between  the  defendants  and  Bum ;  but  the  only  conversation 
that  ever  occurred  respecting  the  foreign  securities,  took  place  some  time 
before  the  delivery  of  the  exchequer  Bills  in  (question,  when,  being  then 
engaged  in  looking  over  the  foreign  securities  m  some  of  the  boxes,  and 
die  defendants  or  some  of  them  bemg  present,  Burn  observed  to  one  of  the 
defendants  that  the  foreign  securities  were  very  troublesome,,  and  that  it 
was  troublesome  to  have  charge  of  so  many  foreign  securities.  The  foreign 
securities  referred  to  were  Brazilian  bonds,  Portuguese  bonds,  Dutch  bonds, 
and  the  like.  There  were  no  foreign  securities  in  the  box  in  which  the 
exchequer  bills  were  deposited. 

It  was  Bum's  course  of  business  to  make  his  bills  payable  at  the  defend- 
ants', who  had  been  his  bankers  for  many  years,  which  the  defendants  paid 
at  maturity,  having  always  had  funds  of  Burn's  in  their  hands  for  that  pur- 
pose, except  as  hereinafter  mentioned.     Bum  also  drew  cheques  upon  tfaf 
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defendants,  as  his  bankers,  *in  the  usual  way;  which  they  paid   r»o^r 
according  to  the  usual  course  of  business.  •- 

Upon  the  21st  of  January,  there  were  bills  of  exchange  outstanding, 
accepted  by  Burn,  and  made  payable,  according  to  the  usual  course  of 
business,  at  the  defendants'  banking-house,  to  the  amount  of  4808/.  lOf. 
7(/.,  and  which  became  due  on  that  day.  The  particulars  of  such  bills  of 
exchange  are  as  follows: — 

Particulars  of  bills  of  exchange  accepted  by  Messrs.  Bum  and  Co.,  payable  at  the 
defendants'  banking-house,  on  the  2l8t  of  January,  1837 : — 

£    $.    d. 
Acceptance .    (Barbacena)  60  days'  sight,  accepted  1 9th  Noyember,  due 

2l6t  of  January 372    0    Q 

Do.  fPicoas)  60  days^  date^  fdue  do.) 348   12    3 

Do.  (Terceira)  60  days'  sight,  accepted   19th  Noyember, 

.  due  do., 300    0    0 

Do.  (Farrobo)  90   days'  sight,   due   do.,  accepted    26th 

October. ; 2,600    0    0 

Do.  (Farrobo)  90  days'  sight,  accepted  21st  October,  last 

day  beins  Sunday,  due  21st  January 400    0    0 

Do.            (Farier  and  Co.|  60  days'  sight,  accepted  19th  No- 
yember, due  ao 787  18    4 


10    7 


£    J.    d. 

Acceptances,  at  date 348  12    3 

Do.  at  sight 4,459  18    4 


£4,808  10     7 


The  said  bills  of  exchange  were  presented  for  payment  at  the  defendants', 
and  were  paid  by  them,  in  the  usual  course  of  banking  business. 

The  balance  upon  Bum's  accouot,  on  the  morning  of  that  day,  viz.  the 
21st  of  January,  amounted  to  1596/.  lis, ;  but,  by  me  payment  of  the  saic 
bills,  that  balance  was  absorbed,  and  the  balance  was  turned  against  him 
and  in  favour  of  the  defendants,  to  the  amount  of  3211/.  *19s.  rmoAa 
Id, ;  and  Bum,  upon  that  day  was,  and  still  is,  indebted  to  the  de-  ^ 
fendants  in  the  said  sum  of  3211/.  195.  Id,  on  his  banking  account,  for 
which  sum  the  defendants  insist  upon  their  right  to  hold  possession  of  the 
exchequer  bills  (the  value  of  which)  sought  to  be  recovered  by  the  plain- 
tiff in  this  action. 

The  plaintiff,  before  the  commencement  of  this  action,  demanded  the 
said  exchequer  bills,  the  subject  of  this  action,  from  the  defendants,  with* 
out  paying  or  tendering  to  them  the  said  sum  of  3211/.  19^.  Id.,  and 
requested  them  to  deliver  them  up.  The  defendants,  at  the  time  of  that 
demand,  had  the  said  exchequer  bills,  and  did  refuse  to  deliver  them  up, 
and  detained  them,  and  still  do  detain  them,  asserting  a  right  so  to  do  for 
and  in  respect  of  the  said  balance  due  from  Bum ;  and  they  then  insisted, 
and  do  insist,  that  they  had  and  have  a  lien  on  the  said  exchequer  bills  for 
that  balance. 

The  special  verdict  concluded  by  finding  the  several  issues  for  the 
plaintiff  or  for  the  defendants,  in  the  usual  form,  according  as  the  court 
should  determine. 

The  errors  assigned  were  argued  on  Monday,  the  16th  May,  1843, 
before  Lord  Denman,  C.  J.,  Farke,  B.,  Alderson,  B.,  Pattesow,  J., 
GuRNEY,  B.,  Williams,  J.,  and  Coleridge,  J. 
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F.  Kelly  J  for  the  plaintifis  in  error  (with  whom  were  R,  V.  Richards^ 
and  S.  Martin.)  Many  of  the  facts  stated  in  this  special  verdict,  will  be 
found  to  be  immaterial  to  the  real  question  in  this  cause.  The  corres- 
pondence between  Brandao  and  Burn,  and  the  statement  which  follows, 
merely  show,  that,  as  between  Brandao  and  Burn,  the  exchequer  bills  in 
question  were  to  be  the  property  of  the  former.  This,  the  plaintifis  in  error 
admit.  The  Question  is,  what  right  the  plaintifis  in  error  acquired  in  them, 
as  Bum's  banlcers,  having  no  notice  of  Brandao's  interest — whether  ex- 
•6471  ^^^Q"^^  •bills  are  not  transferable  by  delivery,  like  bank  notes,  or 
^  bills  of  exchange  and  promissory  notes,  endorsed  in  blank.  They 
are  negotiable  securities,  and,  with  respect  to  lien,  they  are  of  the  same 
nature  as  bills  and  notes.  A  banker  has  a  lien  upon  all  securities  of  that 
description,  deposited  by  a  customer.  Here,  the  bankers  had  a  lien  upon 
these  exchequer  bills  to  the  extent  of  their  claim  aeainst  Bum.  They  had 
a  right  to  treat  Bum  as  the  true  owner  at  the  time  he  deposited  these  bills. 
[Sir  71  Wilde.  It  will  not  be  disputed  that  exchequer  bills  are  transferable 
by  delivery.]  Notwithstanding  this  admission,  it  will  be  proper  to  cite 
cases  to  show  that  the  judgment  of  the  Court  of  Common  Pleas  has  pro- 
ceeded upon  an  entirely  erroneous  principle.  In  Wookey  v.  Poky  4  B.  & 
Aid.  1,  the  exchequer  bills  were  deposited  with  the  banker,  in  fraud,  and  in 
violation,  of  the  purposes  for  which  they  had  been  intended,  to  the  party  who 
made  the  deposit.  There,  as  here,  the  plaintifl*  remained  owner,  as  against 
the  broker.  So,  with  respect  to  a  Pmssian  bond,  in  Gorgier  v.  MitvilUj  2  B. 
•6481  *"  ^'  ^^^  4  D.  &  R.  645.(a)  The  defendant  *in  error  will  reply  upon 
-•  the  circumstance  of  no  entry  being  made  of  these  exchequer  bills  in 
the  bankers'  books,  giving  Bum  credit  for  the  amount.  In  Wookey  v.  PoUj 
it  is  expressly  stated  in  the  special  case,  that  the  defendant  did  not  place  the 
exchequer  bills  to  the  credit  of  Pawsey  and  Eaton,  the  brokers.  That 
circumstance  is  explained  both  by  the  nature  of  exchequer  biUs,  and  by  the 
course  of  dealing  of  bankers.  Bills  of.  exchange  or  promissory  notes  are 
entered  to  the  credit  of  the  customer  for  a  specific  amount ;  exchequer  bills, 
though  draum  for  a  specific  amount,  vary  in  value  from  day  to  day.  The 
circumstance  of  these  bills  belonging  to  Brandao  is  perfectly  immaterial. 
If  the  bills  had  been  feloniously  stolen,  the  property  would  have  passed  to 
the  bankers,  upon  the  customer  by  whom  they  were  deposited  overdrawing 
his  account.     This  case  shows  that  the  bankers  had  a  right  to  hold.    Bum 

Eurchased  the  bills  in  his  own  name;  he  placed  them  in  the  bankers' 
ands  as  his  own.  The  words  which  passed  were  an  assertion  of  interest 
on  his  part,  "  Exchange  them  for  me,'*'*  The  ailment  in  the  Common 
Pleas  proceeds  upon  the  ground  that  it  was  incumbent  on  the  bankers  to 
show  that  specific  advances  were  made  on  the  credit  of  these  exchequer 

(a)  In  Wookey  v.  Pole^  it  viras  held  that  exchequer  bills  pass  by  delivery,  because 
they  are  negotiable  securities,  and  because,  like  bills  of  exchange  and  promis- 
sory notes,  they  r^retent  money.  Exchequer  bills  are  made  negotiable  by  the  48 
G.  3,  c.  1,  which  directs  them  to  be  circulated;  and,  in  this  respect,  they  are  placed 
upon  the  same  footing  as  bills  of  exchange,  which  are  choscs  in  action  assignable 
by  the  custom  of  merchants,  and  as  promissory  notes,  which  are  ohoses  in  action 
assignable  by  statute.  It  may  be  doubted  whether  securities  of  a  fluctuating  money 
value,  as  exchequer  bills  are,  can  be  truly  said  to  r^retent  money,  the  great  object  of 
which  is  to  present  a  permament  standard  of  unchangeable  value.  In  Gorgier  v.  MiivUle^ 
neither  of  these  requisites  appear  to  have  existed.  The  bonds  of  the  King  of  Prussia 
were  still  more  fluctuating  in  value  than  exchequer  bills, and  they  were  choses  inaction, 
<— no  otherwise  assignable  than  as  being  so  according  to  the  laws  of  a  foreign  state ; 
npon  which  ground,  without  any  custom  of  merchants  or  statute,  they  were  held  to  be 
assignable,  at  retembling  bills  or  notes,  which  are  assignable  only  by  the  custom  of  mer- 
chants and  by  statute. 
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Dills;  and  the  court  appear  to  have  adopted  that  view  of  the  case.  It  can- 
not now  be  disputed  that  bankers  have  a  general  lien  for  the  balance  of  their 
account,  on  the  negotiable  securities  deposited  with  them.  As  an  attorney 
has  a  lien  for  his  bm  upon  all  papers  deposited  with  him,  no  matter  for  what 
purpose  delivered,  so  has  a  banker.  The  transaction  here  is  the  same  as  if 
Bum  had  said  to  the  bankers,  ^^  Will  you  hold  in  deposit  exchequer  bills  for 
me,  and  receive  the  mterest  and  place  it  to  my  account  ?*'  Much  was  said  in 
the  argument  below  about  the  tin  boxes  in  which  these  bills  were  kept.  It  is  not 
found  that  the  bankers  had  notice  that  the  bills  were  in  these  boxes.  It  is  the 
•custom  of  bankers  to  exchange  exchequer  bills  for  their  customers,  r#g4Q 
and  to  place  the  interest  to  their  credit.  The  jury  have  found  in  *• 
efiect  that  Bum  said  to  the  bankers,  when  he  handed  the  old  exchequer  bills 
to  them, — "  I  wish  these  bills  to  be  renewed  at  the  proper  time :  you  will 
receive  the  interest  and  place  it  to  my  credit,  and  hold  the  renewed  bills 
in  your  hands  for  safe  custody  until  further  orders.'*  This  is  agreeable  as 
well  to  what  is  the  usual  course  of  dealing  with  bankers,  as  to  what  is  found 
to  have  been  done  in  the  present  case.  In  Collins  v.  Martin,  1  B.  &  P. 
648,  it  was  held,  that,  if  A.  deposit  bills  endorsed  in  blanks  with  B.,  his 
banker,  to  be  received  when  due,  and  the  latter  raises  money  upon  them 
by  pledging  them  with  C,  another  banker,  and  afterwards  becomes  bank- 
rupt, A.  cannot  maintain  trover  against  C.  for  the  bills.  In  delivering  the 
judgment  of  the  court.  Eyre,  C.  J.,  said :  "  The  counsel  for  the  plamtiff 
admitted  that  the  bankers  might  have  sold  these  bills ;  but  it  was  argued 
that  they  could  not  pledge  them  ;  and  the  case  of  a  factor  pledging  the 

Eroperty  of  his  principal  was  argued  as  an  authority ;  for,  it  was  said  that 
ankers  have  been  considered  as  factors.  In  strict  law,  and  with  respect 
to  third  persons,  bankers  do  not  at  all  resemble  &ctors  ;  nor  will  the  rule 
that  factors  cannot  pledge  apply  to  the  case  of  a  banker  pledging  endorsed 
bills.  That  rule  is  grounded  on  the  strict  rule  of  property ;  the  goods  are 
not  the  factor's,  and  therefore  he  cannot  pledge  them.(a)  He  may  sell 
them,  because,  though  they  are  not  his,  he  is  intrusted  •to  sell  them  r«g5Q 
for  his  principal.  He  manages  the  sale,  but  it  is  his  principal  who,  I- 
throu^  him  sells,  them.  For  the  purpose  of  rendering  bills  of  exchange 
negotiable,  the  right  of  property  in  them  passes  with  the  bills.  Every  holder, 
with  the  bills,  takes  the  property;  and  his  title  is  stamped  upon  the  bills 
themselves.  He  property  and  the  possession  are  inseparable.  This  was 
necessary  to  make  them  negotiable,  and  in  this  respect  they  difier  essentially 
from  goods,  of  which  the  property  and  possession  may  be  in  different  per- 
sons. The  property  passing  with  the  possession,  it  is  admitted  that  a  banker 
who  receives  endorsed  bills  from  his  customer,  to  be  got  in  when  due,  and 
carried  to  his  account,  may  discount  or  sell  them."  It  will  be  contended 
that  these  exchequer  bills  were  deposited  for  a  specific  purpose.  The  former 
bills  may  have  been  so  deposited ;  these  were  not.  The  bankers  held  the 
substituted  bills  as  they  held  the  interest  on  the  old  bills.  The  specific  pur- 
pose for  which  these  bills  were  deposited  with  the  bankers  was,  that  they 
might  be  presented  for  payment.  The  real  owner  cannot  claim  the  proceeds 
of  the  bill  so  presented.  Yet  there  would  be  the  same  lien  upon  the  money 
produced  by  the  bill  as  upon  the  bill  itself.  It  will  hardly  be  contended 
that  the  money  and  the  bills  w*ould  be  held  in  different  rights,  or  that  Bran- 

(n)  Vide  ante,  vol.  iv.  p.  307  a.  And  aee  Simon  Eier^a  eate,  M.  3d  H.  6,  fo.  25,  pi.  33, 
ai  to  pledging  goods  (which  were,  in  fact,  the  king's  goods)  in  London ;  Mann  v.  Shiff' 
iKT,  2  East,  526;  Newton  v.  Tkorntony  6  East,  17 ;  Boyton  v.  CoUtj  6  M.  &  S.  4 ;  Ouerrnrm 
y.  PfOc,  3  B  &  Aid  6'6  ;  4  G.  4,  c.  83,  6  6.  4.  c.  94. 
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dao  could  have  stopped  the  money  in  their  hands,  proceeding  firom  the  bills. 
The  money,  as  soon  as  received,  was  placed  to  Burn's  account,  and  mixed 
with  the  other  moneys  paid  in  by  Burn.  When  Burn  knew  diat  the  bills 
had  been  exchanged,  and  suffered  them  to  remain  in  the  hands  of  the  bank- 
ers, it  was  the  same  tbin£[  as  if  he  had  received  new  bills,  and  had  deposited 
them  with  the  bankers  lor  safe  custody.  There  is  not  a  shadow  of  doubt 
that  the  exchequer  bills  were  deposited  with  the  bankers  by  Burn.  The 
•6511    ^^^®  ^^  ^'^^^  ^y  ^^'  Smith  *in  his  Mercantile  Law,  pp.  510,  514, 

J  and  support,  this  view  of  the  case.  In  Dams  v.  Bowsher,  5  T.  R. 
488,(a)  a  customer  lodged  bills  of  exchange  in  the  hands  of  his  bankers 
generally,  and  when  the  bankers  advanced  money  to  him  they  applied  it  to 
me  discounting  of  such  bills  as  happened  to  be  nearest  in  value  to  the  sum 
advanced,  without  any  specific  agreement  to  that  effect.  It  was  held  that 
this  did  not  invalidate  the  bankers'  general  lien  upon  all  the  other  bills  in 
in  their  hands,  for  his  general  balance.  Lord  Kenyon  there  said:  '* I  am 
clearly  of  opinion  that,  by  the  general  law  of  the  land,  a  banker  has  a  gen- 
eral lien  upon  all  the  securities  in  his  hands  belonging  to  any  particular 
person  for  his  general  balance,  unless  there  be  evidence  to  show  that  he  has 
received  any  particular  security  under  special  circumstances  which  would 
take  it  out  of  the  common  rule."(6)  [Parke,  B.  In  that  case  there  were 
no  such  words  as  "  left  for  safe  custody.  "(6)  The  bills  were  deposited  for 
the  purpose  of  receiving  the  amount.  You  do  not  contend  for  a  Uen  on 
the  boxes.]  The  boxes  were  not  transferable  by  delivery. (c)  The  bankers 
do  not  contend  for  a  lien  on  goods,  as  boxes,  plate,  &c.  [Parke,  B.  You 
•fi52l   ^^^^^  ^^  ^^  *securities  delivered  to  be  dealt  with.]     Not  so ;  but  to 

J  negotiable  securities  transferable  by  delivery.  No  lien  is  claimed 
upon  the  contents  of  boxes  kept  constantly  locked.  [Parke,  B.  You  say 
that  the  lien  is  upon  negotiable  securities  delivered  as  such,  though  for  the 

!>urpose  of  custody.  Alderson,  B.  Suppose  a  security  delivered  merely 
or  the  purpose  of  being  put  into  the  box.]  If  bills  of  exchange  were  de- 
livered to  a  banker  merely  for  the  purpose  of  being  deposited  in  a  box,  it 
may  be- admitted  that  there  would  be  no  lien.  [Alderson,  B.  Suppose  the 
banker  has  the  key.]  Difficult  cases  may,  no  doubt,  be  put.  The  circum- 
stance of  these  securities  being  kept  in  boxes  only  introduces  coniusion 
into  the  case.  [Parke,  B.  You  would  put  it  upon  the  same  footing  as  if 
Bum  had  brought  his  own  exchequer  bills  to  the  bankers.]  Yes;  that  is 
the  true  character  of  this  case.  It  may  be  conceded  that  there  would  be 
no  lien  upon  a  locked-up  box,  although  it  might  contain  cash  or  negotiable 
securities.  There,  the  thing  delivered  to  the  banker  is  not  sovereigns,  bank 
notes,  &c.,  but  merely  a  box.  Here,  it  is  found  that  the  bankers  had  no 
notice  of  the  contents  of  the  boxes ;  but  it  is  not  fourxd  that  they  knew  that 
the  exchequer  bills  had  been  taken  from  the  boxes.     It  is  the  same  thing 

(a)  Infra,  659,  (r) . 

(6)  Such  is  the  ianguaee  of  Lord  Kenyon,an  equity  lawyer.  But  the  judgment  of  Grose,  J. 
is  thus  expressed: — '^The  question  is,  whether,  under  the  circumstances  of  this  case, 
the  bankers  had  not  a  lien  upon  all  the  paper  securities  in  rheir  hands  for  the  amount  of 
the  general  balance.  The  evidence  goes  to  »how  that  they  had,  arcording  to  the  general  dealing 
and  under  standing  heitceen  the  parties.  And  the  jury  having  given  credit  to  the  evidence^  I 
see  no  reason  to  find  fault  with  their  verdict ;  more  especially,  as  it  is  according  to  the  real 
justice  of  the  case." 

A  person  who  opens  a  banking-house  undertakes  no  public  office  or  employment.  His 
relations  with  his  customers  are  eitlier  the  resuH  of  express  contract,  or  arise  from  the 
circumstance  that  neither  he  nor  they  have  said  or  done  any  thing  to  exclude  the  pre- 
sumption that  they  meant  to  deal  as  other  persons,  similarly  circumstanced,  had  found 
it  convenient  to  deal. 

(c)  Sed  vide  ant6,  vol.  ii.  p.  691,  n,  (a). 
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HB  if  the  bills  had  been  brought  by  Bum  to  the  bankers  immediately  from 
the  party  of  whom  he  purchased  them.  The  very  commencement  of  the 
transaction,  as  far  as  the  bankers  are  concerned,  is  the  delivery  of  the  ex- 
chequer biUs  to  them  with  a  request  that  they  will  get  them  exchanged. 
They  were  transferable  securities  left  for  safe  custody.  [Parke,  B.  Before 
the  exchequer  bills  were  taken  out  of  the  boxes,  there  was  no  lien.  When 
they  were  taken  out  the  hen  attached ;  and  it  would  have  ceased  upon  the 
new  bills  after  they  were  locked  up.  You  would  say  that  if  I  leave 
exchequer  bills  with  my  banker,  and  state  that  I  will  call  for  them  on 
Tuesday  or  Friday,  I  may  make  my  account  that  the  lien  has  attached.] 
^Certainly,  the  doctrine  of  Davis  v.  Bowshery  though  laid  down  r*geQ 
with  reference  to  bills  of  exchange,  is  equally  applicable  to  exche-  ■- 
quer  bills.(a)  [Parke,  B.  You  would  treat  it  uke  the  case  of  short  bills 
left  with  the  banker  to  receive  the  amount  when  due.  A  factor  (6)  has 
a  lien  upon  goods  sent  to  him  ad  mercandisoTulum ;  but  here  the  goods 
are  left  for  safe  custody.  Is  there  not  a  distinction  between  securities 
to  be  received  and  securities  to  be  kept?  Suppose  the  case  of  a  bill 
of  exchange  left,  to  be  called  for  next  Wednesday.]  If  a  bill  is  left  for 
safe  custody,  and  to  receive  the  amount  at  the  end  of  six  months,  when  it 
will  become  due,  the  banker's  lien  would  attach.  There  is  a  case  which 
sets  that  point  at  rest ;  Bolland  v.  BygravBy  Ryan  &  M.  271.  That  was 
an  action  by  the  assie^nees  of  Marsh  and  Co.,  on  a  bill  drawn  by  Hale, 
payable  to  his  own  order.  The  biU,  which  was  accepted  by  the  defendant 
for  the  accommodation  of  Hale,  was  endorsed  by  him  and  by  his  endorsee, 
and  was  found  in  the  possession  of  the  bankrupts  (who  were  bankers)  at 
the  time  of  their  stoppage.  The  plaintiffs,  to  show  die  circumstances  under 
which  the  bankrupts  became  possessed  of  the  bill,  produced  a  ledger  con- 
taining an  entry  in  the  hand«writing  of  Fauntleroy,  one  of  the  bankrupls, 
since  dead,  purporting  to  be  made  on  the  9th  of  September,  1824,  the 
day  before  that  on  which  Fauntleroy  was  taken  up  on  a  charge  of  felony. 
By  that  entry  this  bill  and  several  others  were  stated  to  be  discounted 
jy  the  firm  on  behalf  of  Tavemier,  the  second  endorsee,  who  was  a 
customer  of  the  bankrupts,  and  was  in  the  habit  of  procuring  bills  to  be 
discounted  by  them,  though  he  sometimes  deposited  bills  with  &m  merely 
for  safe  custody.  The  bankrupts  had,  before  this  time,  discounted  bills 
for  Tavemier,  which  were  then  ^unpaid,  and  for  the  proceeds  of  r^g^j 
which  he  was  a  debtor  at  the  time,  some  of  the  bills  remaining  in  ^ 
their  hands,  and  others  having  been  paid  away.  They  had  also  accepted  a 
bill  for  his  accommodaticm,  which  was  then  unpaid.  Taking  out  all  these 
bills  on  the  one  side,  and  the  bills  so  taken  to  account  by  Fauntleroy  on 
the  other,  there  would  be,  upon  the  9th  of  September,  a  balance  of  about 
100/.  in  favour  of  Tavemier,  who  had  since  set  off  the  proceeds  of  the 
bills  against  the  claims  of  the  assignees  upon  him.  Gumey  applied  for  a 
nonsuit  on  the  ground,  that  it  was  uncertain  for  what  purpose  this  biU  was 
deposited ;  and  that  the  act  of  Fauntleroy  in  taking  the  bill  to  account  as 
discounted,  and  crediting  the  customer  with  the  proceeds,  could  vest  no 
property  in  the  bankrupts.  But  Abbott,  C.  J.,  said :  ^^  If  the  right  of  the 
plainti&  to  recover  depended  on  the  question,  whether  authority  was  given 
on  the  part  of  Tavemier  to  the  bankmpts  to  discount  this  bill,  I  should 
think,  as  the  case  now  stands,  that  I  ought  to  direct  the  jury  to  find,  as  a 
question  of  fact,  whether  this  bill  was  delivered  at  the  bank  to  be  di»- 
counted,  or  to  be  kept  for  safe  custody     But,  I  am  of  opinion  that  tht 

(a)  Vide  infr^  supr^  047,  (6).  (6)  Vide  supr^  649. 
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n^t  of  the  plaintifls  to  recover,  rests  on  other,  and  independent,  grounds 
It  appears,  that,  at  this  time,  the  bankrupts  had  discounted  bills  for  Taver- 
liter  to  a  large  amount,  which  were  still  unpaid ;  they  had  also  accepted 
a  bill  for  his  accommodation  to  a  lar^  amount,  not  then  due :  and  I  think 
that  a  banker  who  stands  in  this  relation  to  a  customer,  has  a  lien  upon  any 
securities  of  that  customer  which  may,  /or  any  purpose^  be  placed  in  his 
hands ;  and  he  has  a  right  to  retain  them  to  countervail  the  liabilities  he 
has  so  incurred  on  his  behalf,  till  Ihose  liabilities  have  ceased."  [Liord 
D£NMAK,  C.  J.  Some  of  the  cases  arising  out  of  Marsh's  bankruptcy  are 
not  correctly  reported.  Pabke,  B.  The  whole  of  that  case  depends  upon 
what  is  meant  by  depositing  for  *safe  custody.     It  is  probable,  that 
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the  bill  would  there  be  left  for  the  purpose  of  being  received  when 


due.  If  so,  the  lien  would  clearly  attach.  Lord  Denman,  C.  J.  Sup- 
pose the  banker  to  say,  I  receive  the  bill  for  safe  custody  only.]  There  is 
no  distinction  in  the  books  between  securities  paid  in,  for  the  purpose  of 
being  received,  and  securities  delivered  for  safe  custody.  A  bill  may  be 
sent  to  a  banker  to  obtain  acceptance.  In  that  case,  mere  is  no  money 
purpose  at  all ;  yet  the  lien  would  attach.  [Parke,  B.  In  such  a  case  I 
should  say,  there  was  a  lien,  on  the  ground,  that  it  is  part  of  the  business 
of  bankers,  as  money  factors,  to  obtam  the  acceptance  of  bills  of  exchange.] 
Here,  it  is  found,  that  it  was  part  of  the  business  of  these  bankers  to  get 
exchequer  bills  exchanged.  The  words  of  the  special  verdict  are,  "  It  is 
the  custom  of  bankers,  in  their  trade,  as  such,  to  receive  the  interest  upon 
exchange  bills  for  their  customers,  and  to  exchange  the  exchequer  bills 
when  such  interest  is  paid."  That  implies  a  custom  to  hold  for  safe  cus- 
tody. For  some  time  they  must  hold  for  safe  custody.  When  the  bill  is 
left  for  the  purpose  of  getting  it  accepted,  and  is  accepted,  the  customer 
may  take  it  away ;  but  if  ne  leaves  it  in  the  bankers'  hands  the  lien  attaches, 
l^ie  general  lien  may  be  defeated  by  a  particular  agreement ;  as  where  a 
bill  is  deposited,  to  be  called  for  on  a  particular  day.  The  customer  may 
be  pressed  for  money,  and  draw  upon  the  bankers  beyond  the  balance  in 
their  hands.  As  soon  as  he  does  so,  and  the  bankers  accept  his  draft,  the 
lien  attaches,  unless  there  has  been  some  special  agreement.  The  lien  of 
bankers  is  analagous  to  that  of  attorneys.  Attorneys  have  a  lien  upon  the 
muniments  of  their  clients,  which  come  into  their  hands  for  safe  custody, 
whether  placed  there  for  a  specific  purpose  or  not.  It  will  be  necessaiy  to 
•6561  ^^^  *  ^®^  observations  upon  the  judgment  pronounced  by  the  •Court 
J  of  Common  Pleas.  It  is  there  said,  "  The  general  Hen  of  a  banker 
arises,  like  other  general  liens,  out  of  a  contract, — ^either  express,  or  which 
is  evidenced  by  the  usage  of  the  trade, — ^to  which  both  parties,  tiie  banker 
and  the  customer,  must  oe  considered  as  having  intended  to  conform,  in  the 
absence  of  any  thing  to  show  a  contrary  intention.  This  contract,  how- 
ever, being  made  between  the  banker  and  the  customer  only,  cannot  bind 
the  rights  of  other  parties.  It  is  competent  to  the  banker  and  his  customer, 
to  agree  that  the  banker  shall  have  a  lien  on  all  property  on  which  the 
customer  can  lawfully  give  it,  which  may  come  to  the  hands  of  the  banker; 
and  this  agreement  may  be  expressed  in  words,  or  may  be  inferred  from 
the  course  of  trade :  but  it  is  not  competent  for  them  to  agree,  expressly, 
or  in  any  other  manner,  that  the  banker  shall  have  a  lien  on  the  property 
of  other  persons,  on  which  the  customer  had  no  authority  to  give  one.  In 
like  manner  as  a  carrier  may  agree  with  his  customer  that  he  shall  have  a 
general  lien  on  all  goods  of  the  customer  which  come  to  his  hands,  for  any 
aebl  due  from  the  customer :  but  they  cannot,  by  such  an  agreement,  sub- 
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ject  to  the  payment  of  a  debt  due  to  the  carrier  from  his  custoofer,  goods 
of  a  third  person  consigned  by  him  to  the  customer  as  his  agent."  It  is 
impossible  that  any  reasoning  can  be  more  fallacious,  or  unfounded  in  law, 
than  this.  It  overturns  the  whole  doctrine  of  lien.  It  is  perfectly  well 
established,  that  a  lien  may  be  gained  upon  bills  of  exchange  deposited  by 
a  customer,  though  belonging  to  a  third  person.  But  in  the  court  below  the 
decision  appears  to  have  proceeded  on  the  ground  that  a  lien,  being  grounded 
on  a  contracty  cannot  prevail  against  the  rights  of  third  persons,  not  parties  to 
such  contract.  [Ai^nERsoN,  B.  The  Court  of  Common  Pleas  appear  to  have 
meant,  the  knoum  rights  of  third  persons ;  and  that^  you  are  not  interested 
*in  disputing.]  Great  reUance  was  placed  by  Erskine,  J.,  on  the  r^gg^ 
case  of  Vanderzee  v.  WiUeSy  3  Brown,  C.  C.  21.  There  an  attorney  ^ 
having  deposited  securities  with  his  bankers  as  a  pledge  for  1000/.,  after- 
wards prepared  a  security  for  1000/.  by  bond  and  deed-poll,  he  being  then 
indebted  to  the  bankers  m  400/.  in  addition  to  1000/.  due  upon  his  oank- 
ing  account.  After  the  execution  of  the  bond  and  deed-poll,  he  further 
overdrew  his  account,  and  became  indebted  to  the  bankers  m  541/.  beyond 
the  1000/.  It  was  held  by  Lord  Thurlotw,  that  the  bankers  had  no  lien 
for  more  than  the  1000/.  That  was  not  a  deposit  of  negotiable  securities. 
[Alderson,  B.  Besides,  the  general  lien  does  not  attach  where  there  is  a 
specific  baigain.(a)  Queiroz  v.  Truemarij  3  B.  &  C.  342, 5  Dowl.  &.R.  192, 
which  was  also  referred  to,  is  to  the  like  effect.  There  forei^  merchants 
consigned  "  goods  to  this  country  for  sale,  only  writing  to  me  factor,  we 
expect  that  you  will  send  us  some  remittances  on  account  of  the  proceeds 
of  the  goods  consigned  to  you,  though  they  be  not  yet  sold,  as  is  custom- 
ary, in  order  to  encourage  us  thereby  to  send  you  more  frequent  consign- 
ments." The  agent  pledged  the  goods  for  money  advanced  to  himself:  the 
letter  was  held  not  to  amount  to  an  authority  to  pledge  the  goods.  That 
was  not  a  case  of  negotiable  securities  transferable  by  delivery.  The  court 
there  said,  in  effect,  ^^  we  are  of  opinion,  that  there  is  nothing  in  this  case 
to  show  an  intention  to  authorize  itie  agent  to  pledge  the  goods." 

The  decision  in  the  Court  of  Common  Pleas  dia  not  proceed  upon  the 
same  point  as  that  now  under  discussion.  The  result  to  be  drawn  from  the 
special  case  may  be  different  from  that  presented  by  the  special  verdict. 
The  only  point  here  is,  whether  Bum  could  have  recovered  the  possession 
of  these  exchequer  bills  •from  the  defendants  without  paying  them  r^ggo 
the  balance  of  his  account.  The  case  might  be  discussed  as  if  Bum  *- 
was  now  suing  the  defendants.  ITie  plaintiff  and  Bum  are  identified.  If 
it  should  be  oetermined  that  bankers  have  no  lein,  it  would  not  only  un- 
settle the  law,  but  would  introduce  the  greatest  uncertainty  into  the  most 
important  commercial  transactions. 

W.  H,  Watson,  (with  whom  was  Montagve  Smith,)  for  the  defendant  in 
error.  The  general  property  in  those  exchequer  bills  was  in  Brandao.  It 
is  not  disputed,  that  exchequer  bills  pass  by  delivery;  neither  will  it  be 
contended  that  Bum  might  not  have  pledged  the  bilk  in  question.  This 
relieves  the  case  from  the  necessity  of  considering  two  authorities  which 
have  been  cited,  Wookey  v.  Pole  and  Collins  y.  Martin;  in  both  which 
cases  the  property  was  pledged  for  a  valuable  consideration.  It  is  not  de- 
nied that  if  Bum  had  deposited  the  exchequer  bills  in  question  with  his 
bankers  for  a  specific  advance,  the  lien  would  have  attached.  [Patte- 
SON,  J.  Or  for  a  general  advance.]  But  it  does  not  appear  that  any  money 
was  so  advanced.  .  The  only  lien  known  to  the  common  law  was  a  partic- 

(a)  And  see  post,  658,  (a). 
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olar  lien  for  the  value  of  the  work  (a)  done  upon  an  article  belonging  to  the 
employer:  all  other  liens  arise  out  of  contracts  either  expressed,  or  implied 
from  some  custom  of  trade.  The  existence  of  such  customs  is  a  ground 
for  presuming  that  parties  in  the  particular  trade,  contracting  in  the  place 
*65Q1   ^'^^^^  ^^^^  customs  prevail,  meant  *to  adopt  them  as  part  of  their 

-'  contract.  To  entitle  a  party  to  the  benefit  of  such  an  agreement, 
the  fact  of  the  agreement  must  be  stated  on  the  plea,  and,  if  traversed,  be 
found  by  the  verdict.  Here,  there  is  no  finding  of  any  general  custom  of 
the  city  of  London,  with  regard  to  the  deposit  of  securities.  In  Rushforth 
V.  Hadfield,  6  East,  519,  2  Smith,  634,  7  East,  224,  3  Smith,  221,  it  was 
said  by  Le  Blanc,  J.,  that  '^all  these  general  liens  infringe  upon  the  sys- 
tem of  the  bankrupt  laws,  the  object  of  which  is  to  distribute  the  debtor'^ 
estate  proportionably  amongst  all  the  creditors,  and  they  ought  not  to  be 
encouraged.  But  I  do  not  mean  to  say,  that  a  usage  in  traoe  may  not  be 
so  generally  and  well  established  as  to  induce  a  jury  to  believe  that  the 
parties  acted  upon  it  in  their  particular  agreement."  6  East,  528.  So  with 
respect  to  the  lien  of  a  wharfinger,  Holderness  v.  CoUinson^  7  B.  &  C.  212, 
1  Mann.  &  Ryl.  55,(i)  and  the  lien  of  an  insurance  broker.  Hewison  v. 
Guthriey  2  New  Cases,  755,  3  Scott,  298.  Lord  Kenyon,  indeed,  says,  in 
Davis  V.  BowsheTj  that  general  liens  in  certain  trades  are  part  of  the  general 
law  of  the  land.  But,  however  general  the  usage  may  be  in  a  particular 
trade,  the  fact  of  the  contract  arising  out  of  such  general  usace  must  be 
pleaded  and  found.  This  was  conceded  by  the  other  side,  and  it  is  a  con- 
cession from  which  the  court  will  not  readily  allow  them  to  recede.  In 
Hewison  v.  Guthrie^  2  New  Cases,  755,  3  Scott,  298,  2  Hodges,  51,  the 
•6601   S^^^''^  1*^^  contended  for  by  •the  defendant  was  not  sdlowed,  be- 

-*  cause  not  properly  set  up  by  a  special  plea.  [Patteson,  J.  You 
say  that  there  is  no  such  thing  as  a  general  lien  at  common  law.]  Certainly. 
[Parke,  B.  Where  the  custom  is  set  out  upon  the  record,  the  court  can 
see  the  extent  of  the  custom, — whether  it  extends  to  all  negotiable  secu- 
rities for  whatever  purpose  deposited,  or  whether  it  is  limited  to  deposits 
made  with  the  banker  in  the  course  of  business.    Alderson,  B.   You  are 

S'ving  the  go  by  to  the  question.]  On  the  other  side  it  is  assumed,  diat 
e  exchequer  bills  were  deposited  with  the  bankers  for  safe  custody. 
[Alderson,  B.  Supp6se  the  exchequer  bills  to  have  been  delivered  to  the 
bankers  for  the  purpose  of  receiving  the  interest,  exchanging  the  bills, 
and  then  depositing  them  in  the  box.]  It  is  so  found.  [Alderson,  B. 
Not  precisely.]  It  is  so  in  effect.  [Alderson,  B.  The  difficulty  arises 
upon  the  uncertainty  of  the  finding.]  The  correspondence  set  out  in  the 
special  case  is  shut  out  of  the  special  verdict.  [Lord  Denman,  C.  J.  The 
case  had  better  be  argued  on  the  assumption  that  the  custom  is  set  out] 
Taking  the  facts  as  argued  upon  by  Mr.  Kelly^  it  is  obvious,  from  the 
special  verdict,  that  the  exchequer  bills  in  question  were  given  to  the 

(a)  The  right  to  redemand  the  thing  bailed,  and  the  right  to  recover  payment  for  the 
work  done  upon  it,  being  contemporaneous,  the  conductor  operU  faciendi^ — the  employer 
of  the  artisan — has  no  right  to  redemand  possession  from  the  locator  operi*  without  paying 
or  tendering  the  amount  due  for  the  work.  This  appears  to  be  the  real  character  of  that 
which,  for  the  sake  of  brevity,  is  called  a  lien  at  common  law;  and.  therefore,  where 
there  is  a  specific  aj^reement  fixing  the  time  of  payment  to  a  particular  period,  the  lien 
does  not  attach.     See  Norrit  v.  PTt/Ziams,  1  Cro.  k  M.  84-2. 

{b)  In  that  case  Naylor  v.  MangUs^  1  Esp.  N.  P.  C.  109  was  cited,  where  a  lien  for  a 
general  balance  being  set  up  by  a  wharfinger,  Lord  Kenyon  is  reported  to  have  said  at 
nisi  prius/^Alien  from  usage  is  matter  of  evidence »  The  iisa<7e  in  the  present  case  has 
been  so  often  proved  that  it  must  be  considered  as  a  settled  point,  that  wharfingers  had 
the  lien  contended  for."  This  appears  to  explain  what  is  to  be  understood  by  th«»  et 
protsion,  "  the  general  law  of  the  land,"  in  DavU  v.  Bowther,  supri,  651. 
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baakers  for  a  special  and  limited  purpose, — the  new  ones  to  be  delivered 
to  Burn  to  be  locked  up  in  the  box  when  that  special  purpose  should  have 
been  accomplished.  [Parke,  B.  I  think  a  banker  has  a  general  lien  at 
common  law.]  It  is  submitted  that  the  lien  extends  only  to  securities 
placed  in  the  banking  account,  or  deposited  for  the  purpose  of  lien,  and  not 
to  securities  or  goods  placed  for  safe  custody.  It  is  admitted,  that  if  the  key 
had  been  placed  in  the  hands  of  the  bankers,  it  would  have  been  a  breach  of 
trust  on  the  part  of  Burn.  Why  more  so  dian  if  he  had  placed  the  secu- 
rities in  their  hands  for  a  specific  purpose?  No  lien  is  acquired  on  the  de« 
posit  of  a  *bond  with  a  banker,  because  the  possession  of  the  bond  r«ggi 
does  not  enable  the  party  to  obtain  payment.  So,  upon  exchequer  *- 
bills  deposited  for  a  specific  purpose.  There  is  no  evidence  that  these  ex- 
chequer bills  were  not  entered  in  Burn's  pass-book.  In  Davis  v.  Bowsher  a 
mere  question  of  fact  was  raised.  There  the  bill  was  paid  in  upon  the  general 
account.  Bolland  v.  Bygrave  is  a  decision  favourable  to  the  plaintiff.  There, 
the  bankers  were  in  the  habit  of  discounting  bills  for  Tavemier,  and  they 
received  the  bill  in  question  for  that  purpose ;  a  circumstance  which  Abbott, 
C.  J.,  must  be  taken  to  have  considered  material,  from  the  circumstance  of 
his  admitting  evidence  to  prove  it.  There  the  evidence  excluded  the  bill 
bein^  placed  with  the  banker  for  safe  custody.  Here,  they  were  so  placed, 
and  it  was  a  mere  accident  that  they  were  not  received  back.  [Alderson,  B. 
It  would  be  more  plausible  to  say,  that  the  lien  was  confined  to  the  old 
bills,  on  which  the  bankers  had  something  to  do.  It  is  not  shown  that  there 
is  any  lien,  by  custom,  upon  exchequer  bifls  left  to  be  exchanged.]  It  is  cus- 
tomary for  bankers  to  receive  into  their  custody  boxes  of  plate,  but  it  is  not 
contended  that  any  lien  attaches  upon  the  plate  so  deposited.  Burn  would 
have  been  liable  to  be  transported,  if  he  had  made  the  deposit  in  the  manner 
which  the  argument  on  the  other  side  supposes  it  to  have  been  made.  It  can- 
not be  presumed,  that  the  bankers  were  ignorant  of  this  course  of  trade.  In 
Vanderzee  v.  WUliSj  it  was  immaterial  to  consider  the  general  question,  it 
being  admitted  that  no  lien  attaches  on  bonds.  The  difficulty  m  armimg 
the  case  is  really  this,  that  the  jury  attempted  to  establish  a  lien  througn  the 
negligence  of  Bum.  The  general  property  being  confessedly  in  the  plain- 
tiff, it  lay  upon  the  defendants  to  cut  down  the  rights  arising  therefrom  by 
a  clear  lien  existing  in  some  other  person.  [Patteson,  J.  The  bankers 
*had  something  more  to  do  than  merely  to  exchange  the  exchequer  r*QM 
bills,  inasmuch  as  they  were  to  receive  the  interest,  and  carry  the  *- 
amount  to  Bum's  account.  Parke,  B.  Suppose  a  bill  of  exchange  placed 
in  the  hands  of  a  banker  for  the  purpose  of  receiving  the  amount  from  the 
drawee,  and  buying  a  foreign  bill  of  exchange,  which  tne  banker  is  to  keep  till 
called  for,  will  not  the  banker  have  a  lien  upon  the  foreign  bill  so  purchased  ?] 
It  is  submitted,  that  there  would  be  no  lien  in  the  case  supposed.  [Parke,  B. 
You  would  confine  the  lien  to  bills  of  exchange  entered  short.]  We  do 
not  say  that  they  must  be  entered  short,  but  that  they*  must  have  been  paid 
in  on  the  banking  account.  Otherwise,  there  is  no  reason  why  the  plate 
lefl  with  a  banker  should  not  be  held  by  him  as  a  lien.  In  Key  v.  Flinty 
8  Taunt.  21,  1  J.  B.  Moore,  451,  the  bill  was  sent  to  the  defendant  for  the 
purpose  of  being  discounted.  This  the  defendant  refused  to  do,  but  he 
advanced  155/.,  and  promised  to  make  further  advances,  which  he  failed 
to  do.  It  was  held,  that  the  defendant  was  not  entitled  to  hold  the  bill  as 
against  the  assignees  of  the  depositor  of  the  bill,  it  not  beine  a  case  of 
mutual  credit  under  the  bankrupt  acts.  [Par^e,  B.  There  the  bill  was  sent 
for  a  specific  purpose.]    Here,  the  general  right  of  property  in  the  plaintiff 
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must  prevail,  it  not  being  found  that  the  exchequer  bills  were  deposited  in 
any  way  by  which  a  general  lien  could  be  created.(a) 

Martin  now  replied  instead  of  Kelly  (under  a  protest  on  the  part  of  the 
opposite  counsel)  for  the  defendant  in  error.  A  general  lien  is  as  well  known 
to  the  law  as  any  other  common  law  ri^t,  and  does  not  require,  and  is  not 
♦66*^1  ^^"^^^11^^  *^yj  ^^®  finding  of  the  jury  in  the  particular  case.  It  is, 
J  as  Lord  Kenyon  says,  "  part  of  the  general  law  of  the  land."  In 
so  declaring  the  law  that  learned  judge  did  not  want  authorities.  In  Spears 
y.Hartly^  3  Esp.  N.  P.  C.  81,  it  was  contended,  that  a  wharfinger  had  no 

Sneral  lien.  But  Lord  Eldon,  C.  J.,  referring  to  the  case  of  Jfaylor  v. 
'angleSy{h)  said,  "  this  point  has  been  ruled  by  Lord  Kenyon,  that  a 
wharfinger  has  a  lien  for  the  balance  of  a  general  account,  and,  considered 
as  a  point  completely  at  rest,  I  shall  therefore  hold  it  as  die  settled  law  on 
the  subject,  that  he  has  such  a  hen  as  is  claimed  in  the  present  case."  The 
cases  of  bankers,  attorneys,  and  wharfingers  are  known  cases  of  general 
liens  by  the  common  law.  In  Bolland  v.  oygrove^  Abbott,  C.  J.,  required 
no  evidence  to  be  given  of  the  general  lien  of  a  banker  upon  all  negotiable 
securities  in  his  hands.  Such  evidence  is  never  taken.  If  the  general  lien 
of  bankers  were  a  question  of  fact,  and  that  fact  was  not  sufficiently  found  by 
the  present  verdict,  the  court  would  award  a  venire  de  novo;  but  this  being 
matter  of  law,  such  a  course  is  unnecessary.  [Parke,  B.  Lord  Mansfield 
refers  to  two  cases  m  Chancery ,fc)  in  which  the  general  lien  of  a  factor (d) 
•6641  ^^  treated  as  •matter  ot  law.]  It  is  the  same  thing,  as  if  at  the 
-I  commencement  of  the  dealings  between  the  parties.  Bum  had  said, 
^' All  money  securities  coming  into  your  possession  as  bankers  shall  remain 
in  your  custody,  whenever  you  are  under  advance  for  me."  The  right  con- 
tended for,  is  a  right  to  hold  and  not  a  right  to  sell.  These  proceedings 
will  carry  costs  against  the  plaintiffs  in  error,  unless  they  succeed  in  re* 
versing  the  Judgment.  [Alderson,  B.  It  appears  tb  me  that  the  exchequer 
bills  were  delivered  to  the  bankers  to  receive  the  interest  due  upon  them.] 
A  general  lien  is  for  the  purpose  of  avoiding  the  necessity  of  a  particular 
bargain  on  each  occasion.  Suppose  a  bill  of  exchange  to  be  deposited 
with  a  banker  for  the  purpose  of  being  paid  or  renewed,  or  a  country  bank 
note  sent  up  to  be  converted  into  cash ;  would  not  the  bankers'  lien  attach 
upon  the  renewed  bill,  or  upon  the  proceeds  of  the  country  paper? 

Cur,  adv,  vitU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  of  Ex- 
chequer Chamber. 

There  are  two  questions  in  this  case  for  the  determination  of  the  court — 
one  of  form,  the  other  of  substance.  The  first,  which  is  one  of  form,  and 
was  not  the  subject  of  discussion  in  the  Court  of  Common  Pleas,  is,  whether 

(a)  In  MarztlH  v.  WiUianu^  1  B.  &  Ad.  427,  it  is  observed  by  Patteson.  J.,  **  The  relm 
tion  in  which  the  parties  stood  to  each  other,  viz.  that  of  banker  ana  customer,  was 
created  by  their  own  coktrady  and  not  by  the  formal  operation  of  law." 

(6)  Supra,  659,  {c) . 

{c)  In  courts  of  equity,  where  the  necessity  of  accurately  distinguishing  between  queis- 
tions  of  law  and  questions  of  fact  occurs  less  frequently  than  in  courts  of  common  law. 
the  propriety  of  abstaining  from  applying  such  terms  as  "  the  general  law  of  the  land'' 
to  that  which  is,  in  strictness,  merely  the  subject  of  a  contract-— the  terms  of  which  are 
evidenced  by  a  long  established  usage  which  the  parlies  to  rSe  contract  are  presumed  to 
have  had  in  view,  and,  by  not  dissenting  from,  to  have  adopted,— does  not  always  force 
itself  upon  the  attention  of  the  speaker. 

{(t)  In  Collins  v.  Martinj  1  B.  &  P.  648,  Eyre,  C.  J.,  says,  "^  In  suict  law,  and  with  respect 
10  third  persons,  bankers  do  not  at  all  resemble  factors.'' 

In  Chapman  v.  Derby,  2  Vern.  117,  even  a  factor  was  not  aUowed  by  the  lords  commis- 
Mpers  of  the  great  seal  (Mr.  Serjt.  Maynard,  Mr.  Keck  and  Mr.  Serjt.  Rawlinson)  to  set 
-eral  lien  agaiost  the  administrator  of  his  debtor. 


6  Manning  &  Granger.  6(54 

the  court  ought  to  take  notice  of  the  general  lien  which  bankers  have  on 
the  securities  of  their  customers ;  or  it  ought  to  have  been  averred,  as  a 
matter  of  fact,  in  the  special  plea,  and  found  by  the  jury,  that  the  bankers 
have  such  lien. 

That  such  a  general  lien  exists  was  not  disputed ;  but  it  was  insisted,  on 
the  part  of  the  defendant  in  error,  that  the  foundation  of  this  lien  is  usagBy 
from  which  a  contract  may  be  implied  between  the  banker  and  the  cus- 
tomer that  the  securities  belonging  to  the  latter  shall  be  ^pledged  to  r»ggc 
the  former  for  the  balance  due  to  him ;  and,  being  matter  of  implied  ^ 
contract,  it  should  have  been  pleaded. 

On  the  other  hand,  the  learned  counsel  for  the  plaintiff  contended  that 
this  hen  existed  by  die  general  custom  of  trade,  constituting  the  law-mer- 
diant,  and  need  not  be  pleaded,  for  the  court  takes  notice  of  that  which 
constitutes  the  law-merchant.  And  we  agree  in  this  view  of  the  case.  The 
law-merchant  forms  a  branch  of  the  law  of  England ;  and  those  customs 
which  have  been  universally  and  notoriously  prevalent  amongst  merchants, 
and  have  been  found  by  experience  to  be  of  public  use,  have  been  adopted 
as  a  part  of  it,  upon  a  pnnciple  of  convenience,  and  for  the  benefit  of 
trade  and  commerce ;  and,  when  so  adopted,  it  is  unnecessary  to  plead  and 
prove  them.  They  are  binding  on  all  without  proof.  Accordingly  we  find 
that  usages  affecting  bills  of  exchange  and  bills  of  lading  are  taken  notice 
of  judicially. 

In  the  case  of  a  factor,  the  right  to  a  general  lien  at  first  appears  to  have 
been  made  the  subject  of  proof  in  the  cause;  as  in  Kruzer  v.  WUcoXj  cited 
in  1  Burr.  494,  and  reported  (as  Kruger  v.  Wilcox)  in  Ambler,  252 ;  in  a 
further  stage  of  vdiich  case.  Lord  Hardwicke,  in  order  to  satisfy  himself, 
consulted  the  four  merchants,  who  had  giten  evidence,  in  open  court, 
(a  cou|-se  which  would  not  have  been  proper  if  it  had  been  a  mere  question 
of  fact;)  and  he  decreed  in  favour  of  a  general  lien. (a) 

Afterwards, vin  the  cases  of  Oreen  v.  Farmer,  4  Burr.  2218,  and  Drink- 
water  v.  Goodwiny  Cowp.  255,  Lord  Mansfield  considers  the  right  as  fully 
established ;  and  certainly,  in  modern  ^practice,  it  is  treated  as  a  matter  of 
settled  law;  and  no  proof  is  ever  required,  that  such  general  lien  exists,  as 
a  *matter  of  fact.  The  lien  of  bankers, — who  are  a  species  of  r»ggg 
fectors  in  pecuniary  transactions, — ^stands  on  the  same  footing;  and  ^ 
Lord  Kenyon,  in  Davis  v.  Bowsher,  who  had  laid  down  the  same  law  be- 
fore, in  Jourdaine  v.  LefeurBy  1  Esp.  N.  P.  C.  66,  declares  that  he  is  clearly 
of  opinion,  that,  by  the  general  law  of  the  landj{b)  a  banker  has  a  general 
lien  upon  all  the  securities  in  his  hands  belon^ns  to  any  particular  person, 
for  his  general  balance.  This  right  was  acknowleaged,  without  any  evidence 
in  support  of  it,  in  Bolland  v.  Bygrave ;  and  it  mav  be  said,  with  equal 
truth  of  bankers  as  of  &ctors,  that  by  the  ^neral  understanding  of  the  pro- 
fession, it  is  never  deemed  necessary  to  give  evidence  of  usage  in  ordfer  to 
support  the  claim ;  and  it  would  be  productive  of  great  expense  and  incon- 
Tenience  if  such  a  course  were  adopted.  We  are  therefore  of  opinion  that 
the  right  to  a  general  lien  in  the  case  of  a  banker  need  not  be  pleaded,  and 
that  we  are  judicially  bound  to  take  notice  of  it. 

(a)  In  Kruger  v.  WUcoXy  Amb.  242,  the  factor  was  held  to  have  a  lien  upon  ffoods  con- 
signed to  him  for  sale,  to  cover  the  seneral  balance  of  his  account.  There,  Lord  Hard- 
wicke says,  ^  All  the  four  merchants,  both  in  their  examinationi  in  the  caior,  and  now  in 
ooort,  agree,''  &c.     Et  vide  infra,  663,  (c) . 

[b]  Quaere,  whether  supposing  this  expression  to  have  been  used  by  this  great  equity 
lawyer  sitting  at  nisi  prius,  anything  more  was  meant  than  a  generally  prevailing  usage 
of  trade.    Vide  supra,  659,  (c),  663,  (a). 
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The  second  question  is,  whether  the  defendants  were  entitled  to  a  lien 
for  their  general  balance,  on  the  exchequer  bills,  the  subject  of  this  action. 

The  right  of  bankers  does  not  extend  to  all  securities  which  may  happen 
to  be  in  their  hands ybr  any  purpose^  but  to  such  only  as  come  to  their  pos- 
session as  bankers,  in  the  way  of  their  business :  upon  those  they  have  a 
general  lien,  "  unless  there  be,"  in  the  language  of  Lord  Kenyon,  "  evi- 
dence to  show  that  the  banker  received  any  particular  security  under  special 
circumstances  which  would  take  it  out  of  the  common  rule."  A  lease, 
therefore,  which  was  accidentally  left  with  a  banker  after  he  had  refiised  to 
advance  money  upon  it,  has  been  held  not  to  be  subject  to  any  lien ;  Lucas 
V.  Dorrien,  7  Taunt.  278,  1  J.  B.  Moore,  29.  If  it  be  a  security  for  money 
•6671  ^^^^"^  ^^^  meaning  of  the  rule,  *it  is  not  in  the  bankers'  possession 
^  in  the  way  of  his  business  ;  and  instances  may  be  put  of  a  special 
agreement  to  deal  with  the  securities  in  a  manner  inconsistent  with  the 
claim  of  lien,  which  would  bring  them  within  the  exception  stated  by  Lord 
Kenyon. 

We  have,  therefore  to  decide  whether  the  exchequer  bills,  the  subject 
of  this  action,  were  liable  to  a  general  lien,  within  the  terms  of  the  above 
rule. 

That  they  were  securities  which  passed  by  delivery  to  the  bond  fide  holder 
for  value,  according  to  the  opinion  of  the  majority  of  the  judges,  in  Woohty 
y.  Poky  4  B.  &  Aid.  1,  was  agreed;  it  was  also  conceded,  that,  if  there 
had  been  an  express  pledge  of  the  bills  by  Bum  to  the  bankers,  bona  fide^ 
and  for  value,  the  title  to  mem  would  have  passed.  But  it  was  contended 
that,  under  the  circumstances  of  this  case,  uiere  was  no  general  lien,  and 
that  no  title  did  pass. 

The  Court  of  Common  Ple&s  appear  to  have  decided  this  case  on  the 
ground  that  a  general  lien  of  the  banker  was  to  be  treated  as  arising  out  of 
an  implied  contract,  which  being  between  the  bankers  and  their  customers 
only,  could  not  affect  the  property  of  third  persons ;  and  that  it  was  not 
competent  for  the  banker  and  customer  to  agree  expressly,  or  in  any  other 
manner,  that  the  banker  should  have-a  lien  on  the  property  of  other  persons, 
on  which  the  customer  had  no  authority  to  give  one.  (a)  But  this  position, 
which  is  undoubtedly  true  with  respects  to  goods,  the  title  to  which  does 
not  depend  upon  the  possession  only,  (subject  to  such  exceptions  as  have 
been  created  by  the  factor's  act,)  is  not,  in  our  opinion,  true  with  respect  to 
•6681  ^^S^ti^t*^'^  securities,  the  title  to  which  is  transferred  by  delivery  •to  a 
J  bond  fide  holder  for  value.  These  securities  are  to  be  deemed,  with 
respect  to  such  holders,  and  to  the  extent  of  the  rights  acquired  by  them 
by  the  transfer,  as  the  property  of  the  person  transferring,  whether  the 
transfer  be  express  or  implied ;  and  the  borid  fide  holder  acquires  a  title 
which  did  not  belong  to  the  person  who  gave  it  to  him.  The  same  rule 
which  prevails  as  to  bills  or  notes  payable  to  bearer,  placed  in  the  hands 
of  a  banker  to  be  received,  would  apply  to  exchequer  bills  transferable  to 
bearer :  in  both,  if  the  banker  is  a  creditor  on  a  general  balance,  and  b<md 
fide  receives  them  as  the  property  of  the  customer,  he  is  entitled  to  a  lien. 
In  this  case,  the  plaintiffs  in  error  must  be  assumed  to  have  acted  bond  fide, 
and  it  has  been  expressly  found  that  they  made  the  payment  in  the  due 
course  of  their  business,  after  the  receipt  of  the  bills,  and  that  they  were 
not  aware  that  these  bills  did  not  belong  to  Burn.     We  therefore  think  that 

{b)  Quarc,  whether  this  objection  to  the  judgment  of  the  court  below  is  not,  that  its 
language  is  not  sufficiently  guarded — that  what  is  true  generally  may  be  supposed  to  be 
represented  as  being  true  universtttly. 
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Aese  bills  must  be  treated,  with  respect  to  the  defendant  in  error,  as  if  they 
were  Bum's  own  property ;  and  that  the  judgment  cannot  therefore  be 
sustained  on  this  ground. 

On  the  argument  before  us,  the  endeavour  was  to  support  the  judgment 
on  another  ground,  which  was  ai^ed  in  the  Court  of  Common  Pleas,  but 
on  which  that  court  thought  it  was  unnecessary  to  decide.  That  ground 
was,  that,  if  the  exchequer  bills  had  been  the  property  of  Bum,  the  plain- 
tifls  in  error  would  not  have  had  a  lien  under  the  circumstances  stated  in 
the  special  verdict.     But  we  are  of  opinion  that  they  would. 

These  bills  were  received  in  lieu  of  certain  other  exchequer  bills,  which, 
after  the  public  advertisement  for  the  payment  of  interest  on  such  instru- 
ments, were  given  by  Bum  to  the  badcers  to  be  exchanged  by  them  for 
others  at  the  Exchequer  Bill  Office,  receiving  the  interest ;  and  that  interest 
was  credited  to  Burn's  account.  The  original  bills  were  taken  by  Bum 
from  boxes  left  *in  the  custody  of  the  bankers,  of  which  he  kept  r^ggg 
the  key,  and  were  delivered  by  him  to  the  plaintiffs  in  error  to  be  ^ 
so  exchanged.  It  is  found  by  the  special  verdict  that  it  is  the  custom  of 
bankers,  in  the  course  of  their  trade  as  such,  to  receive  interest  on  exche- 
quer bills,  and  to  exchange  them.  The  delivery  of  the  original  bills,  and 
die  receipt  of  the  substituted  bills,  were  therefore  both  in  the  course  of  their 
business  as  bankers ;  (a)  and  they  would  have  a  lien  on  each  set  for  the 
general  balance  due  to  them  as  bankers,  within  the  terms  of  the  rale  above 
hid  down,  unless  there  were  some  special  circumstances  which  would  take 
this  case  out  of  its  operation.  It  appears  to  us  that  there  are  no  such  cir- 
cumstances. It  was  contended  that  the  bills  must  be  treated  as  if  they 
had  been  brought  from  Bum's  own  counting-house  when  they  were  taken 
firom  the  boxes;  and  that  they  were  delivered  for  a  specie  and  limiied 
purpose ;  and  it  may  be  conceded  that  the  first  of  these  propositions  is  trae, 
and  the  second  also  in  one  sense,  but  not  in  such  a  sense  as  would  exclude 
a  lien.  The  biUs  were  delivered  for  a  special  purpose,  but  that  purpose 
was  the  performance  of  a  duty  as  bankers ;  (b)  for  which  indeed  they  would 
have  been  entided  to  commission,  if  the  course  of  business  with  •Lon-  r^g-vQ 
don  bankers  admitted  of  such  a  mode  of  remuneration.  The  ex-  *■ 
chequer  bills  received  in  exchange  were  equally  in  the  bankers'  possession 
in  the  course  of  business,  (c)  whether  they  were  intended  to  remain  in  their 
custody  until  it  should  suit  the  convenience  of  Bum  to  call  for  them  (which 
was  the  fact  in  this  case,)  or  until  he  should  choose  to  sell  them  or  have 
them  again  exchanged,  which  is  the  more  usual  mode  in  which  exchequer 
bills  are  deposited.  If  Bum  had  placed  a  bill  of  exchange,  payable  to 
bearer,  or  endorsed  in  blank,  in  the  hands  of  the  bankers  to  be  received, 
or  had  given  them  a  bill  with  directions  not  to  receive  it  in  cash,  but  pro- 
cure it  to  be  renewed,  and  hold  the  renewed  bill  until  called  for,  and  he 
had  overdrawn  his  account  whilst  either  the  original  or  renewed  bill  was  in 

(o)  Plate  left  at  a  banker's  for  safe  custody,  is  received  by  him  as  banker,  but  not  in 
the  couru  of  hi$  butinen  as  banker.  The  allegation  in  the  third  plea  i»,  rhnt  the  defendants 
below  rer'eived  the  exchequer  bills  tu  banker*^  not  in  the  eourte  of  their  bunnettn  ae  bankert. 
When  the  terms  of  a  proposition  are  varied,  unless  the  terms  are  ab!*olutely  and  unmis* 
takeably  convertible,  there  may  be  some  difficulty  in  ascertaining  whether  the  proposi- 
tion which  has  been  really  under  consideration,  is  or  is  not  substantially  the  same  with 
that  which  was  originally  propounded. 

{b)  The  finding  is,  *^that  it  is  the  euttom  of  bankers  to  receive  the  interest  upon  exche- 
quer bills  for  their  customers,  and  fo  exchange  the  exchequer  bills  when  such  interest  is 
paid!"  If  it  were  the  duty  of  bankers  to  receive  the  interest  and  exchange  the  bills,  it  it 
difficult  to  understand  that  they  would  not  be  entitled,  directly  or  indirectly,  to  some  ff^ 
wmmeration  for  the  performance  of  that  service. 

M  Vide  infra,  note  (a). 
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tl  eir  hands,  no  doubt  could  be  entertained  that  the  bankers  would  hare  had 
a  lien  ;  and  this  case  is,  in  substance,  the  same :  in  bodi,  the  securities  are 
in  the  bankers'  hands  in  the  usual  course  of  their  business.(a)  If,  indeed, 
there  had  been  an  agreement,  express  or  implied,  inconsistent  urith  a  right 
of  lien^ — as,  to  return  them  absolutely  at  all  events  to  the  depositor,  at  a 
certam  time,  the  case  would  have  been  different 

We  are,  therefore,  of  opmion  that  the  judgment  of  the  Court  of  Com- 
mon Pleas  must  be  reversed,  and  the  verdict  entered  for  the  plaintiff  below 
on  the  first  issue,  and  for  the  defendants  below  on  the  second  and  third(i) 
issues.  Judgment  accordingly.(c) 

(a)  It  is  not  found,  in  terms,  that  these  exchequer  bills  were  in  the  bankers'  hands  m 
the  uiual  count  of  their  butine$$;  nor  would  such  a  finding  have  been  warranted  by  the 
issue  taken  on  the  third  plea. 

(6)  No  opinion  was  expressed  by  the  court  of  error  as  to  the  ntfficiency  of  the  third  plea. 
That,  however,  would  have  been  merely  a  question  of  costs. 

(c)  The  law-merchant  is  the  general  law  by  which  all  ^civilized  states  rega- 
*671]  late  their  commercial  dealings.  This  law  is  controlled  and  overridden  in  par- 
ticular countries  by  municipal  laws  and  local  usages;  and  the  law-merchant, so 
modified,  is  sometimes  called  the  law-merchant  of  the  particular  country.  But  the  mat- 
ters, in  addition  to  or  in  derogation  from  the  seneral  law-merchant,  which  obtain  in  a 
particular  state  or  province,  obviously  derive  ineir  force,  not  from  the  general  law-me»- 
chant,  but  from  the  particular  municipal  law  or  usage  by  which  the  general  law  is  con- 
trolled. Thus,  by  the  law-merchant,  the  drawee  of  a  bill  of  exchange,  by  intimating  to 
the  holder  of  that  bill  his  intention  to  pay  it  when  due,  becomes,  and  subjects  himself  to 
the  liabilities  of,  an  acceptor  of  that  bill.  By  the  statute  1  &  2  6.4,  o.  78,  s.  2,  there  can 
be  no  acceptance  of  an  inland  bill  of  exchange  except  by  writing  on  the  bill  itself. 
Though  it  may  now  be  said,  in  a  loose  sense,  that  by  the  English  law-merchant,  the  accept- 
ance of  an  inland  bill  of  exchange  is  void  unless  made  upon  the  face  of  the  bill,  no  one 
will  contend  that  the  exemption  from  liability  of  a  drawee,  in  respect  of  a  verbal  accept- 
ance,  is  part  of  the  iatO'tnerchani,  in  the  ordinary  sense^-of  deriving  its  validity  from  that 
law.  If  this  exemption  had  been  derived,  not  from  an  act  of  parliament  but  from  an 
express  or  tacit  agreement  amongst  the  merchants  and  bill-brokers  of  London,  to  treat 
nothing  as  an  acceptance  which  aid  not  appear  upon  the  face  of  the  bill,  although  such 
agreement,  when  long  recognised  and  acted  upon,  miglit  create  so  inveterate  a  custom  as 
to  be  not  unnaturally  spoken  of  as  forming  part  of  the ICnglish  law-merchant,  the  exemp- 
tion would  not  be  ascribed,  generally,  to  the  law-merchant,  without  referring  it  to  its  real 
oriffin. 

The  business  of  bankers,  as  carried  on  in  England  during  the  Inst  150  years,  is  derived, 
partly  from  the  previous  occupation  of  the  goldsmith,  and  partly  from  that  of  the  money- 
scriviner.  The  business,  and  the  rights  and  liabilities  arising  out  of  it,  are  purely 
English ;  for  though  when  speaking  of  a  French  or  German  banouierj  we  sometimes  use 
the  term  banker,  and  though  when  speaking  in  the  French  or  German  language,  of  an 
English  banker,  we  use  the  terra  banquier,  the  engagements  and  employments  of  the 
two  classes  are  essentially  different,  and  are  no  more  ro  be  confounded  than  the  qualities 
of  an  English  knight  and  those  of  a  Roman  equei  or  mt^s.  The  engagements  of  an 
English  banker  with  his  customers,  and  of  those  customers  with  him,  form  no  part  of  the 
general  law-merchant,  and  the  introduction  of  such  engagements  into  the  English  law- 
merchant  must,  in  the  absence  of  any  specific  municipal  law,  bo  referred  to  local  usage. 
Although  these  engagements  may  be  said, /o/o  seneu,  to  form,  in  England,  part  of  the  law- 
merchant,  they  derive  no  force  or  efficacy  from  the  general  law-merchant,  in  derogattov 
oC,  or  by  way  of  luperinduction  upon,  which  law,  they  have  been  introduced. 
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The  judges  who  usually  sat  in  banco  during  this  term  were, 

TiNDAL,  C.  J.  ErSKINE,  J. 

COLTMAN,  J.  MaULE,  J. 


DODD  and  DAVIES  v.  ACKLOM. 


a.  and  B.  demised  a  house,  by  lease  in  writingi  to  C,  ar  a  rent  payable  quarterly.  Thu 
key  vras  delivered  to  C.'s  wife.  C.  entered  into  possession  ;  but  before  the  first  qoar* 
tor's  rent  became  due  (there  having  been  some  dispute  as  to  arrears  of  rent  and  taxes,) 
C't.  wife  delivered  the  key  back  to  A.,  who  accepted  it.  B.,  after  signing  the  lease, 
bad  never  interfered. 

HbU,  tbat  the  delivering  back  of  the  key  by  the  tenant,  ammo  $ur$wn  reddendi,  And  the  ao 
ceptance  thereof  by  the  landlords,  amounted  to  a  surrender  of  the  term  by  act  and  opera 
tion  of  law,  within  the  statute  of  frauds. 

Hddf  also,  that  the  jury  were,  upon  the  facts,  warranted  in  finding  that  C.'s  wife  acted  as 
bis  agent  in  surrendering  the  term,  and  that  A.  acted  as  agent  tor  B.  in  accepting  suob 
surrender,  and  that  B.  was  bound  by  such  surrender  and  acceptance. 

Assumpsit  for  use  and  occupation.     Plea,  non  assumpsit. 

At  the  trial  before  Ers^ine,  J.,  at  the  sittings  for  *  Westminster  rmajo 
in  last  Trinity  term,  the  following  facts  were  proved  in  evidence.        ^ 

On  the  7th  of  October,  1842,  the  plaintiffs,  by  lease  in  writing  signed 
by  both  of  them,  demised  a  house  to  the  defendant,  at  a  yearly  rent,  paya- 
ble quarterly.  The  defendant's  wife  received  the  key  from  the  wife  of  the 
plaintiff  Dodd,  and  the  defendant  entered  into  possession,  and  afler  com- 
municating wiUi  Dodd  upon  the  subject,  began  to  whitewash  and  paper  part 
of  the  premises.  The  defendant  aflerwards  discovered  that  a  considerable 
amount  of  rent  was  in  arrear  to  the  superior  landlord ;  that  the  land-tax  and 
water-rate  were  also  in  arrear ;  and  he  thereupon  remonstrated  with  Dodd. 
About  Christmas  the  key  of  the  front  door  was  delivered  up  by  the  defend- 
ant's wife  to  Dodd,  and  accepted  by  hjm.  It  was  contended  on  the  part 
of  the  plaintifis  that  this  was  not  sufficient  to  constitute  a  surrender  by  act 
and  operation  of  law,  under  the  29  Car.  2,  c.  3,  s.  3,*especially  as  it  was 
not  shown  that  the  defendant's  >^ife  had  authority  to  give  up  the  key ;  and 
tha^  at  any  rate,  a  surrender  to  one  plaintiff,  would  not  enure  as  a  sur- 
render to  both. 

The  learned  judge  told  the  jury  that  the  plaintiffs  were  entitled  to  a 
verdict,  unless  the  jury  thou^t  tliat  the  plaintifis  had,  by  some  act,  pre- 
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vented  the  aefendant  from  having  a  beneficial  occupation  of  the  premises ; 
or  unless  the  tenancy  had  been  put  to  an  end  to  by  all  parties  before  any 
rent  became  due ;  and,  further,  that  if  the  jury  thought  that  the  defendant's 
wife  had  authority  from  her  husband  to  deliver  up  the  possession  by  giving 
up  the  key,  and  had  done  so,  and  that  the  plaintiff  Dodd  had  accepted  it, 
also  having  authority  from  the  other  plaintiff  so  to  do,  that  would  amount 
to  a  surrender  of  the  tenancy  by  act  and  operation  of  law,  and  the  defendant 
would  be  entitled  to  a  verdict. 

The  jury  having  returned  a  verdict  for  the  defendant, 
*6741  ^'Bylesj  Serjt.,  in  last  Trinity  term,  obtained  a  rule  nisi  for  a  new 
^  trial  upon  the  ground  of  misdirection,  and  also  that  the  verdict 
was  against  evidence.  Upon  tlie  former  pomt  he  renewed  the  objections 
taken  at  the  trial,  and  cited  Thomas  v.  Cook,  2  B.  &  A.  119,  2  Stark.  N. 
P.  C.  408 ;  Molktt  v.  Brayne,  2  Campb.  103 ;  S.  C.  2  Mann.  &  Ryl.  439,  n.; 
and  Grimmann  v.  Legge,  8  B.  &  C.  334,  2  M.  &  R.  438. 

Talfourdy  Serjt.,  (with  whom  was  Thomas,)  now  showed  cause.  The 
questions  were  properly  left  to  the  jury.  Under  tlie  circumstances  the  de- 
fendant would  even  have  been  justified  in  giving  up  possession  of  the  house 
without  the  consent  of  the  landlords ;  as  in  every  letting  of  a  house  there 
is  an  implied  contract  that  it  is  fit  for  habitation ;  Smith  v.  Marrable,  11  M. 
&  W.  5.(a)  But  here,  the  landlords  did  assent  to  the  determination  of  the 
tenancy,  by  accepting  the  key.  That  has  always  been  held  to  be  a  surrender 
by  act  and  operation  of  law ;  Whitehead  v.  Cliffbrd,  5  Taunt.  618 ;  Grimmann 
V.  Legge,  8  B.  &  C.  324,  2  M.  &  R.  438.  In  the  former  of  these  cases, 
Molktt  V.  Brayne,  2  Campb.  103,  was  referred  to,  but  was  distinguished  by 
GiBBS,  C.  J. ;  as  in  that  case  there  had  been  a  parol  notice  to  quit,  which 
was  acted  upon,  not  by  both  parties,  but  by  the  tenant  only.  Here,  the 
defendant's  wife  having  acted  as  agent  for  her  husband  in  receiving  the 
key ;  it  was  a  &ir  inference  that  she  acted  in  the  same  character  in  giving 
ii  up.  It  was  also  a  fair  presumption  that  the  plamtiff  Dodd  acted  by  the 
authority  of  the  other  plaintiff,  who  was  not  shown  to  have  interfered  in  the 
transaction  after  he  executed  the  lease.  [Maule,  J.  In  Co.  Litt.  183  a, 
it  is  said — ^'  If  a  man  maketh  a  lease  for  life,  and  granteth  the  reversion 
•6751  **°  ^^  "*  ^^^'  ^^  lessee  granteth  the  estate  to  one  of  them,  they 
^  are  not  joint  tenants  of  the  reversion ;  for  there  is  an  execution  of 
the  estate  for  the  one  moiety,  and  an  estate  for  life,  the  reversion  to  the 
other,  of  the  other  moiety."  To  which  the  following  note  is  added  by  Mr. 
Hargrave. — "But  it  is  otherwise  on  a  surrender ;  for  that  enures  to  both 
joint  tenants  of  the  reversion. "](6) 

Byksy  Serjt.,  in  support  of  the  rule.  There  having;  been  a  regular  lease 
from  both  the  plaintiffs  to  the  defendant,  under  which  he  entered,  it  lies 
upon  him  to  show  a  legal  determination  of  the  tenancy.  Suppose  the  plain- 
tiff Dodd  had  been  the  sole  lessor,  and  the  key  had  been  delivered  to  him 
by  the  defendant,  instead  of  his  wife,  there  would  still  have  been  no  sur- 
render by  act  and  operation  of  law  within  the  statute  of  frauds.  But  the 
delivery  of  the  key  was  by  the  wife  who  was  not  shown  to  be  authorized. 
She  was  not  a  general  agent  for  her  husband  ;  and  there  was  no  ratification 
by  him  of  her  act.  And  even  assuming  that  she  had  authority,  and  tha* 
the  delivery  of  the  key  by  her  to  Dodd  amounted  to  a  surrender  to  him, 
still,  as  regarded  Da  vies,  there  was  no  surrender. 

(a)    But  see  Sutton  v.  Ttmplt,  12  M.  &  W.  52 ;  Hart  ▼.  Windtor,  12  M.  &  W.  68. 
(6)   A  posuion  not  supported  by  either  of  the  authorities  to  which  Mr.  Hargrare 
refers. 
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The  mere  delivery  of  the  key  was  not  a  surrender.  It  was  u^'/t  shown 
that  the  landlords  took  possession  of  the  premises,  or  that  the  tenant  quitted. 
[TiNDAL,  C.  J.  What  could  have  been  the  intention  of  the  parties?  Maule,  J. 
Might  not  the  jury  infer  from  the  facts  proved,  that  the  landlords  went  in  ?] 
MoUett  v.  Brayne  and  Doe  d.  Huddleston  v.  Joknstony  M'Clel.  &  Y.  141, 
are  authorities  for  the  plaintiSs  upon  this  point.  [Maul£,  J.  In  the  former 
of  those  cases  it  would  appear  that  the  landlord  merely  meant  to  say  to  his 
tenant — "  You  may  leave  the  *premises  if  you  like ;  but  I  shall  have  rmc'^c 
ray  rent."  Lord  Ellenborovgh,  C.  J.,  treats  it  as  a  licence.]  In  ^ 
WhUehead  v.  Cl^ord^  Gibbs,  C.  J.,  lays  great  stress  upon  the  change  of 
possession,  and  upon  the  fact  that  the  lanmord  had  taken  possession  of  the 
house,  and  made  a  profit  of  the  premises.  In  Grimmann  v.  Legge  the 
tenant,  before  delivering  up  the  key,  went  out  and  removed  his  furniture. 
So,  in  Thomas  v.  Cook  the  tenant  had  put  an  under«tenant  into  possession, 
whom  the  landlord  had  accepted,  and  distrained  upon.  In  these  cases 
there  were  acts  by  both  parties  amounting,  no  doubt,  to  a  surrender  by 
operation  of  law.  Here,  nothing  is  shown  but  the  mere  giving  up  of  the 
key.  Suppose  the  premises  had  been  a  farm,  the  delivery  by  the  tenant  of 
the  key  to  the  main  gate  of  the  premises  would  not  have  been  sufficient  evi- 
dence of  a  surrender  of  the  term  by  operation  of  law ;  nor  would  the  de- 
livery of  a  key  of  an  inner  door  of  the  house,  or  of  one  room  in  it.  [Maule,  J. 
The  plainti£^  must  show  either  that  the  defendant  actually  occupied  the 
premises,  or  that  he  might  have  occupied  them ;  otherwise  this  action,  for 
use  and  occupation,  wiU  not  lie.  Now,  is  not  the  fact  that  the  landlords 
had  the  key,  evidence  to  exclude  the  occupation  by  the  defendant  ?]  It 
might  have  been  so,  if  there  had  not  been  a  subsisting  term.  * 

But  assuming  that  the  giving  up  of  the  key  would  have  been  a  sufficient 
surrender  by  operation  of  a  law,  if  made  by  ihe  defendant,  the  wife  was  not 
a  sufficient  agent  to  determine  her  husband's  estate.  Or,  if  it  be  said  that 
the  plaintifl  Dodd  cannot  object  to  her  agency,  as  he  accepted  the  key 
from  her,  stiU  his  acceptance  will  not  bind  the  other  plaintitT,  Davies,  or 
the  defendant^^.  If  the  latter  brought  ejectment  it  would  be  no  answer  that 
his  wife  had  given  up  the  key  to  Dodd.  There  was  no  recognition  of  her 
agency  by  the  defendant;  nor  would  it  have  been  sufficient  if  there  had 
heen ;  as  in  *the  case  of  a  notice  to  quit  given  by  an  unauthorized  r^g-^'y 
agent,  and  afterwards  recognised  by  the  landlord  after  the  notice  ^ 
had  begun  to  run.  Doe  d.  Lyster  v,  Goldtoin,  2  Q.  B.  143.(a) 

At  an^  rate  there  was  no  surrender  to  the  plaintiff  Davies ;  he  was  joint 
lessor  with  Dodd  ;  and  it  is  immaterial  whether  they  were  joint  tenants  or 
tenants  in  common.  The  first  quarter's  rent  would  become  due  on  the 
7th  of  January,  and  the  acceptance  of  the  key  by  Dodd,  before  that  time, 
would  not  deprive  Davies  of  the  accruing  rent.  In  Tooker^s  case^  2  Rep. 
68  a,(6)  it  is  said  by  Popham,  J.,  that  "  every  act  done  by  one  joint-tenant, 
in  benefit  of  himself  and  his  companion,  is  good ;  as  payment  of  rent,  &c. 
to  the  lord  by  one  doth  dischai^e  the  other ;  but  one  joint-tenant  cannot 
prejudice  his  companion  as  to  any  matter  of  inheritance  or  freehold."  And 
m  the  report  of  the  same  case  in  Cro.  Eliz.  it  is  said  to  have  been  resolved 
that  "every  act  by  the  one  joint-tenant  for  the  benefit  of  his  companion 
ihall  bind,  but  those  acts  which  prejudice  his  companion  in  estate  shall  not 
bind  ;  as  the  default  of  the  one,  the  surrender  of  the  one,  &c."  And  if  one 
joint-tenant  cannot  make  a  surrender,  neither  can  he  accept  one.   The  rule 

{a)  See  also  Right  d,  Fisher  v.  Cuihell,  5  East,  491.  3  J.  P.  Smith,  83,  5  Esp.  N.  P.  C.  140. 
(6)  S.  C.  nom.  Rud  v.  Tucker,  Cro.  Eliz.  802. 
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in  that  case  is  recognised  by  Lord  Ellenborouoh,  C.  J.,  in  Right  d.  Fisher 
V.  Cuihell,  5  East,  494,  S.  C.  2  J,  P.  Smith,  83  ;  and  his  lordship  adds— 
"The  only  question,  tiierefore,  for  consideration  is,  whether  the  giving 
notice  to  determine  the  lease,  whereby  the  joint-tenants  are  to  acquire 
possession  of  the  estate,  be  such  an  act  as  must  necessarily  be  a  benefit  to 
tlie  third  joint-tenant,  or  whether  it  may  prejudice  him."  This  doctrine 
•6781  ^^l^"s  *^^  ^^*®  ^f  ^^'  Hargrave  to  Co.  Litt.  •183  a.  The  plaintiff 
J  Davies  might  possibly  take  advantage  of  the  surrender,  in  which  case 
it  would  enure  to  his  benefit ;  but  the  question  here  is  whether  he  is  bound  by 
it,  where  it  is  necessarily  to  his  prejudice,  as  causing  a  loss  of  rent.  [Maule,  J. 
How  could  Davies  make  the  surrender  enure  to  his  advantage  ?]  Suppose 
the  present  plaintiffs  brought  ejectment  against  another  tenant  of  the  pre- 
mises ;  and  he  set  up  the  lease  to  the  present  defendant,  as  a  jus  tertU,  the 
plaintiffs  might  show  a  surrender  by  tlie  present  defendant  to  one  of  them, 
of  which  they  might  both  take  the  benefit.  [Maule,  J.  In  a  note  to  Doe 
d.  Elliott  V.  Hulmey  2  Mann.  &  Ryl.  433, 434,  n,(a).,  it  is  pointed  out  that 
in  Right  d.  Fisher  v.  Cuthell  the  lessors  of  the  plaintiff  were  trustees,  and  the 
lease  under  which  the  defendant  held,  expressly  required  a  notice  "  under 
his  or  their  respective  hands."  And  this  distinction  was  afterwards  remarked 
upon  by  Lord  Tenderden,  C.  J.,  in  giving  the  judgment  of  the  court  in 
Doe  d.  Asliny.  Summerset^  1  B.  &  Ad.  135 ;  in  which  case  it  was  held  that 
a  notice  to  quit  signed  by  one  of  several  joint-tenants,  on  behalf  of  the  others, 
is  sufficient  to  determine  a  tenancy  from  year  to  year,  as  to  all.  After  all 
is  it  not  rather  a  question  of  law  than  of  fact  whether  the  surrender  was  for 
the  benefit  of  the  other  joint-tenant  ?  It  would  surely  be  very  unsatisfactory 
that  it  should  be  left  as  a  question  for  the  jury  to  decide  upon.  Coltman,  J. 
In  Right  d.  Fisher  v.  Cuthell  Lord  Ellenborough,  C.  J.,  must  be  taken 
to  allude  to  cases  where  the  one  joint-tenant  had  no  authority  from  the 
other.]  One  question  left  to  the  jury  in  this  case  was,  whether  Dodd  had 
authority ;  but  the  question  whether  one  joint-tenant  has  authority  to  bind  an- 
other is  surely  a  question  of  law.  [Tindal,  C.  J.  Dodd  is  the  party  who  trans- 
•6791  ^^^  ^^  whole  business,  and  Davies  never  interferes.  Surely  •these 
■'  are  facts  for  the  jury.]  A  mere  authority  to  receive  rent  or  deal  gen- 
erally with  the  premises  would  not  be  an  authority  to  receive  a  surrender. 

Tindal,  C.  J.  Two  questions  arise  in  this  case.  First,  whether,  under 
the  circumstances,  there  was  a  surrender  of  the  premises  by  the  tenant  by 
act  and  operation  of  law,  within  the  meaning  of  the  statute  of  frauds ;  and 
secondly,  whether,  supposing  there  was  such  a  surrender,  Davies,  one  of 
the  joint  lessors,  was  affected  by  that  surrender.  And  I  am  of  opinion, 
upon  the  evidence,  that  there  was  a  sufficient  surrender,  and  that  Davies 
was  bound  by  the  acts  of  Dodd,  his  co-lessor.  There  was  undoubtedly  no 
formal  surrender  by  deed  or  note  in  writing ;  but  it  is  clear  there  may  be  a 
surrender  by  act  and  operation  of  law,  where  there  is  a  change  of  possession. 
By  the  old  law,  before  the  statute  of  frauds,  if  a  lessee  took  a  new  lease 
from  the  lessor  it  would  operate  as  a  surrender  of  the  former  term,  ahhoudi 
the  second  lease  were  for  a  shorter  period  than  the  first,  or  were  by  par5 ; 
and  the  reason  is,  that  the  lessee,  by  taking  the  second  lease,  affirms  tha' 
the  lessor  is  able  to  make  such  lease.(a)  So,  where  there  has  been  a  change 
of  possession,  with  the  assent  of  both  parties,  it  amounts  to  a  surrender  of 
the  term  by  act  and  operation  of  law.  * 

(a)  Plowd.  106,  107  a.  But  there,  both  Portman,  J.,  and  Bromley,  C.  J.,  state  that  i:  u 
a  surrender  by  the  eoune  nf  the  common  iaw^  (viz.  by  the  act  or  the  parties  acting  according 
to  the  common  law,)  not  a  surrender  by  operation  of  law. 
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The  present  case  is  not  like  Doe  d.  Huddlesofi  v.  Johnston^  where  the 
second  tenant  was  never  substituted,  nor  Molktt  v.  Brayne,  ^^'he^e  the  land- 
lord told  the  tenant  that  he  mi^ht  ^,  but  that  he  would  hold  him  to  the 
payment  of  rent.  Here,  there  is  evidence  that  after  a  lease  in  writing  had 
been  executed,  the  tenant  finding  that  the  ground-rent  and  land-tax  were 
*due,  and  that  there  was  a  dispute  as  to  the  payment  of  the  water-  r*z«o^ 
rate,  felt  a  disinclination  to  continue  in  possession.  I  am  not  pre-  *- 
pared  to  say  that  if  the  landlords  had  known  this  state  of  facts,  and  had 
concealed  them  from  the  tenant,  there  might  not  have  been  an  action  for 
deceit  by  the  tenant  against  the  landlords.  It  is  true  that  the  defendant 
enters  into  possession,  and  that  he  proceeds  to  paper  and  whitewash  some 
part  of  the  premises ;  but  some  time  about  Christmas  his  wife  delivers  the 
key  of  the  house  to  the  plaintiff  Dodd.  Now  the  first  question  is,  was  that 
a  change  of  possession  ?  The  iurv  have  found  there  was  such  a  change, 
by  consent  of  both  parties ;  and  that  amounts  therefore  to  a  surrender  by 
act  and  operation  of  law.  The  key  was  shown  to  have  been  delivered  to 
the  plaintiff  Dodd  ;  and  when  a  given  state  of  things  has  been  shown  to 
exist,  the  law  will  assume  that  it  continues  unless  a  change  be  shown.  The 
nataral  presumptibn,  therefore,  is  that  the  key  remained  in  Dodd's  pos- 
session. 

One  objection  that  has  been  taken  is,  that  the  defendant's  wife  could  not 
bind  her  husband  by  the  delivery  of  the  key.  But  we  must  look  at  all  the 
circumstances  of  the  case.  The  key  was  nrst  delivered  by  the  wife  of  the 
plaintiff  Dodd  to  the  wife  of  the  defendant;  and  from  her  Dodd  afterwards 
received  the  key  back.  I  think  therefore  there  is  no  objection  on  the  groimd 
of  the  want  of  authority*  in  the  defendant's  wife. 

Then  the  last  question  is,  whether  the  plaintiff  Davies  is  afiected  by  the 
acts  of  Dodd.  And  here  we  must  look  to  the  circumstances  ae^ain.  Davies 
signs  the  lease,  it  is  true,  but  he  is  then  lost  sight  of.  Dodd  always  acts  in 
tiie  business.  The  application  by  the  defendant  as  to  the  repairs,  is  made 
to  Dodd.  And  there  are  many  other  circumstances  in  which  Dodd  was 
concerned  and  not  Davies.  I  think  it  was  properly  left  to  the  jury  to  say 
-whether  Dodd  was  not  to  conduct  the  whole  business.  •Upon  the  r#goj 
whole  therefore  it  appears  to  me  that  the  case  was  properly  submitted  ^ 
to  the  jury. 

With  respect  to  the  evidence,  there  is  no  aiSdavit  to  negative  the  receipt 
of  the  key  by  Dodd ;  and  I  see  no  reason  to  disturb  the  verdict  upon  this 
ground. 

I  think  the  rule  must  be  discharged. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  Upon  the  question  of  surrender 
by  operation  of  law,  there  is  primdjucie  a  good  deal  of  difficulty  as  to  the 
precise  meaning  of  die  term  as  used  in  the  statute  of  fi^uds.  Probably  the 
expression  referred  to  such  surrenders  as  were  then  known,  and  which  are 
mentioned  in  Plowden.(a)  Subsequent  cases  have  gone  much  further  than 
the  old  doctrine.  In  Thomas  v.  Cooky{b)  it  appeared  that  the  plaintiff  had 
originally  let  the  premises  to  the  defendant  as  tenant  firom  year  to  year. 
After  the  defendant  had  resided  there  for  some  time,  he  underlet  them  to 
one  P.  commencing  at  Christmas,  1806.  At  Lady  Day,  1807,  the  de- 
fendant distrained  upon  P.  for  rent  in  arrear.  Rent  being  then  due  fi'om 
the  defendant  to  the  plaintiff,  the  latter  gave  notice  to  P.  not  to  pay  the  rent 

(a)  In  F^mtrtton  v.  Sttnrardj  p.  196.  And  see  Bac.  Abr.  tit.  Ltaie$  and  Ttmu  fir 
Tmn  {8.)  3. 

(6)Supri,674,6'«8,  679 
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to  the  defendant,  but  to  pay  it  to  him ;  and  upon  the  defendant's  refiising 
to  take  P.'s  bill  for  the  amount  then  due,  the  plaintiff  agreed  to  take  it  him- 
self in  payment  of  the  rent  due  from  the  defendant  to  him,  saying  that  he 
;vould  not  have  any  thing  more  to  do  with  the  defendant;  and  in  the 
following  October,  the  plaintiff  himself  distrained  upon  the  goods  of  P.  for 
rent  in  arrear.  It  was  held  that  these  circumstances  constituted  a  valid 
surrender  of  the  defendant's  interest  by  act  and  operation  of  law,  within  the 
statute  of  frauds.  So,  in  Grimmann  v.  Legge{a)  it  was  also  decided  that 
•6821  ^^^^^  ^^^^  ^^  ^^  agreement  between  •die  landlord  and  tenant  that 
^  the  latter  shall  deliver  up  possession,  and  possession  is  delivered  up 
accordingly,  that  is  a  surrender  by  operation  of  law.  In  the  present  case  I 
think  there  was  sufficient  evidence  of  such  a  surrender.  Mollett  v.  Brayne^ 
and  Doe  d,  Huddkston  v.  Johnston^  are  quite  distinct  from  Grimniann  v. 
Legge.  In  Molktt  v.  Brayne  it  was  not  shown  that  the  landlord  took  po8> 
session.  In  Doe  rf.  HuddUston  v.  Johnston  the  agreement  to  put  an  end 
to  the  tenancy,  was  never  carried  out.  In  the  present  case  the  juiy  have 
found  that  the  key  was  delivered  up  with  the  intent  that  the  landlord  should 
resume  possession ;  and  that  amounts  to  a  surrender  by  operation  of  law. 

Then  comes  the  further  question  whether  Davies  was*  bound  by  the  act 
of  Dodd.  Upon  this  point  I  have  found  a  little  difficulty  in  making  up  my  • 
mind ;  but  it  appears  to  me  upon  the  whole — the  management  of  3ie  busi- 
ness being  left  entirely  to  Dodd — that  there  was  evidence  to  warrant  the 
jury  in  inferring  that  Dodd  had  authority  to  act  for  his  co-lessor  Davies. 
That  puts  the  case  out  of  the  rule  in  Reid  v.  Tucker ;  which  is  applicable 
only  w^here  one  joint  tenant  acts  for  the  other  without  authority,  or  where 
the  only  authority  is  that  which  is  to  be  implied  from  the  relation  in  which 
they  stand  to  each  other  as  such  joint  tenants. 

As  to  the  weight  of  evidence,  I  am  of  opinion  that  the  verdict  was 
correct. 

Maule,  J.  I  also  think  this  rule  must  be  discharged.  As  to  the  evidence, 
I  think  it  was  sufficient  to  support  the  verdict.  As  to  the  alleged  misdirection, 
I  think  there  was  none.  This  was  an  action  of  assumpsit  for  use  and  occu- 
pation, in  which  the  plaintiffs  say  that  the  defendant  is  indebted  to  them  for 
the  occupation  of  certain  premises.  The  defendant  denies  his  liability. 
♦68^1  '^^^  question  is,  whether,  on  a  certain  day — namely  on  the  •day  on 
-"  which  by  the  ori^nal  lease  the  rent  woufd  fall  due — the  defendant 
was  occupying  the  premises  with  the  consent  of  the  plaintiffs  so  as  to  ^ve 
rise  to  an  implied  promise  on  his  part.     Now  if  one  of  the  plaintiffs  had 

Eut  the  defendant  out  of  possession,  it  might  be  a  question  whether,  it 
eing  a  joint  contract,  they  could  both  sue  upon  it.  But  supposing  there 
was  an  authority  on  the  part  of  Dodd  to  act  for  Davies  in  accepting  the 
key,  then  there  is  no  doubt  that  there,  was  a  surrender  of  the  premises  bv 
operation  of  law.  It  seems  clear,  from  all  the  circumstances,  that  Dodd, 
being  the  managing  owner,  was  satisfied  with  the  authority  of  Mrs.  Acklom 
to  give  up  the  key ;  and  that  is  quite  sufficient  against  his  joint-tenant. 

Erskime,  J.  Having  the  sanction  of  the  rest  of  the  court  for  the  way  in 
which  I  left  the  case  to  the  jury,  I  shall  say  nothing  as  to  the  law.  And 
as  to  the  verdict,  I  am  by  no  means  dissatisfied  with  it. 

Rule  discharged.(a) 

(fl)SnprA,  674,  679. 

(o)  The  11  G.  2.  c.  19,  s.  H,  enables  Inndlord*,  where  the  agreement  is  not  under  seal 
by  deed,  to  "recover  a  reasonable  satisfaction  for  the  lands,  lenemenlt,  or  hereditaments 
held  or  occupied  by  the  defendant,  in  an  action  on  the  case  for  the  uu  and  occupation  of 
what  was  so  held  or  enjoyed.''     It  is  usual  to  declare  upon  this  statute  in  assumpsit, 
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faiying  a  promite  by  the  defemlant,  and  a  consideration  for  that  promise,  in  an  oecnpa 
tion  at  the  request  of  tlie  defendant  l>y  the  permuzion  and  tuffetance  of  the  plaintiff. 
Neither  request,  permission,  nor  promise,  express  or  implied,  appear  to  be  required  by 
the  statute. 

la  the  principal  case  the  plaintiffs  having  brous^ht  the  defendant  within  the  tcordt  of 
the  11  6.  2,  c.  19,  s.  14,  the  question  would  arise,  whether  by  virtue  of  the  exception  in 
the  statute  of  frauds,  with  respect  to  surrenders  by  act  anJ  operation  of  law,  the  defendant 
was  dtschars^ed  from  ti\»  primn.  facie  liability. 

Orimmann  v.  Legge,  8  B.  &  C.  324.  2  Mann.  9t  Ryl.  438,  coes  further  ihan  the  cases  in 
which  the  granting  of  a  new  lease,  wil4)  the  assent  of  the  Ibrmer  lessee,  lias  been  held  to 
operate  as  a  surrender.  In  those  casvd  the  acts  of  tiie  lessor  and  lessee  are  treated  as 
amounting  to  a  recognition  or  assumption  *of  an  iiistnntaneously  precedent 
sarreoder, — though  they  would  rather  appear  to  constitute  an  actiml.  though  [^684 
tacit,  contemporaneous  surrender  and  acceptance  by  ihe  partita.  In  Grimmann  v. 
Legge,  however,  the  act  relied  on  is  the  very  act  of  surrender  and  aui^epiance,  which  the 
statute  requires  to  be  in  writing.  The  decision  in  Orimmann  v.  Legs^e.  tlieretbre,  appears 
to  have  brought  back  the  law  as  to  parol  surrenders  of  leases,  to  nearly  the  same  state 
in  which  it  was  in  the  time  of  Lord  Coke 

The  surrender  and  acceptance,  if  established,  would  appear  to  be  an  answer  to  the 
action.  At  common  law  a  surrender  made  and  accepted  befort^  the  day  on  which  the 
rent  w<>iild  have  become  due,  was  a  bar  to  any  claim  for  that  rent ;  and  it  is  not  to  be 

S resumed  that  the  legislature,  in  passing  the  116.  2,c.  19,  intendeil  indirectly  to  alter  the 
iwin  that  respect, and  to  make  the  tenant  liable  for  that  which  is  substantially  rent,  not- 
withstanding an  accepted  surrender. 

It  may  not,  perhaps,  be  equally  clear  that  the  surrender  is  admissible  in  evidence  under 
a  plea  of  non  assumpsit.  As  the  allegation  of  a  promise  to  obey  a  statute  is  immaterial^ 
the  only  question  upon  non  assumpsit  seems  to  be,  whether  the  plaintiff  has  established 
the  state  of  facts  which  the  statute  requires.  (The  has, the  surrender  would  rather  appear 
to  be  matter  of  discharge  to  be  specially  pleaded. 


JUDITH  FARMER,  Executrix  of  JAMES  FITZJAMES,  deceased,  ». 

MOTTRAM. 

Notwithstanding  the  1  &  2  Vict.,  o.  110,  %.  IS,  it  is  no  answer  to  a  icire  faeiat  upon  a 
judgment  for  94/.  12j.,  that,  after  the  obtaining  of  the  verdict,  and  before  the  giving 
of  the  judgment  for  that  sum,  it  was,  by  a  rule  of  court,  ordered  that  the  verdict  sliould 
be  reduced  to  Is,,  and  that  the  defendant  should  pay  to  the  plaintiff's  attorney  the  costs 
of  the  action;  and  that  the  teire  fadat  was  sued  out,  after  the  making  of  the  rnle, 
fraudulently  and  in  breach  of  good  faith. 

Scire  facias^  at  the  suit  of  the  plaintiff  as  executrix,  upon  a  judgment 
for  94/.  12s.  obtained  by  the  testator  against  the  defendant  in  this  court, 
alleging,  that,  "  after  the  obtaining  of  the  verdict  upon  which  the  said 
judgment  was  so  given  as  aforesaid,  and  within  two  terms  of  the  entry 
of  the  said  judgment,  to  wit,  on  the  7th  of  April  last,  the  said  James  Fitz- 
james  died,  having  first  dul^  made  and  published  his  last  will  and  testa- 
ment, and  •thereby  constituted  and  appointed  Judith  Farmer,  r«got 
widow,  executrix  thereof;  after  whose  death  the  said  Judith  Farmer  L 
dulv  proved  the  said  last  will  and  testament  of  the  said  James  Fitzjames, 
and  took  upon  herself  the  burthen  Qf  the  execution  of  the  same,"  &C. 

Plea ;  That,  after  the  obtaining  of  the  said  verdict,  and  before  the  giving 
of  the  said  judgment  thereupon  as  aforesaid,  to  wit,  on  the  31st  of  January, 
in  Hilary  term,  in  the  sixth  year  of  the  reign  of  our  lady  the  now  queen, 
by  a  certain  rule  of  the  said  court  of  our  said  lady  the  queen,  before  her 
justices  of  her  bench,  then  made  in  the  said  cause,  it  was  ordered  by  the 
said  court,  that  the  said  James  Fitzjames,  upon  notice  of  the  said  rule  to  be 

Siven  to  him  or  his  attorney,  should  show  cause  to  the  said  court,  on  the  first 
ay  of  the  then  next  term,  why  the  verdict  found  for  him  on  the  trial  of  the 
said  cause  at  the  last  sittings  in  the  said  term,  holden  at  Westminster,  in 
and  for  the  county  of  Middlesex,  should  not  be  set  aside,  and  a  new  trial 
had  betwo-*u  the  said  James  Fitzjames  and  the  defendant,  and  that,  in  the 
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zneantime,  and  until  the  said  court  should  otherwise  order,  the  postea  shouio 
remain  in  the  hands  of  the  associate,  ahd  the  entry  of  final  judgment  on 
the  said  verdict  should  be  stayed:  that  afterwards,  and  before  the  entry  of 
the  said  judgment  in  the  said  declaration  mentioned,  to  wit,  on  the  11th 
of  May,  m  Easter  term,  in  the  year  last  aforesaid,  by  a  certain  other  rule 
of  the  said  court  then  made  in  the  said  suit,  it  was  ordered  by  the  said 
court,  uf)on  reading  the  said  rule  hereinbefore  mentioned,  and  on  hearing, 
and  by  consent  of,  counsel  on  both  sides,  that  the  last-mentioned  rule  should 
be,  and  the  same  was,  thereby  discharged,  without  the  payment  of  any 
costs  of  and  occasioned  by  the  said  application  to  the  said  court  on  either 
side  ;  and  it  was  further  ordered,  by  such  consent  as  aforesaid,  that  the  ver* 
diet  in  the  said  cause  should  be  reduced  to  Is.,  and  that  the  defendant  should 
*f)RB1   P^y  ^^  ^^  attorney  of  the  ^plaintiff  in  the  said  cause  the  costs  of  the 

-I  said  action,  to  be  taxed  by  one  of  the  masters  of  the  said  court: 
that  the  said  rules  were  and  each  of  them  was  made  in  the  said  actioD 
wherein  the  said  verdict  was  so  obtained  as  in  the  said  declaration  mentioned, 
and  that  the  last-mentioned  rule  still  was  in  fiill  force  and  effect,  and  not  in 
any  wise  altered  or  discharged  ;  and  so  the  defendant  in  fact  said  that  the 
said  writ  of  scire  facias  in  die  said  declaration  mentioned,  was  sued  out  by 
the  plaintiff,  executrix  as  aforesaid,  after  the  making  of  the  said  last-men- 
tioned rule,  fraudulently,  and  in  breach  of  good  faith.     Verification. 

Replication — that,  after  the  making  of  the  rule  in  the  said  plea  last-men- 
tioned, to  wit,  on  the  21st  of  May,  in  the  year  last  aforesaid,  the  said  costs 
therein  mentioned  were  taxed,  by  one  of  die  masters  of  the  said  court,  at 
a  certain  sum  of  money,  to  wit,  94/.  lis. ;  and  thereupon  afterwards,  and 
before  the  issuing  of  the  said  writ  of  scire  facias,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  attorney  of  the  plaintiff  in  the  said  cause,  to  wit,  E. 
E.,  requested  the  defendant  to  pay  to  the  said  attorney  of  the  plaintiff  the 
said  amount  of  the  said  costs  in  the  said  rule  mentioned,  but  the  defendant 
then  wholly  refused  to  pay  the  same  or  any  part  thereof:  and  that  the  said 
writ  of  scire  facias  was  not  issued  until  after  the  expiration  of  a  reasonable 
time  after  the  making  of  the  said  request ;  toUhout  this,  that  the  said  writ 
of  scire  facias  in  the  said  declaration  mentioned  was  sued  out  by  the 
plaintiff,  executrix  as  aforesaid,  after  the  making  of  the  said  mentioned  rule, 
fraudulently,  and  in  breach  of  good  faith,  in  manner  and  form  as  the  de- 
fendant had,  in  his  said  plea,  in  that  behalf  alleged — concluding  to  the 
country. 

Special  demurrer  to  this  replication,  assigning  for  causes,  amongst  others, 
that  the  plaintiff,  in  and  by  the  replication,  both  traversed,  and  confessed 
*6871   ^^^  avoided,  *the  defendant's  plea ;  that  the  plaintiff,  in  and  by 

^  the  said  replication  traversed,  and  attempted  to  put  in  issue,  an 
immaterial  allegation  of  tlie  defendant'^,  inasmuch  as  the  plea  contained  a 
sufficient  answer  which  was  not  traversed,  and  therefore  admitted,  though 
the  allegation  traversed  were  omitted  ;  for  the  plea  did  not  rely  upon  any 
firaud  or  want  of  good  faith  on  the  plaintiff's  part  as  an  answer  to  the 
declaration,  but  on  the  facts  stated  in  the  former  part  of  the  plea,  which, 
the  defendant  contended,  showed  (hat  the  plaintiff  was  not  entitled  to  sue 
out  a  writ  of  scnre  facias ;  that  the  replication  concluded  with  traversing 
and  attempting  to  put  in  issue  an  inference  of  law  to  be  drawn  from  the 
preceding  allegations  in  the  plea^  instead  of  traversing  and  putting  in  issue 
some  one  of  the  facts  from  which  that  inference  was  drawn ;  for  the  con- 
cluding allegation  of  the  defendant's  plea,  when  taken  in  connection  with 
'lie  rest  r*"  the  plea,  was  not  an  independent  and  substantive  allegation  of 
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fraud  and  want  of  good  faith,  but  amounted  merely  to  a  statement  of  the 
legal  inference  arising  from  the  facts  before  alleged  in  the  plea ;  that  the 
inducement  to  the  said  traverse  was  bad,  inasmuch  as,  instead  of  being  an 
indirect  denial  of  the  plea,  it  was  in  the  nature  of  a  confession  and  avoid- 
ance thereof;  and  that  the  inducement  was  uncertain  and  defective,  in 
this,  that  it  did  not  state  whether  the  taxation  of  costs  was  made  under  and 
in  pursuance  of,  and  upon,  the  rule,  or  upon  the  judgment  alleged  in  the 
declaration  to  have  been  signed. 

The  plaintiffjoined  in  demurrer.(a) 

"^Manningy  Serjt.,  in  support  of  die  demurrer.  The  objection  to  r#goo 
the  plea  will  be,  that  it  is  an  attempt  to  avoid  the  effect  of  a  judg-  ^ 
ment  by  matter  not  equally  high ;  and  for  this,  the  other  side  will  rely  on 
The  King  v.  Bingham^  3  i.  &  J.  101.  It  was  there  held  that  the  condition 
of  a  recognisance  returned,  and  filed,  and  enrolled  as  of  record,  cannot  be 
▼aried  by  a  rule  of  court,  and  that  the  matter  could  not  be  replied.  Now, 
hovever,  by  the  1  &  2  Vict.,  c.  110,  s.  18,  "  all  degrees  and  orders  of  courts 
of  equity,  and  all  rules  of  courts  of  common  laWy  and  all  orders  of  the  lord 
chancellor  or  of  the  Court  of  Review  in  matters  of  bankruptcy,  and  all 
orders  of  the  lord  chancellor  in  matters  of  lunacy,  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses  shall  be  payable  to  any  person, 
shaU  have  the  ^ect  of  judgments  in  t/ie  superior  courts  of  common  laWj 
and  the  persons  to  whom  any  such  moneys,  or  costs,  charges,  or  expenses 
shall  be  payable,  shall  be  deemed  judgm^ni-creditors  within  the  meaning  of 
this  act,"  &c.  FMaule,  J.  Suppose  your  rule  had  been  a  judgment,  and 
the  court  had  aiterwards  given  the  judgment  in  question.  Tindal,  C.  J. 
•What  answer  is  it  to  the  judgment?]  It  is  contended  that  after  r*goQ 
making  the  rule  the  court  had  no  power  to  give  the  judgment.  [Colt-  •■ 
MAN,  J.  The  judgment  can  only  be  irregular  or  erroneous.  If  the  latter, 
you  may  bring  a  writ  of  error ;  if  the  former,  you  may  move  to  set  it  aside.] 
The  iuJgment  is  a  nullity.  [Tindal,  C.  J.  Is  it  the  meaning  of  the  eigh- 
teenth section  of  the  1  &  2  Vict.,  c.  110,  that  rules  shall  have  the  eifect  of 
contravening  formal  judgments  of  the  court  ?  That  section  seems  to  afford 
no  answer  to  a  formsJ  judgment.]  Supposing  the  defendant  had  pleaded, 
as  a  reason  for  not  complying  with  a  judgment  of  Easter  term,  a  previous 
inconsistent  judgment  pronounced  in  Hilary  term,  it  could  hardly  be  con- 
tended that  the  previous  judgment  would  not  have  aiTorded  a  sufficient  an- 
swer to  the  charge  of  not  performing  the  later  judgment.  The  court  can- 
not pronounce  two  inconsistent  judgments. 

(a)  The  points  marked  for  argument  were: — 

For  the  defendant — ^That  the  plea  was  sufficient,  inasmuch  as  by  the  I  &  2  Vict.,  c.  110, 
s.  18,  all  rules  of  courts  of  common  law  are  to  have  the  effect  of  Judgments  in  the  superior 
courts  of  common  law,  and  are  placed,  in  point  of  remedy,  upon  the  same  footing  as 
judgment  debts;  and  that,  upon  the  facts  stated  in  the  pleadings,  the  plaintiff  ought  to 
have  taken  out  execution  on  the  rule,  or  proceeded  by  attachment,  and  could  not  have 
a  writ  of  scire  /ados. 

For  the  plaintiff— That  the  plea  was  bad  in  law,  the  facts  therein  stated  constituting 
no  answer  whatever  to  the  claim  of  the  plaintifl*;  that  the  plaintiffs  claim,  which  was 
founded  on  a  record,  could  not  be  controlled  or  defeated  by  the  rules  of  court  set  out  in 
the  plea;  that  it  was  not  alleged  in  the  plea  that  the  defendant  had  ever  paid  the  costs 
of  the  action,  pArsuant  to  the  rule  of  court  mentioned  in  the  plea;  that  the  circumstances 
alleged  in  the  plea  would,  at  most,  amount  to  grounds  for  applying  to  the  court  summa- 
rily to  stay  the  proceedings  in  the  teirefaciaij  upon  the  defendant's  complying  with  the 
terms  of  the  rule  of  court  lastly  mentioned  in  the  plea ;  that  the  only  material  allegation 
in  the  plea  was  traversed  by  the  replication  ;  and  that,  the  plaintiff  having  died,  execution 
c'xild  not  have  legally  issued  on  the  rule  lastly  mentioned  in  the  plea,  and  that  the  proper 
course  to  render  the  property  of  the  defendant  liable  to  the  amount  of  the  oosts  mentioned 
in  that  rule,  was,  by  proceeding  on  the  judgment. 

VOL.  VI.  46  2  H 
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TiNDAL,  C.  J.  Why  did  ypu  not  come  to  the  court  to  set  aside  the  judg- 
ment on  the  ground  that  the  plaintifT  had  obtained  a  remedy  in  the  rule  ? 
The  section  referred  to  does  not  bear  out  your  view.  It  does  not  say  that 
the  rule  shall  be  a  judgment ^or  all  purposes. 

Erskine,  J.  How  could  the  plaintiff  obtain  the  Is.  under  the  rule  ? 
Unless  he  entered  up  judgment,  he  could  not  recover  the  amount  of  the 
judgment. 

Maule,  J.  Supposing  a  formal  judgment  could  be  set  aside  on  the 
ground  that  there  was  a  previous  rule  inconsistent  with  such  judgment, 
mere  is  nothing  in  the  present  rule  inconsistent  with  the  judgment.  The 
plaintiff  must  proceed  to  judgment,  to  enable  him  to  recover  £e  Is. 

Judgment  for  the  plaintiff. 


•690]  KENNEDY  v.  WALFORD. 

Where  tlie  tlefendfint  pleads  thnf  he  was  liable  to  be  summoned  to  the  Westminster  Court 
of  Requests,  and  tliiu  plea  is  found  for  him,  and  the  plaintiff  recovers  on  other  issues 
less  tlinn  40s.,  no  suggestion  on  the  roll  is  necessary. 

This  was  an  action  of  debt,  to  which  the  defendant  pleaded,  first,  nuth 
quam  indebitatus ;  and,  secondly,  that  the  defendant  was  liable  to  be  sum- 
moned to  Ihe  Westminster  Court  of  Requests. 

A  verdict  having  been  found  at  the  trial  for  the  plaintiff  on  the  first  issue, 
to  the  extent  of  1/.  18^.  6<f.,  and  for  the  defendant  as  to  the  residue  of  the 
debt  claimed,  and  also  upon  the  second  issue. 

Shee^  Serjt.,  now  moved  for  a  rule  calling  on  the  plaintiff  to  show  cause 
wh}  he  should  not  carry  in  the  roll,  in  order  that  the  defendant  might  enter 
a  suggestion  thereon  in  the  terms  of  his  second  plea. 

Tin  DAL,  C.  J.  You  do  not  want  a  suggestion  ;  for  the  matter  which  you 
now  seek  to  suggest  is  already  upon  the  record  in  a  plea,  the  truth  of  which 
the  jury  have  affirmed  by  their  verdict.  A  suggestion  is  only  required 
where  the  matter  is  not  pleadable. 

The  rest  of  the  court  concurring.  Rule  refused. 


•691]  *  JOYCE  V.  ELLIS. 

Where  an  nftidavit  assigned  as  the  excuse  for  not  proceeding  to  trial,  pursuant  to  a  per- 
emptory  undertaking,  the  plaiiuitrs  poverty  and  inability  to  furnish  his  attorney  with 
money  to  piiy  fees,  and  his  subsequent  imprisonment  at  the  suit  of  the  delendant  for 
the  costs  of  the  day.  the  court  enlarged  the  undertaking. 

Glover^  Serjt.,  had  obtained  a  rule  nisi  to  enlarge  the  peremptory 
undertaking  in  this  case,  on  an  affidant  which  alleged  by  way  of  excuse 
for  the  plaintiff  not  having  proceeded  to  trial  pursuant  to  his  undertaking, 
his  poverty  and  inability  to  furnish  his  attorney  with  money  to  pay  fees,  and 
his  subsequent  imprisonment  for  a  considerable  period  at  the  suit  of  the 
defendant  for  non-i)ayment  of  the  costs  of  the  day  (but  which  had  since 
been  paid.)  .  ♦       . 

Halcombe^  Serjt.,  now  showed  cause.  The  affidant  is  insufficient.  In 
Cleasby  v.  Poole,  5  Tyrwh.  146,  1  C.  M.  &  R.  521,  it  was  held  to  be  no 
answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  that  the  plaintiff  is 
poor,  and  has  neglected  to  furnish  his  attorney  with  money  to  conduct  the 
suit.  And  in  Ward  v.  Turner,  5  Dowl.  P.  C.  22,  it  was  decided,  that, 
where  a  plaintiff  has  given  a  peremptory  undertaking  to  try  at  a  particular 
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assize,  and  be  is  prevented  from  fulfilling  it  by  the  sudden  illness  of  tne 
judge,  that  is  not  a  sufficient  excuse  to  prevent  the  defendant  from  obtaiii- 
mg  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit.  [Tindal,  C.  J. 
You  have  put  forward,  as  a  general  proposition,  that  the  illness  of  the 
judge  would  furnish  no  excuse.  In  Ward  v.  Turner,  however,  the  plaintiff 
never  applied  to  enlarge  his  undertaking,  but  allowed  Michaelmas  term  to 
pass  over  without  doing  so.] 

Glover,  Seijt.,  in  support  of  his  rule,  referred  to  Radford  v.  SmUhj  4  M. 
&  W.  100. 

•TiNDAL,  C.  J.  The  rule  must  be  absolute.  [•692 

Halcombey  Seijt.,  applied  for  costs. 

TiNDAL,  C.  J.  The  costs  will  be  costs  in  the  cause. 
Per  curiam  ;  Rule  absolute. 


GIBBONS  V.  MOTTRAM. 

To  an  action  by  the  endorsee  against  the  maker  of  a  promissory  note  payable  to  J.  S.  or 
order,  the  defendant  pleaded  that  the  note  was  given  as  a  collateral  security  for  a  bill 
drawn  by  the  defetidaiit  upon  J.  S., — that  it  was  agreed  between  the  defendunr  hikI 
the  payee  that  the  note  should  not  be  negotiated^— and  that  the  defendant  hud  paid 
the  bill,  with  notice  of  the  premises  to  the  plaintiff  before  endorsement  of  the  note  lo 
him;  the  plaintiff  replied  de  injuriA.  SenMe,  upon  special  demurrer,  that  the  replicatioti 
was  good. 

The  defendant  had  leave  to  amend  upon  terms. 

It  is  an  irre^rularity  to  set  down  a  demurrer  for  argument  before  the  delivery  or  the 
joinder  in  demurrer. 

Assumpsit  by  the  endorsee  against  the  maker  of  a  promissory  note 
payable  to  Samuel  Moore  or  order. 

Plea :  that  the  note  was  made  and  delivered  to  Moore  ^las  a  collateral 
security  for,  and  to  indemnify  the  said  Moore  from  all  liability  on,  a  certain 
bill  of  exchange,  bearing  date,  to  wit,  &c.,  drawn  by  the  defendant  on, 
and  accepted  by,  Moore,  and  at  the  request,  and  for  the  accommodation, 
of  the  defendant,  for  the  payment  of  108/.  lis,  to  the  defendant  or  his 
order,  three  months  after  date,  and  endorsed  bv  the  defendant  to  one  Wil- 
liam Fawcett;  and  further,  that  at  the  time  of  the  making  and  delivering 
of  the  note  to  Moore  as  aforesaid,  it  was  agreed  by  and  between  Moore 
and  the  defendant,  that  the  note  should  not  be  negotiated  by  Moore,  but 
should  be  kept  by  him  as  such  collateral  security,  and  for  the  purpose  of 
indemnifying  him,  as  aforesaid,  and  *that  on  the  payment  of  the  bill  r^ggo 
by  the  defendant,  the  same  should  be  cancelled  and  delivered  up  I- 
by  Moore  to  the  defendant ;  of  all  which  premises  Thomas  Nias  thereinafter 
mentioned,  and  the  plaintiff,  before  the  delivery  of  the  note  to  them  respec- 
tively had  notice ;  and  furdier,  that  Moore  afterwards,  to  wit,  on  the  day 
and  year  in  the  declaration  mentioned,  fraudulently  and  in  violation  of  good 
faith,  and  contrary  to  the  agreement  so  made  by  and  between  him  and  the 
defendant  as  aforesaid,  endorsed  and  delivered  the  note  in  blank  to  Thomas 
Nias,  who  then  delivered  the  same  note  to  the  j)laintiflr  with  Moore's  said 
endorsement^  thereon,  which  is  the  same  supposed  endorsement  by  Moore 
to  the  plaintiff  in  the  declaration  mentioned ;  and  further,  that  after  the 
making  of  the  note  and  the  delivery  thereof  to  Moore  by  the  defendant  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to  \vit,  on,  &c.,  he  the 
defendant  paid  the  sum  of  108/.  17s.  in  the  bill  thereinbefore  mentioned, 
and  thereby  made  payable,  to  Fawcett,  then  being  the  bond  fide  holder  of 
the  bill ;  and  further,  that  there  never  was,  at  any  time,  any  value,  or  con- 
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uideration,  for  the  making  of  the  note,  or  the  payment  thereof,  by  the  de- 
fendant, except  as  aforesaid. 

Replication :  de  injurid. 

Special  demurrer :  assigning  for  causes,  that  the  replication  de  injurid, 
&c.,  is  not  applicable  to  this  form  of  action:  that,  in  those  forms  of  action 
in  which  such  a  replication  is  admissible,  it  is  allowed  in  those  cases  only 
where  the  plea  contains  matter  of  excuse,  and,  admitting  the  facts  con- 
stituting the  cause  of  action  stated  in  the  declaration,  attempts  to  excuse 
or  justify  such  facts  by  matter  of  law  or  otherwise ;  whereas  the  defend- 
ant's plea  does  not  confess  and  avoid  the  promise  mentioned  in  the  decla- 
ration and  the  breach  thereof,  inasmuch  as  the  declaration  alleges  a  promise 
by  the  defendant  to  pay  to  the  plaintiff  the  amount  of  the  promissory  note 
*6941  ^^''^^^  alleged,  which  is  a  promise  which  the  law  implies  *{rom 
^  the  fact  of  endorsement  and  delivery  of  the  note  to  the  plaintiff; 
whereas  the  plea  states  facts  which  show  that  the  endorsement  and  delivery 
of  the  note  to  the  plaintiff  were  made  under  circumstances  in  which  no 
promise  by  the  defendant  to  pay  the  plaintiff  the  amount  of  the  note  can  be 
inferred  by  law :  that  the  plea  amounts  to  a  constructive  denial  of  the 
endorsement  of  the  note  by  Moore  to  the  plaintiff,  and  does  not  conse- 
quently admit  and  excuse  any  breach  of  the  promise  to  pay  the  plaintiff, 
which  is  alleged  in  the  declaration :  that  the  allegation  in  the  declaration 
that  Moore  endorsed  the  note  to  the  plaintiff  must  be  taken  to  mean  that 
Moore  made  such  transfer  of  the  note  by  endorsement  as  is  valid  in  point 
of  law,  and  entitles  the  plaintiff  to  sue  the  defendant  for  non-payment  of 
the  bill ;  whereas  the  agreement  set  out  in  the  defendant's  plea,  coupled 
with  the  allegation  that  the  plaintiff  and  Nias,  through  whom  he  claims, 
had  notice  of  that  agreement  before  either  of  tiiem  took  the  note,  shows 
that  the  endorsement  to  the  plaintiff  was  not  valid  in  point  of  law,  and 
such  as  entitled  the  plaintiff  to  sue  the  defendant  for  the  non-payment  of 
the  note ;  which  facts,  therefore,  amount  to  a  constructive  traverse  of  the 
endorsement  of  the  note  to  the  plaintiff,  and  the  endorsement  being  the 
matter  of  fact  from  which  the  defendant's  promise  to  the  plaintiff  is  by  law 
inferred,  the  defendant's  plea  constructively  traversing  die  said  endorse- 
ment consequently  traverses  the  alleged  promise,  and  does  not  confess  and 
avoid  it  by  matter  of  excuse  or  otherwise.     Joinder. 

Mannings  Sent.,  on  Tuesday,  November  the  7th,  (the  demurrer  having 
been  set  down  for  argument  for  Friday  the  10th,)  obtained,  on  behalf  of 
the  defeodant^a  nile  nisi  to  strike  the  demurrer  out  of  the  special  paper,  or 
that  the  defendant  might  be  at  liberty  to  deliver  his  copies  of  the  demurrer 
book  to  the  two  junior  judges, — and  that  the  plaintiff  should  pay  the  costs 
•6951  ^^  ^^  application.  He  •moved  upon  an  affidavit,  which  stated 
J  that,  at  five  o'clock  on  the  afternoon  of  Saturday  the  4th,  the 
plaintiff's  attorney  delivered  a  joinder  in  demurrer  accompanied  by  a 
notice,  that  the  demurrer  had  been  set  down  for  argument  for  Friday  the 
10th ;  and  on  Monday  the  6th,  when  the  defendant's  attorney  went  to  the 
judge's  chambers  to  deliver  the  demurrer-books,  the  clerks  refused  to 
receive  them,  as  the  plaintiff's  attorney  had  delivered  all  the  four  demurrer- 
books  that  morning. 

Channellj  Serjt.,  afterwards  ^lOwed  cause. 

Per  curiam.    The  plaintiff's  attorney  was  too  precipitate  in  setting  down 
the  demurrer  for  argument  before  there  was  a  joinder  in  demurrer. 

Rule  absolute,  m^  ■•ostF 

The  case  wsq  ordered  to  stand  over  till  this  day. 
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Mawningj  Serjt.,  in  support  of  the  demurrer.  The  plea  is  in  denial  of 
the  promise  alleged  in  the  declaration.  Probably  before  the  new  rules  it 
might  have  been  bad  as  amounting  to  the  general  issue ;  but  as  there  is  no 
longer  a  general  issue  in  an  action  upon  a  bill  of  exchange  or  promissory 
note,  it  is  now  necessary  to  deny  the  contract  specially.  The  plea  shovm 
a  gross  fraud  practised  on  the  defendant,  and  it  amounts  to  a  special  tra- 
verse of  the  contract  alleged.  [Maule,  J.  K  so,  it  should  have  concluded 
to  the  country ;  but  that  would  been  matter  of  special  demurrer.]  The  ♦ 
plea  states  new  facts,  which  the  plamtiff  ought  to  have  an  opportunity  of 
answering. 

The  replication  de  injurid  is,  properly  speaking,  inapplicable  to  actions 
ex  contractu.  It  has  indeed  been  held  otherwise;  but  the  point  seems 
never  to  have  been  argued  upon  principle.  The  first  case  on  the  subject 
•was  Isaac  v.  Farrar,  1  M.  &  W.  65,  Tyrwh.  &  Gr.  281,  4  Dowl.  .^ggg 
P.  C.  750.  [TiNDAL,  C.J.  The  principle  upon  which  this  replica-  k 
tion  is  admissible,  is  discussed  in  the  notes  to  William's  Saunders.(a)] 
The  judgment  in  Isaac  v.  Farrar  proceeds  upon  the  ground,  that  the  re- 
plication de  injurid  is  proper  in  an  action  of  trespass  on  the  case.  Since 
the  new  rules,  assumpsit  can  no  longer  be  considered  as  an  action  on  the 
case.  [Maule,  J.  Do  you  mean  that  if  de  injurid  would  have  been  a 
e;ood  replication  in  assumpsit  at  the  time  of  Crogaie^s  case^  8  Co.  Rep.  66, 
n  has  become  bad  by  reason  of  the  new  rules  ?]  It  never  was  good ;  but 
now  even  the  fallacy  founded  upon  the  name  of  the  action  is  destroyed.  It 
has  never  been  considered  to  be  admissible  in  covenami  or  debt,  [Maule,  J. 
It  was  pleaded  in  Richards  v.  Murdoch,  10  B.  &  C.  527,  5  Mann.  &  Ryl. 
118,(&)  which  was  an  action  of  covenant.]  In  that  case  the  defendants, 
having  chosen  to  accept  the  multifarious  issue  tendered,  and  having  suc- 
ceeded upon  that  issue,  the  point  was  not,  and  could  not  afterwarc^,  be 
raised.  As  this  court  will  probably  consider  itself  bound  by  the  decisions 
of  co-ordinate  courts,  which  have  allowed  this  replication  in  actions  ex 
contractu  for  some  years,(c)  the  general  question  had,  however,  better  be 
reserved  for  a  court  of  error. 

At  any  rate  the  replication  is  not  proper  here,  as  the  plea  does  not  set  up 
matter  of  excuse,  and  therefore  does  not  fiaJl  witiiin  the  second  resolution  in 
Crogate*s  case,  [Maule,  J.  The  criterion  of  the  admissibility  of  this  repli- 
•cation  is,  that  the  plea  must  "consist  merely  of  matter  of  excuse,  r*gQ'T 
and  of  no  matter  of  interest  whatsoever ;"  these  last  are  the  em-  ^ 
phatic  words.]  The  promise  alleged  is,  to  pay  Moore  or  his  order;  and 
the  plea  shows  that  there  was  no  consideration,  and  therefore  no  legal  pro- 
mise. That  is  not  matter  of  excuse.  It  amounts  to  an  indirect  denial  of 
the  promise,  or  to  an  allegation  of  matter  in  avoidance  of  the  contract. 
Taken  either  way  the  replication  is  insufficient ;  Parker  v.  Riley ^  3  M.  &  W. 
230,  6  Dowl.  P.  C.  375 ;  Cletoorth  v.  Pickford,  7  M.  &  W.  314,  8  Dowl. 
P.  C.  873 ;  Elwell  v.  The  Grand  Junction  RaUway  Company,  5  M,  &  W. 
669,  8  Dowl.  P.  C.  225;  Fisher  v.  Wood,  1  Dowl.  N.  S.  54.  In  Sckild 
V.  laipin,  8  M.  &  W.  673,  9  Dowl.  P.  C.  803,  to  an  action  by  the  endorsee 

{a)  See  vol.  i,  p.  244  (,  n.,  (7) ,  to  Craft  v.  BoiU;  vol.  ii.  p.  29^  n.,  (1) ,  to  WhiU  v.  Siu6^  : 
5:h  edit. 

{b)  So,  in  Couf-tney  v.  Taylor^  Mich,  vacation,  7  Vict.,  post,  S51.  And  see  the  cases 
there  referred  to. 

{")  See  the  cases  collected  in  the  note  to  Crogate't  case,  1  Smith,  L.  C.  55,  et  seq. 
Itt  edit. 

The  replication  de  injuria  in  assumpsit  was  held  good  in  this  court  in  Origin  v.  Fafw, 
2  N.  C.  579,  2  Scnit,  84.1,  4  Dowl.  P.  C.  647.  See  also  Oarrard  v.  Hardey,  ant«,  vol.  v. 
p.  47'      Viri#»  tamen,  ante,  ^ol.  i,  p.  720,  n. 
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against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that,  after 
Ihe  endorsement  to  the  plaintiff,  and  before  the  commencement  of  the  suit, 
to  wit,  on,  &c.,  the  plaintiff,  for  a  good  and  valuable  consideration,  endorsed 
the  bill  to  J.  W.,  who  from  thence  until,  &c.  was,  and  still  is  and  remains, 
the  endorsee  and  holder  thereof,  and  that  the  defendant,  from  the  time  of 
such  endorsement  to  the  said  J.  W.  continually  had  been,  and  still  was, 
liable  to  pay  the  amount  of  the  bill  to  the  said  J.  W.  The  plaintiff  replied 
'  de  injurid.  It  was  held,  on  special  demurrer,  that  the  plea  was  in  denial, 
not  in  excuse,  of  the  breach  alleged  in  the  declaration,  viz.  the  non-payment 
of  the  bill  according  to  the  tenor  and  effect  of  the  acceptance ;  and,  there- 
fore, that  the  replication  was  improper.  In  that  case  the  parties  were  in  the 
same  situation  as  they  are  here.  [Maule,  J.  There,  the  plaintiff  had  endorsed 
the  bill.  The  plea,  therefore,  set  up  an  authority  from  him  ;  and  that 
brought  the  case  within  the  exception  to  the  rule  in  Crogate*s  case,]  It  is 
submitted  that  the  authority,  mentioned  in  the  third  resolution  in  Crogate^s 
•6981   ^^^^^  must  be  taken  to  mean  an  authority  given  by  the  plaintiff  •to 

-'  the  defendant.  [Maule,  J.  In  Schild  v.  Kilpin  the  plea  stated  that 
the  defendant  was  liable  to  pay  the  party  who  had  authority  from  the  plain- 
tiff to  sue ;  and  that  comes  to  the  same  thing.  Leave  was  dven  to  amend, 
so  that  there  was  no  regular  judgment  in  the  case.  What  do  you  say 
would  have  been  the  proper  form  of  replication  here  ?]  The  plaintm*  might 
have  traversed  the  agreement  or  the  notice.  The  plea  does  not  traverse 
the  fact  of  the  endorsement  to  the  plaintiff,  but  it  shows  that  such  endorse- 
ment conferred  no  rights  upon  the  plaintiff.  [Tindal,  C.  J.  If  the  plea 
states  matter  inconsistent  with  the  endorsement,  it  should,  by  the  rules  of 
pleading,  have  concluded  with  a  special  traverse ;  but  the  plaintiff  cannot 
take  that  objection  now.  Is  there  not  a  case  in  this  court  where  a  replica- 
tion, traversing  several  allegations  in  a  plea,  was  held  good,  though  the 
plaintiff  might  have  replied  de  injuria^  Channell^  Serjt.,  for  the  plaintiff, 
referred  to  mil  v.  Tuckett,[a)'\  In  that  case  the  plea  was  clearly  in  excuse 
only ;  and  the  replication,  which  was  not  de  iiijurid^  was  held  good,  as  all 
the  matters  in  the  plea  amounted  only  to  one  defence.  [Maule,  J.  The 
plea  there  set  out  matter  rather  of  authority  than  of  excuse.]  If  so,  the  case 
has  no  bearing  on  the  present.  There,  Tindal,  C.  J.,  after  referring  to 
Bernson  v.  Thelwall,  7  M.  &  W.  512,  9  Dowl.  P.  C.  739,  observed,  "That 
case  brings  the  question  to  the  well  knq;wn  distinction  between  a  replication 
putting  in  issue  several  allegations,  in  the  plea,  either  of  which,  per  se^ 
would  be  a  good  answer,  and  a  replication  taking  issue  on  several  allega- 
tions, which  together  amount  only  to  one  single  defence."(6)  [Maule,  J. 
That  passage  is  not  to  be  taken  as  stating  the  whole  law  upon  the  subject 
*6991    of  ^^plJ^^tions.]   •It  is  submitted,  that  where  a  plea  sets  up  several 

J  matters  in  excuse,  either  it  must  be  bad  for  duplicity,  or  the  replica- 
tion de  injwid^  or  some  replication  putting  the  whole  in  issue,  will  be  good. 
If  the  facts  stated  in  the  plea  in  that  case  are  to  be  taken  as  distmct  propo- 
sitions, the  decision  is  inconsistent  with  the  rule  in  Crogate^s  case. 

Charmell^  Serjt ,  contr^.  The  declaration  in  this  case  avers  a  promise 
and  a  breach.  The  plea  does  not  deny  the  breach,  or  state  any  facts  as  a 
performance  of  the  promise,  but  it  sets  up  an  excuse  for  the  non-perform- 
ance.    Therefore,  according  to  Isaac  v.  Farrar^  this  is  exactly  the  case  in 

(a)  Ante,  vol.  iii.  p.  785,  4  Scott,  N.  R.  402,  I  Dowl.  N.  S.  458.  And  see  the  observa- 
tions of  Maule,  J.,  ante,  vol.  iii,  p.  796. 

(b)  Ante,  vo).  iti.  p.  801.  The  learned  serjeant  also  read  the  note  (6)  to  the  pasaagr 
cited. 
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which  the  replication  of  de  injurid  is  proper.  The  beta  of  that  case  tally 
to  a  great  extent  with  those  of  the  present ;  and  the  principle  is  precisely 
the  same  in  both  cases.  The  plea  there  amounted  to  a  denial  of  the 
promise.  In  this  case  the  making  of  the  note  is  admitted ;  but  an  exquse 
IS  set  up  for  the  breach,  by  a  statement  of  contemporaneous  circumstances 
within  the  knowledge  of  the  plaintiff  and  the  other  parties.  In  Basan  v. 
Arnold^  8  Dowl.  P.  C.  356,  6  M.  &  VV.  559,  the  same  objection  was 
taken  a^  here ;  and  Parke,  B.,  interposing  in  the  course  of  the  argument, 
said,  ^*  The  plea  admits  the  endorsement,  but  shows  it  to  have  been  without 
consideration,  and  that,  in  consequence,  the  defendant  is  excused  from  pay- 
ment," 8  Dowl.  P.  C.  358.  In  Humphreys  v.  O'CaimeU,  7  M.  &  W.  370, 
9  Dowl.  P.  C.  213,  to  an  action  by  an  endorsee  against  the  acceptor  of  a 
bill  of  exchan^,  the  defendant  pleaded  that  it  was  accepted  for  a  gaming 
debt,  with  notice  to  the  plamtiff;  and  it  was  held  that  the  replication  de 
injurid  was  good.  It  was  there  argued  that  the  plea  in  a  certain  sense  de- 
nied the  contract  by  setting  up  its  illegality  ;  but  Parke,  B.,  said,  ''  It  is 
very  difficult  to  distmmiish  this  case  from  *  Isaac  v.  Farrar;  because  rm-vQQ 
this  is  not  a  question  between  the  drawer  and  acceptor ;  if  it  were,  ^ 
there  would  be  good  reason  for  saying  the  contract  itself  was  voided :  i>ut 
there  is  a  new  contract  by  the  endorsement :  then  the  question  is,  whether  the 
plea  does  not  consist  of  mere  matter  of  excuse  for  the  non-performance  of  the 
prima  Jacie  contract  by  endorsement  ?  In  Isaac  v.  Farrar^  the  contract  was 
void  between  the  onginal  parties,  as  here."  In  Scott  v.  ChappeUoWy{a) 
which  was  an  action  by  the  drawers  against  the  acceptor  of  two  bills,  the  plea 
set  up  that  the  contract  was  void  between  the  origmal  parties.  Upon  that 
ground  it  was  attempted  to  distinguish  that  case  from  Humphreys  v.  O^C&n- 
nell ;  but  this  court  held  the  replication  de  injurid  to  be  good.  Tindal,  C.  J. , 
there  said,  ^^  The  plea,  as  it  appears  to  me,  amounts  to  no  more,  in  sub- 
stance, than  an  excuse  for  the  non-payment  of  the  bills  by  the  defendant, 
by  reason  of  there  having  been  no  consideration  for  his  acceptance  of  them  ; 
and  to  such  a  plea  de  injurid  is  a  proper  replication.  "(&)  So  here  the 
plea  sets  up  the  want  of  consideration,  not  as  a  denial  of  the  promise,  but 
as  a  denial  that  any  liability  had  attached  to  the  defendant. 

The  cases  cited  on  the  other  side  are  aU  distinguishable.  In  Parker  v. 
Biley  the  defendant  might  have  pleaded  the  general  issue.  The  general 
language  used  in  that  case  is  restrained  by  the  subsequent  cases  of  Hum- 
phreys  v.  O^Cannell  and  Scott  v.  Chappeltow.  [Maule.  J.  It  is  probable 
that  the  court,  in  giving  judgment  in  Parker  v.  nUeyj  had  in  view  the  case 
of  Solly  V.  JVewA,  2  C.  M.  &  R.  355,  5  Tyr^h.  625,  4  Dowl.  P.  C.  248, 
and  considered  that  the  statement  of  facts  in  the  plea  before  them  set  up 
the  •  illegality  of  the  contract,  and  amounted  to  the  general  issue, — the 
action  ^ing  in  inddniatus  assuntpsU.]  In  Solly  v.  JVMsA  the  plea  clearly 
^claimed  an  interest  in  the  money,  and  also  set  up  an  authority  from  r^^Qi 
the  plaintiff.  The  plea  In  Cleworth  v.  Pickford  set  up  a  separate  ^ 
contract.  Elwell  v.  The  Grand  Junction  Rtnboay  Company  is  to  the  same 
effect.    Schild  v.  Kilpin  has  already  been  answered  from  the  bench. 

Mannings  Serjt.,  in  reply.  The  contract  alleged  is  to  pay  the  note 
accordmg  to  its  tenor,  viz.  to  the  order  of  the  payee.  This  contract  is 
circumstantially  and  argumentatively  denied  by  the  plea,  which  sets  up 
another  contract.  The  case  falls,  therefore,  within  the  rule  in  Elwell  v. 
77<e  Grand  Junction  Bailway  Company.     The  declaration  alleges  the  con<> 

fa)  Ant6,  vol.  iv.  p.  336;  5  Scott,  N.  K.  148;  2  Dowl.  N.  S.  79. 
(6)  Antd,  vol.  iv.  p.  361. 


701  Michael  v.  Myers.  M.  T.  1843. 

tract  to  be  chat  the  defendant  -would  pay  Moore  or  order ;  that  is,  that 
Moore  had  power  to  endorse  the  note,  and  that  in  that  case  the  defendant 
would  pay  me  endorsee.  The  contract  set  up  in  the  plea  is,  that  Moore 
only  had  the  power  to  endorse  the  note  in  case  the  bill  was  not  paid.  With 
regard  to  Isaac  v.  Farrar  the  court  m  giving  judgment  observed,  "  The 
plea  confesses  that  the  defendant  made  the  note  in  question  and  endorsed  it 
to  Richardson,  who  endorsed  it  to  the  plaintiiT,  which  constitutes  a  prima 
Jade  case  of  liability,  and  an  implied  promise  to  pay  the  amount  to  the 
plaintiff."  Now,  if  by  "  an  impHed  promise'^  is  there  meant  a  prima  facie 
implication  of  a  promise,  the  doctrine  cannot  be  dissented  from ;  but  if  it 
means  a  promise  absolutely  implied,  it  is  submitted  that  the  position  is  not 
law:  and  thou^  the  argument  is  not  reported,  that  seems,  from  the  tenor 
of  the  judgment,  to  have  been  the  contest  in  the  case.  The  court  appear 
to  have  fallen  into  some  confusion  between  an  implied  promise  and  a  prima 
facie  liability.  [Maule,  J.  You  would  distinguish  this  case  from  Isaac  v. 
Farrar^  not  by  pointing  out  any  substantial  difference  between  the  facts  of 
the  two  cases,  but  by  saying  that  Isaac  v.  Farrar  is  wrong.] 
•7021  * 'Manning,  Seijt.,  then  stated  that  as  he  was  instructed  that  there 
-I  was  no  doubt  of  the  truth  of  the  plea,  it  would  be  more  advisable 
for  the  defendant  to  take  issue  than  to  incur  the  expense  of  a  writ  of 
error  for  the  purpose  of  settling  the  general  question ;  and  he  prayed  leave 
to  amend. 

Charmelly  Serjt.     The  application  is  too  late. 

Per  curimn.{a)  The  defendant  may  have  leave  to  amend  upon  the  terms 
of  paying  the  costs  within  ten  days,  producing  an  affidavit  of  the  truth  of 
his  plea,  rejoining  instanter  by  joining  issue  on  the  replication,  and  taking 
short  notice  of  trial,  if  necessary,  for  me  sittings  after  term. 

Rule  accordingly. 

(a)  Erskine,  J.,  was  absent. 


MICHAEL  V.  MYERS. 

In  an  action  by  an  endorsee  against  an  endorser  of  a  bill,  it  was  held  to  be  no  defence 
that  the  plaintiff,  before  the  commencement  of  the  suit,  had  consented  to  a  judge's 
order, — in  an  action  against  the  drawer, — thai  upon  payment  of  the  debt  and  costs 
within  one  month,  all  further  proceedings  should  be  stayed,  and  that  unless  such  pay- 
ment were  so  made,  the  plaintiff  should  be  at  liberty  to  sign  final  judgment ;  although 
the  plea  also  stated  that  the  plaintiff  coiild  have  obtained  such  judgment  before  the 
expiration  of  the  month;  inasmuch  as  such  order  did  not  amount  to  an  absolute  stay 
of  proceedings. 

The  defendant  also  pleaded,  that  the  plaintiff,  before  the  commencement  of  that  suit,  bad 
recovered  judgment  against  the  drawer,  had  taken  him  in  execmion,  and  released  him 
from  custody  without  the  consent  of  the  defendant  The  plaintiff  replied,  that  lie  did 
not  release  the  drawer  without  the  consent  of  the  defendant:  Qitca-t^  Whether  this  re- 
plication involved  a  negative  pregnant  ? 

Assumpsit,  upon  a  bill  of  exchange  for  38/.  18^.  3rf.,  dated  the  29th 
December,  1842,  drawn  by  Samuel  Braham  upon,  and  accepted  by, 
•70^1  ^^^"™^^  Wolf,  payable  •at  two  months  after  date,  and  endorsed  by 
-I   the  drawer  to  tibe  defendant,  and  by  him  to  the  plaintiff. 

Third  plea,  that,  after  the  bill  of  exchange  in  the  said  declaration  men- 
tioned became  due,  and  before  the  commencement  of  the  suit,  to  wit,  on 
the  9th  of  March,  1841 ,  the  plaintiff  commenced  an  action  on  promises  in 
the  Court  of  Queen's  Bench  at  Westminster,  against  Braham  for  the  re- 
covery of  the  amount  of  the  said  bill,  and  the  damages  sustained  by  the 
plaintiff  b}  reason  of  the  non-payment  thereof;  that  such  proceedings  were 
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thereupon  had  in  the  said  action,  that  afterwards,  and  before  the  commence* 
ment  of  this  suit,  to  wit,  on  *Jie  5th  of  July,  1841,  by  an  order,  then  made 
by  Sir  John  Williams,  knight,  one  of  her  majesty's  justices,  &c.,  upon  hear- 
ing  the  attorney  for  the  plaintiff  and  Braham  in  person,  and  by  consent  of 
the  parties,  it  was  ordered  that,  upon  payment  of  39/.  16s »  the  debt  due 
from  Braham  to  the  plaintiff,  and  for  which  the  action  was  brought, — ^being 
the  amount  payable  by  the  said  bill  and  of  the  damages  by  the  plaintiff  sus- 
tained by  the  non-payment  thereof, — with  costs  to  be  taxed,  and  paid  in 
one  month,  all  further  proceedings  in  the  said  action  should  be  stayed ;  and 
that,  unless  the  said  debt  and  costs  were  paid  as  aforesaid,  the  plaintiff 
should  be  at  liberty  to  sign  final  judgment  and  issue  execution  for  the 
amount,  with  costs  of  judgment  and  execution,  &c. ;  that  the  plaintiff  could 
and  might  have  obtained  a  final  judgment  of  the  said  court  m  the  said  action 
against  Braham  for  the  amount  of  the  said  bill,  and  the  damages  by  him 
sustained  by  the  non-payment  thereof,  and  of  the  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  and  obtained  and  issued  execution 
thereon,  long  before,  to  wit,  fourteen  days  before,  the  expiration  of  the  one 
month  in  the  said  order  mentioned,  had  the  plaintiff  proceeded  in  the  said 
action,  and  had  the  said  order  not  been  so  made;  and  that  the  order  so 
made  as  aforesaid,  and  the  time  so  given  ^thereby  as  aforesaid,  were  r*-v(w 
made  and  mven  without  the  leave  or  licence,  or  the  consent  or  ^ 
authority,  of  the  defendant.    Verification. 

Fourth  plea  to  the  same :  stating  the  action  upon  the  bill  at  the  suit  of 
the  plaintiff  against  Braham,  in  the  same  manner  as  in  the  third  plea ;  and 
that  afterward,  to  wit,  on  the  25th  of  November,  1841,  the  plaintiff  re- 
covered judgment  in  the  said  action  against  Braham,  and  took  him  in  exe- 
cution ;  and  that  Braham  was  then  kept  and  detained  in  the  custody  of  the 
sheriff  under  and  by  virtue  of  the  said  writ,  and  in  execution  for  the  damages 
aforesaid,  at  the  suit  of  the  plaintiff,  until  die  plaintiff  afterwards,  and  before 
the  commencement  of  this  suit,  fi-eely  and  voluntarily,  and  of  his  own  act, 
and  without  the  leave,  licence,  consent  or  authority  of  the  defendant,  re- 
leased and  discharged  Braham  from  and  out  of  the  said  custody,  and  suf- 
fered and  permitted  him  to  go  at  large  wheresoever  he  would.   Verification. 

Replication.  To  the  third  plea:  that  the  supposed  order  in  that  plea 
mentioned  was  not  made  as  in  that  plea  alle^d,  and  the  time  so  supposed 
to  have  been  pven  thereby,  as  in  that  plea  adleged,  was  not  given,  without 
the  leave,  licence,  consent  or  authority  of  the  defendant,  modo  ei  forma: 
concluding  to  the  country. 

To  the  fourth  plea :  that  the  plaintiff  did  not,  without  the  leave  or  licence, 
or  consent  or  aumority  of  the  defendant,  release  and  discharge  Braham  firom 
and  out  of  the  supposed  custody  in  that  plea  mentioned,  or  suffer  and  per- 
mit him  to  go  at  large  wheresoever  he  would,  modo  etformd :  concluding 
to  the  country. 

Special  demurrers  to  the  replication  to  the  third  and  fourth  pleas,  (which 
are  not  set  out,  judgment  having  been  given  upon  the  pleas.)  Joinder  ir 
demurrer. 

ByleSy  Serjt,  in  support  of  the  demurrers.  With  respect  to  the  third 
plea,  it  is  perfectly  good  in  substance.  *It  contains  an  allegation  r*7Q5 
that  the  judgment  against  the  principal  could  have  been  obtained  in  ^ 
less  time  than  was  given  by  the  iudge's  order;  which  allegation  was  want- 
ing in  Kennard  v.  Knott y{a)  Where  time  is  given  upon  a  bill  or  note  to  a 
party  prior  to  tlie  defendant,  the  latter  is  discharged,  even  though  the  time 

(aj  Aate,  vol.  iv.  474,  5  Scott,  N.  R.  247. 
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is  given  after  action  brought;  Hall  v.  Coky  4  A.  &  E.  577,  6  N.  &  M.  124. 
In  that  case  the  drawer  had  given  a  cognovit  to  the  holder,  by  which,  it 
appeared,  the  time  was  enlarged.  The  rule  is  undoubtedly  different  where 
it  does  not  appear  that  by  me  security  given  the  time  has  been  enlarged ; 
Hulme  V.  Coles,  2  Sim.  12;  Price  v.  Edmunds,  10  B.  &  C.  578,  5  Mann. 
&  Ryl.  281. (a)  [Maule,  J.  The  order  of  Williams,  .J.,  stated  in  the  third 
plea,  does  not  stay  the  proceedings.]  It  does  not  do  so  in  terms;  but  the 
plaintiff  could  not  have  proceedea  in  the  action  until  the  expiration  of  the 
month.  [TiNOAL,  C.  J.  He  might  have  done  so,  though  he  might  have 
been  liable  to  an  attachment.  It  is  possible  the  order  was  drawn  up  in  this 
form  with  a  view  to  avoid  a  positive  stav  of  proceedings,  so  as  to  obviate 
this  veiy  objection.  The  plaintiff  might  have  applied  for  a  positive  stay  of 
proceedings.  Suppose  the  drawer  had  been  insolvent  and  had  been  seUing 
off  his  goods,  might  not  the  plaintiff  have  gone  on  with  the  action?]  If  the 
words  in  the  order  were  transposed  thus — "  that  all  further  proceedings  in 
the  action  shall  be  stayed  unless  the  debts  and  costs  shall  be  paid  within  a 
month,*'  there  could  be  no  doubt  but  that  it  would  have  operated  as  a 
positive  stay  of  proceedings  for  a  month.  [Maule,  J.  By  transposing  words 
you  may  turn  a  condition  precedent  into  a  condition  subsequent.]  The 
*7061  ^S^^"^i^^  ^v^as  usea  to  show  the  effect  of  the  present  condition, 
'■  namely,  that  the  plaintiff  could  not  go  on  within  the  month.  But, 
at  any  rate,  the  order  may  be  treated  as  an  agreement  between  the  plaintiff 
and  Braham.  [Coltman,  J.  If  it  was  an  agreement,  ought  not  the  defend- 
ant to  have  pleaded  its  legal  effect  ?(&)]  A  party  may  set  out  a  written 
agreement  in  its  terms  ;fc)  it  is  for  the  court  to  say  what  is  its  l^pl  effect 
[Tindal,  C.  J.  The  order  contains  nothing  more  than  a  reservation  of  the 
power  possessed  by  the  plaintiff,  under  the  expectation  of  indulgence  on 
the  part  of  the  defendant.     I  think  the  third  plea  cannot  be  supported.] 

With  respect  to  the  fourth  plea ;  it  alleges  the  discharge  of  the  principal 
debtor  from  custody ;  which  is  a  complete  release  to  him,  and  therefore  a 
discharge  to  the  surety.  This  case  is  stronger  than  Mayhew  v.  CrickeU, 
2  Swanst.  185 ;  where  it  ^as  held  that  the  goods  of  the  principal  debtor 
having  been  taken  in  execution,  and  the  execution  haying  been  withdrawn, 
the  surety  was  thereby  discharged.  It  is  true  that  in  Bray  r^Manson, 
8  M.  &  W.  668,  where  time  had  been  given  to  a  prior  endorser,  after  judg- 
ment had  been  signed  in  an  action  on  the  same  bill  against  a  subsequent 
endorser,  the  court  decided  that  they  could  not,  on  that  ground,  interfere 
to  set  aside  the  judgment,  as  it  could  not  be  affected  by  such  indulgence 
being  given  after  it  was  signed.  But  that  case  was  decided  on  the  authority 
of  Pole  V.  Ford,  2  Chitt.  R.  125;  and  Mayhew  v.  Crickett  was  not  brought 
before  the  notice  of  the  court.  [Maule,  J.  In  Davey  v.  Prtndergrass,  5  B 
&,  Aid.  187,  2  Chitt.  R.  336,  considerable  doubt  was  entertained  whether 
giving  time  to  the  principal  debtor  would,  in  all  cases,  release  the  surety.] 
That  was  an  action  upon  a  bond,  in  which  time  had  been  given  to  the  prin- 
*7071  ^^P^'  ^y  ^^ToX ;  and  ^although  this  might  amount  to  a  release  to  the 
J  principal  in  equity,  it  was  held  to  be  none  at  law.  [Tindal,  C.  J. 
This  is  not  a  case  of  the  discharge  of  the  principal  debtor.  I  do  not  mean 
to  say,  however,  that  the  rule  does  not  apply.]  In  Mayhew  v.  Crickett,  the 
discharge  certainly  was  of  the  principal  debtor.  Lord  Eldon  there  says. 
^'  I  thiiuc  it  clear,  that,  though  the  creditor  might  have  remained  oassive  if 

(a)  In  thsi  case  tne  judcment  appears  to  have  proceeded  upon  a  misapprehension  oi 
the  real  effect  of  the  acts  oftbe  plaintiff.    Vide  5  Mann.  &  Ryl.  292,  n. 

(6)  Vide  ante,  vol.  iii.  780.  (c)  Sed  vide  ante,  vol.  iii.  p.  780,  n 
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he  chose,  yet,  if  he  takes  the  goods  of  the  debtor  in  execution,  and  after* 
wards  withdraws  the  execution,  he  discharges  the  surety,  both  at  law  and 
in  equity."  An  endorsee  of  a  bill  has  a  remedy  against  the  drawer  to  the 
same  extent  as  against  the  acceptor.  Quoad  the  endorsee  the  drawer  is  a 
principal.  It  is  not  like  the  case  of  a  co-surety.  [Maule,  J.  In  Moore  v. 
BawmakeTy  7  Taunt.  97,  2  Marsh.  392,(a)  the  parties  to  a  replevin  suit  in- 
ferred to  arbitration  the  time  of  payment  of  the  rent,  with  certain  claims  of 
the  tenant  on  the  landlord  for  damages,  with  liberty  for  the  tenant  to  deduct 
them,  when  awarded,  from  the  rent ;  and  the  avowant  agreed  to  suspend 
proceedings  in  replevin  pending  the  reference.  After  award  made,  it  was 
neld  that  the  sureties  in  the  replevin  bond  were  not  thereby  discharged.] 
That  case  was  probably  decided  on  the  same  principle  as  Davey  v.  Prender- 
grass.  [Maule,  J.  The  rule  appears  to  have  been  first  adopted  at  law  in 
cases  on  bills  of  exchange  and  on  bail  bonds;  in  the  latter  of  which  the 
court  exercises  an  equitable  jurisdiction.] 

The  learned  serieant  then  proceeded  to  argue  that  the  replications  to  the 
fourth  and  ninth  pleas  were  bad,  as  containing  a  negative  pregnant.  Upon 
this  point  he  cited  Myn  v.  Cole^  Cro.  Jac.  87,  and  Jiuberie  v.  James j  1  Ventr. 
70,  1  Siderf.  444,  2  Keb.  623,  and  referred  to  Com^Dig.  tit.  Pleader  (R  5.) 

^ChanTiellj  Serjt.,  contra.  The  fourth  plea  can  only  be  considered  r*<vQo 
good  on  the  ground  that  some  act  has  been  done  with  reference  to  ^ 
Bxaham,  by  reason  whereof,  were  the  present  action  to  succeed,  it  would 
be  either  a  fraud  upon  the  defendant,  inasmuch  as  he  would  lose  his  re- 
medy against  the  principal  debtor,  or  a  fraud  upon  the  principal  debtor,  if 
the  remedy  that  remained  to  the  surety  were  to  lead  to  enforcing  a  liability 
agabst  the*  principal,  from  which  he  had  been  discharged.(6)  But  there 
can  only  be  traud  m  this  case  in  the  absence  of  the  consent  of  the  defendant, 
the  surety.  This,  then,  being  the  effect  of  the  plea,  it  was  competent  to 
the  plaintiff  to  traverse  all  the  allegations  therein  that  are  requisite  to  the 
validity  of  the  defence  without  renoering  his  replication  double ;  and  if  not 
double,  it  is  not  open  to  the  objection  of  being  a  negative  pregnant.  Where 
a  party  is  entitled  to  dispute  two  matters,  he  must  always  leave  it  somewhat 
in  doubt  which  he  mtends  seriously  to  dispute.  [Maule,  J.  He  probabh 
intends  to  dispute  both.]  The  entire  issue  in  this  case  is,  that  the  plaintiff 
did  not  release  Braham  without  the  defendant's  consent.  [Maule,  J.  You 
say  that  does  not  admit  that  the  plaintiff  did  release  him  with  the  defend- 
ant's consent.]  It  denies  both  propositions.  [Tindal,  C.  J.  The  propei 
and  distinct  issue  would  appear  to  have  been,  that  the  defendant  did  give 
his  leave  and  license  for  the  release  of  Braham.]  The  plaintiff  might  have 
so  replied  ;  or  that  he  did  not  discharge  Braham  at  all ;  but  if,  as  is  sub- 
mitted, the  proposition  was  an  entire  one,  he  had  also  a  ri^t  to  put  the 
whole  in  issue.  [Maule,  J.  In  the  case  of  an  action  on  a  deed,  the  defend- 
ant may  deny  the  sealing  of  the  deed,  or  its  delivery ;  but  he  may  plead 
non  est  factum^  which  puts  both  of  these  facts  in  issue.  Tindal,  C.  J.  It 
seems  difficult  to  distinguish  this  case  from  Myn  v.  ColeA  The  doctrine 
in  that  case  was  much  qualified  in  ^BeU  v.  Tuckett.{c)  [Tindal,  r^^Qo 
C.  J.  The  issue  there  was  not  so  pointedly  accordant  witn  that  in  ^ 
Myn  v.  Cole  as  in  the  present  case.] 

With  regard  to  the  plea  itself,  it  is  to  be  remembered  that  the  party  who 
was  discharared  was  the  drawer  and  not  the  acceptor,  who  is  the  principal 
debtor.     All  the  cases  cited  are  cases  in  which  the  discharge  was  of  the 

(a)  And  see  Boumaker  v.  Moort^  4  Price,  223.  (6)  Vide  5  Manm  fc  Ryl.  202,  n. 

\c)  Ante,  vol.  iii.  p.  785.  4  Scott,  N.  R.  402. 
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acceptor.  An  endorser  is  rather  a  surety  for  die  acceptor.  In  Hayling  v. 
Mdhall,  2  W.  Bla.  1235,  it  was  held,  that  the  holder  of  a  bill  of  exch^^ 
may  sue  a  prior  endorser,  notwithstanding  he. has  inefiectually  taken  in 
execution  a  subsequent  endorser,  and  afterwards  set  him  at  liberty.  In  the 
maiginal  note  to  that  case  in  the  original  edition  of  Sir  W.  Blackstone'a 
Reports,  the  words  prior  and  subsequent  were  transposed.  The  error  was 
pointed  out  by  Lord  Eldon,  C.  J.,  in  English  v.  Darky^  2  B.  &  P.  62 ; 
and  it  has  been  corrected  in  a  subsequent  edition  ;(a)  but  undoubtedly  no 
distinction  is  made  in  the  language  of  the  judges  between  a  prior  and  a 
subsequent  endorser;  they  seem  to  put  each  endorser  on  the  same  footing. 
[Maule,  J.  Lord  Eldon's  opinion  would  support  this  plea.  Bytes j  Serjt, 
referred  to  Smith  v.  Knox^  3  Esp.  N.  P.  C.  46. 

It  was  then  sug^sted  by  the  court  that,  as  the  defendant  had  judgment 
on  one  point,  he  had  better  amend  upon  die  other,  to  which  Channellj 
Serjt.,  assented  ;  Maule,  J.,  observmg  that  the  court  was  not  to  be  imder- 
stood  as  giving  any  opinion  upon  the  point  as  to  whether  the  replications 
to  the  fourth  and  ninth  pleas  involved  a  negative  pregnant. 

Jud^ent  for  the  plaintiff  on  the  demurrer  to  the  replications  to  the 

third  and  eighth  pleas,  and  leave  to  amend  the  replications  to  the 

fourth  and  nmth. 

(a)  2d  edit,  by  Elsley. 
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Pending  an  action,  an  extent  in  chief  issued  against  the  plaintiffs,  and  upon  the  inquisi- 
tion had  thereunder,  the  debt  sought  to  be  recovered  was  returned  as  seised  to  the  use 
of  the  crown.     Heldy  not  a  case  for  relief  under  the  interpleader  act. 

Ov  the  20th  of  July,  an  extent  in  chief  for  6000/.  issued  against  the 
plaintiff  William  Dean,  and  the  sum  of  228/.  2s.  11(/.  (a  balance  remaining 
due  upon  an  account  for  goods  sold  and  delivered,)  being  found  by  inquisi- 
tion to  be  owine  from  the  defendant  Maugham,  a  warehouseman,  carrying 
on  business  under  the  firm  of  Maugham  and  Co.,  to  the  plaintiff  Charles 
Candy  and  William  Dean,  was  seised  into  the  queen's  hands  by  the  sheriff. 
On  the  26th  of  July,  the  plaintiffs  sued  out  a  writ  of  summons  agadnst  the 
defendant,  endorsed  for  228/.  2s.  lid.  On  the  27th  of  July,  an  extent  in 
chief  for  3954/.  issued  against  both  of  the  plaintiffs.  On  the  third  of  August, 
the  defendant  received  from  Mr.  Walford,  the  solicitor  to  the  customs^  the 
following  letter: — 

^'  Custom  House,  London,  Jhigust,  1843. 

"  Sirs — I  beg  to  inform  you  that  on  tiie  20th  day  of  July  last,  a  writ  of 
extent,  at  the  suit  of  the  crown,  was  issued  against  William  Dean,  one  of 
the  firm  of  Charles  Candy  and  Co.  of  Watling  street,  in  the  city  of  London, 
warehouseman,  for  the  sum  of  6000/.,  and  that  on  the  27th  day  of  July  last, 
another  writ  of  extent,  also  at  the  suit  of  the  crown,  was  issued  against  the 
said  Charles  Candy  and  William  Dean,  for  the  sum  of  3954/.  Is.  Ad. ;  and 
that  under  those  processes,  all  debts  due  to  the  said  firm  at  the  date  of  the 
fiats  for  the  said  writs  of  extent  respectively,  will  be  recovered  for  the  use 
of  the  crown.  And  I  also  beg  to  inform  you  that  all  such  debts  paid  to 
the  said  firm  by  any  debtor  thereto,  after  notice  of  the  above  extents  having 
issued,  will  be  recovered  over  again  at  the  suit  of  the  crown  firom  the  party 
paying  the  same. — I  am,  &c. 

^^  Messrs.  Maugham  and  Co.  Gutter  Lane." 
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*Upon  an  aflSdavit  stating  these  facts,  denying  collusion,  and  ofler-  r*-, « 
ing  to  bring  the  2281.  2s.  lid.  into  court,  •-  ^^ 

Manning,  Serjt.,  on  the  part  of  Maugham  the  defendant,  moved,  under 
the  1  &  2  W.  4,  c.  58,  8. 1,  for  an  interpleader  rule.  [Tindal,  C.  J.  Does 
the  intei^leader  act  apply  to  claims  made  on  behalf  of  the  crown  ?  Maule,  J. 
The  provisions  of  that  act,  especially  those  relating  to  costs,  show  that 
the  court  has  no  jurisdiction  to  make  the  crown  a  party  to  an  interpleader 
rule.]  Here,  the  claim  is  made  by  the  Board  of  Customs,  ^inst  whom, 
as  a  distinct  body  from  the  crown,  a  mandamus  may  issue.  [Tindal,  C.  J. 
AU  the  proceedings  under  the  extent  in  chief  are  by,  and  in  the  name  of, 
the  crown.  You  call  upon  us  to  direct  an  interpleader  between  the  defend- 
ant and  the  crown  eo  nomme,]  Independently  of  the  interpleader  act,  the 
defendant,  whose  time  for  pleading  i»now  expired,  is  entitled  to  the  pro- 
tection of  the  court  Wherever  the  court  sees  that  the  crown,  though  no 
party  to  the  record,  has  an  interest  in  the  matter  in  suit,  they  may  pronounce 
judgment  for  the  crown.  And  if  a  presumption  of  title  only  appears  for 
the  crown,  the  court  will,  in  some  cases,  proceed  to  give  judgment  in  the 
action ;  but  will  su^nd  execution  until  the  party  has  interpleaded  with 
the  crown.  For  these  positions  a  variety  of  authorities  will  be  found  col- 
lected in  Mann.  Exch.  Prac.  2d  edit.  126.(a)  Maule,  J.  In  the  cases 
^referred  to,  was  the  court  put  in  motion  by  an  application  on  the  r^^^n 
part  of  the  crown,  or  did  the  suggestion  come  from  the  part}'  in  the  1^ 
cause  ?]  The  court  proceeded  sometimes  on  the  suggestion  of  the  king's 
Serjeants,  sometimes  propria  motni. 

P  r  curiam.  If  by  th^  extents  and  the  proceedings  under  them  the  plaintiffs' 
ri^t  of  action  is  now  vested  in  the  crown,  the  defendant  may  plead  diat.  Wf 
cannot  interfere.  The  defendant  may  apply  to  a  judge  at  chambers  for  a  sum 
mons  for  time  to  plead,  returnable  at  ten  in  the  morning.     Rule  refused. 

(a)  Vide  jSdam  PenrethU  catty  T.  29  E.  1,  Maynard's  Memoranda  in  Scaccario,  42.  43  j 
T.  11  H.  4,  fo.  71  b.  per  three  justice*  j  M.  12  H.  7,  fo.  12  a;  T.  16  H.  7,  fo.  12  a ;  P.  N. 
B.  34  H.  38  E. ;  WUiion  v.  JBerit/cy,  Plowd.  243  ;  Broumloe  v.  Michdl,  1  Roll.  Rep.  206, 208 : 
ChafuxUor.  ^.,  df  Cambridge  v.  Walgrave,  Hob.  126,  127 ;  CoU  v.  Bithcp  o/  Coventry,  Ibid! 
163 ;  Cwmber  v.  BUhap  of  Ckiche$ter^  Cro.  Jao.  216  ;  Barclay  v.  Rut$eU,  3  Yes.  jun.  436.  And 
6ee  E.  Strangle  ra»et.  Lib.  Ass.  anno  1,  fo.  1,  pi.  1:2  Roll.  Abr.  lit.  Rege  IncomuUo;  18 
Vi net's  Abr.  tit.  Rege  Inameulto. 


Sir  WILLIAM  HENRY  MCHARDSON,  Knight  v.  HENRY  KENSIT, 

the  Younger. 

The  directions  to  the  taxing  officers  of  Hilary  vacation,  1834,  do  not  apply  to  the  costs 
of  defendants ;  though,  where  the  master  has  exercised  a  sound  discretion  in  taxing  a 
defendant's  costs,  according  to  the  scale  there  given,  the  court  will  not  interfere. 

In  an  action  to  recover  the  snm  of  5/.  for  a  fine  alleged  to  be  payable  to  the  lord  of  a 
manor  on  the  admittance  of  the  defendant  as  tenant  in  remainder  in  fee  to  certain 
copyhold  premises,  in  which  action  the  plaintiff  had  obtained  a  rule  for  a  special  jury, 
a  verdict  was  taken  subject  to  the  opinion  of  the  court  upon  a  special  case ;  and  it  was 
referred  to  a  barrister  to  ascertain  and  state  the  aitiount  of  the  annual  value  of  the 
premises,  and  any  deduction  proper  to  be  made  in  respect  thereof — the  arbitrator  to 
bava  power  to  certify  that  the  cause  was  proper  to  be  tried  before  a  judse  of  a  superior 
court  and  not  before  the  sheriff.  Upon  a  special  case,  the  decision  of  tne  court  was  in 
favour  of  the  defendant,  but  no  certificate  was  obtained  from  the  arbitrator.  The 
master  having  taxed  the  costs  upon  the  full  scale  :  Held,  that  he  had .  acted  within  his 
>.uthority,  and  exercised  a  proper  discretion. 

Assumpsit  by  the  plaintiff,  the  lord  of  the  manor  of  Chipping  Bamett 
and  East  Bamett,  to  recover  from  the  defendant  5/.,  bein^  the  amount  of 
the  fine  alleged  to  be  payable  on  the  admission  of  the  *aefendant   r*7|o 
as  tenant  in  remainder  m  fee  to  certain  copyhold  premises  within  and   ^ 
•»rcel  of  the  manor.     The  sum  endorsed  on  the  vrit  of  summons  was  5/. 
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At  foe  trial  before  Tindal,  C.  J.,  at  the  Middlesex  sittings  after 
Michaelmas  term,  1841,  a  verdict  was  taken  for  the  damages  laid  in  die 
declaration,  subject  to  the  opinion  of  the  court  .upon  a  special  case, 
with  liberty  for  the  court  to  draw  such  inferences  as  a  jury  might  draw: 
and  il  was  referred  to  a  barrister  to  ascertain  and  state  the  amount  of  the 
annual  value  of  the  copy  hold  premises  mentioned  in  the  pleadings,  and 
all  questions  touching  the  same,  and  any  deductions  or  deduction  claimed 
by  the  defendant  as  proper  to  be  made  in  respect  of  such  premises:  and  it 
was  ordered  that  the  arbitrator,  if  required  by  either  party,  should  state 
upon  the  face  of  his  award  the  finding  as  well  as  the  principle  of  such 
fincfin^,  and  that  such  award  should  be  introduced  into  the  special  case: 
the  aroitrator  to  have  the  same  power  as  a  judge  sitting  at  nisi  prius,  to 
amend  the  record  and  to  certify  that  the  cause  toa$  proper  to  he  tried  be/bre 
a  judge  of  the  superior  courts^  and  not  before  the  sheriff  or  judge  of  an 
inferior  court,  and  likewise,  if  necessary,  that  the  cause  was  proper  to  be 
tned  by  a  special  jury. 

Upon  the  argument  of  the  special  case,  two  questions  were  raised,*  first, 
whether  certain  extracts  from  the  court*rolls  of  the  manor,  which  were  set 
out  in  the  case,  were  sufficient  evidence  of  the  existence  of  a  custom  in  the 
manor  for  the  payment  of  a  fine  by  a  remainder-man  on  admittance  to  a 
copyhold — secondly,  whether  the  fine  assessed  was  a  reasonable  fine.  After 
taking  time  to  consider,  the  court  held,  as  to  the  first  question,  that  by  the 
custoi^  of  the  manor  a  fine  was  due  on  the  admittance  of  a  remainder-man, 
whether  he  prayed  admittance,  and  was  admitted,  at  the  same  time  as  the 
•7141  ^^^^^^  ^^  *^  particular  estate,  or  during  th^  continuance  •of  such 
■I  estate.  But,  upon  the  second  question,  they  were  of  opinion  that 
the  fine  claimed  was  unreasonable,  inasmuch  as  in  calculating  it  no  allow- 
ance had  been  made  for  the  expense  of  repairs :  and  they  thereupon  directed 
that  a  nonsuit  should  be  entered.(a) 

On  the  taxation  of  the  defendant's  costs  before  the  master,  it  was  con- 
tended for  the  plamtifT,  that,  as  the  sum  sought  to  be  recovered  was  only 
5/.,  the  costs  should  be  taxed  upon  the  reduced  scale  provided  by  the  direc- 
tions to  the  taxing  officer  in  Hilary  vacation,  4  W.  4,  (1834.)  The  taxation 
havm^  been  adjourned,  in  order  to  give  the  defendant  an  opportunity  of 
applym^  to  the  lord  chief  justice  for  a  certificate  that  the  cause  was  proper 
to  DC  tried  before  him,  application  was  accordindy  made ;  but  his  lordship, 
declined  to  give  such  certificate,  on  the  grouna  that,  by  the  order  of  nisi 
prius,  the  power  of  certifying  had  been  transferred  to  the  arbitrator.  The 
arbitrator  having  made  his  award,  it  was  assumed  that  his  power  to  certify 
had  ceased.(6)  On  a  second  attendance  the  master  taxed  the  costs  upon 
the  usual  unreduced  scale. 

Bompas,  Seijt.,  in  Trinity  term  last,  obtained  a  rule  nisi  to  review  the 
taxation,  on  the  ground  that,  as  the  action  was  brought  to  recover  the  sum 
of  5/.  only,  and  neither  the  judge  nor  the  arbitrator  had  certified  that  the 
cause  was  a  proper  one  to  be  tried  before  a  judge  of  a  superior  court,  the 
master  ought  to  have  taxed  the  costs  upon  the  reduced  scale.  He  referred 
to  Parsons  y.  Pitcher,  4  N.  C.  306,  6  Scott,  298,  6  Dowl.  P.  C.  600;  and 
Williamson  v.  Heath,  4  Q.  B.  402,  3  Gale  &  D.  474. 
•7lfil       *Channell,  Serit.,  now  showed  cause.    The  directions  as  to  taxa- 

^-1   tion  of  H.  v.,  4  W.  4,  apply  only  to  the  costs  of  plaintifis.     It  is 

a)  Ami,  vol.  v.  485 ;  6  Scott.  N.  R.  419. 

{b)  See  JtuUu  V.  Joy,  9  Ad.  &  £.  702, 1  P  &  D.  460.  But  see  aUo  Hallm  (or  Wallm) 
T.  Smith,  5  M.  &  W.  159,7  Dowl.  P.  C.  394. 
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true  that  where,  as  in  one  of  the  cases  cited  when  this  rule  was  obtained,, 
the  master  has  adopted  the  lower  scale  in  taxing  a  defendant's  costs,  the 
courts  have  refused  to  interfere  with  his  discretion  ;  but  it  is  not  therefore 
to  be  assumed  that  they  will  interpose  where  he  has  thought  proper  to  tax 
them  on  the  usual  scale.  It  is  impossible  to  say  that  this  was  a  case  which 
could  properly  have  been  decided  by  a  sherifTs  jury.  [Tindal,  C.  J. 
The  test  of  these  directions  is  not  whether  a  writ  of  trial  will  lie.]  If  the 
plaintiff  had  succeeded,  he  clearly  would  have  been  entided  to  the  higher 
scale  of  costs. 

Bompas^  Seijt.,  in  support  of  his  rule.  The  directions  m  question  are 
applicable  to  the  costs  of  defendants  as  well  as  of  plaintifis'  costs.  Upon 
this  point,  Parsons  v.  Pitcher  and  Williamson  v.  Heath  are  distinct  authori- 
ties. [TiNDAL,  C.  J.  The  case  of  Williamson  v.  HeM  amounts  only  to 
this,  that  the  Court  of  Queen's  Bench  thought  the  master  had  not  exercised 
an  improper  discretion.]  It  is  a  distinct  decision  that  the  directions,  which 
have  all  the  force  of  a  rule  of  court,  apply  as  well  to  defendants'  as  to 

Elaintiffs'  costs.  A  case  can  hardly  occur  m  which  the  defendant  will  not 
e  entitled  to  some  costs,  although  the  plaintiff  may  have  the  general  costs 
of  the  cause.  If  it  were  held  that  the  directions  did  not  apply  to  both,  two 
different  scales  of  costs  might  be  allowed  in  the  same  cause.  [Maule,  J. 
If  the  master's  discretion  is  in  any  case  improperly  exercised,  the  court  may 
control  it.] 

TiNDAL,  C.  J.  The  question  is,  whether  the  taxation  of  costs  in  this  case 
has  been  properly  conducted,  with  reference  to  the  directions  given  to  the 
taxing  ofiicers  *in  Hilary  vacation,  1834,  as  to  all  writs  issued  on  or  r^'^i  ^ 
after  the  15th  of  Marcn  in  that  year.  These  directions  are  not,  ^ 
properly  speaking,  a  rule  of  court :  they  are  merely  instructions  given  to 
the  mast^ers  for  the  regulation  of  their  conduct  in  a  matter  which,  by  the 
statute  of  Gloucester,  has  been  left  to  the  court — ^the  costs  of  increase 
being,  by  that  statute,  given  to  the  successful  party,  at  the  discretion  of  the 
courL  Looking  at  these  directions,  it  is  clear  that  the  costs  of  a  defendant 
are  not  within  meir  letter.  The  words  are — "  In  all  actions  of  assumpsit, 
debt,  or  covenant,  where  the  sum  recovered,  or  paid  into  court  and  accepted 
by  the  plamtiff  in  satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the 
settlement  of  the  action,  shall  not  exceed  20/.  without  costs,  the  pUnnUjpH 
costs  shall  be  taxed  according  to  the  reduced  scale  hereunto  annexed." 
Nothing  is  said  about  the  defendants  costs.  The  next  clause  provides  that 
^^  at  the  head  of  every  bill  of  costs  taken  to  the  taxing  office  to  be  taxed, 
it  shall  be  stated  whether  the  sum  recovered,  accepted,  or  agreed  to  be 
paid,  exceeds  the  sum  of  20/.  or  not,  in  the  following  form — 'Debt  above 
20/.,'  '  Debt  20/.  or  under.' "  That  also  seems  to  apply  only  to  the  plain- 
tiff's costs.  Then  follows  the  proviso,  that,  "  in  case  of  a  trial  before  i 
jud^  of  one  of  the  superior  courts  or  a  judge  of  assize,  if  the  iudge  shall 
certify  on  the  postea  that  the  cause  was  a  proper  one  to  be  tried  before  him, 
and  not  before  a  sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be 
taxed  upon  the  usual  scale."  The  scale  of  costs  annexed  contains  no 
costs  peculiarly  or  exclusively  applicable  to  defendants:  all  seem  to  be 
charges  or  disbursements  incurrea  or  made  by  or  on  account  of  the  plaintiff 
only.  It  is  said,  however,  that  the  masters  have  been  in  the  habit  of  taxing 
defendants'  costs  upon  the  same  principle  as  that  upon  which  plaintiffs' 
costs  are,  by  these  directions,  required  to  be  taxed.  That  certainly  is 
*so :  and  Williamson  v.  Heath  shows  that,  where  the  master  has,  in  r^^i  7 
'he  exercise  of  a  proper  discretion,  dealt  with  a  case  as  falling  ^ 
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within  the  spirit  of  the  instructions,  the  court  will  not,  on  that  account, 
direct  the  taxation  to  be  reviewed.  That  \p  all  which  that  case  decides. 
There,  the  defendant  having  resisted  the  plaintiff's  application  to  have  the 
cause  tried  before  the  sheriff,  the  court,  in  the  exercise  of  a  veiy  wise  dis- 
cretion, refused  to  relieve  him  from  a  difficulty  which  he  had  brought  upon 
himself.  The  question  is,  whether  the  master  has,  or  has  not,  in  this  case 
exercised  a  proper  discretion,  in  taxing  the  defendant's  costs  upon  the 
higher  scale ;  and  I  am  of  opinion  that  he  has.  It  is  true,  the  s)im  sought 
to  be  recovered  was  only  5/. :  but  the  question  between  the  parties  involved 
two  points  of  some  nicety — first,  whether  the  extracts  from  the  court-roDs 
were  sufficient  evidence  of  the  existence  of  a  custom  in  the  manor  for  the 
payment  of  a  fine  by  a  remainder-man  on  admittance  to  a  copyhold  ;  and, 
secondly,  whether  the  fine  that  had  been  assessed,  was  or  was  not  a  reason- 
able'one.  What  could  a  sheriff  have  done  with  questions  of  that  descrip- 
tion ?  It  seem  to  me  that  this  was  a  case  which  could  only  be  properly 
tried  before  a  judge  of  a  superior  court,  and  that  the  costs  have  been  pro- 
perty taxed  according  to  the  ordinary  scale. 

CfoLTMAN,  J.  Although  these  directions  do  not,  in  strictness,  apply  to 
the  costs  of  a  defendant,  they  may  furnish  a  guide,  for  the  discretion  of  the 
master,  in  taxing  a  defendant's  costs.  In  Wuliamson  v.  Heathj  the  master 
having  taxed  the  defendant's  costs  upon  the  lower  scale,  the  Court  of  Queen's 
Bench  declined  to  interfere.  That  case,  upon  the  facts,  appeared  a  proper 
one  to  be  tried  before  the  sheriff;  but  the  defendant  had  successfully  opposed 
the  application  for  a  writ  of  trial ;  and  that  is  assi^ed  by  the  court  as  one 
*7181  ^^'^^  ^^^  ^^^^^  *approval  of  the  exercise  of  the  master's  discretion. 
•I  On  the  other  hand,  in  Parsovs  v.  Pitcher  the  costs  were  taxed  upon 
the  higher  scale,  and  this  court  declined  to  order  a  review.  There  appears 
to  be  nothing  in  either  of  those  cases  to  fetter  the  exercise  of  our  judgment 
in  the  present  case. 

Ebskine,  J.  I  also  am  of  opinion  that  the  directions  in  question  apply 
only  to  the  costs  of  plaintiffs ;  not  merely  because  the  items  in  the  scale 
annexed  are  items  that  would  exclusively  form  part  of  a  plaintiff's  bill  of 
costs,  but  also  because  they  are,  in  terms,  limited  to  cases  where  the  sum 
recovered  or  paid  into  court  and  accepted  by  the  plaintiff  in  satisfaction  of 
his  demand,  or  agreed  to  be  paid  on  the  setdement  of  the  action,  shall  not 
exceed  20/.  without  costs — not,  where' the  sum  sought  to  he  recovered  shaQ 
not  exceed  20/. ;  which,  probably,  would  have  been  the  case  if  defendants' 
costs  had  been  contemplated.  The  second  paragraph  also  shows  that  plain- 
tiffs' costs  alone  were  meant ;  for,  it  requires  a  statement  at  the  head  of  the 
bill  which  could  not  be  applicable  to  a  defendant's  bill  of  costs.  The  pre- 
sent case,  therefore,  not  falling  strictly  within  the  directions,  the  question  is 
whether  Ae  master  has  done  wrong  m  taxing  the  defendant's  costs  upon 
the  ordinary  scale.  In  the  first  place  it  certainly  is  a  case  in  which  no 
judge  would  have  granted  a  writ  of  trial :  and,  if  tried  before  a  judge  of 
one  of  the  superior  courts,  a  certificate  that  it  was  a  proper  case  to  be  so 
tried  would  undoubtedly  have  been  granted.  What  is  there,  therefore,  to 
control  our  discretion  ?  In  Parsons  v.  Pitcher^  4  N.  C.  306, 6  Scott,  298, 
6  Dowl.  P.  C.  600,  the  costs  having  been  taxed  upon  the  higher  scale, 
though  the  sum  in  dispute  was  less  than  20/.,  this  court  refused  to  interfere, 
*71Q1  ^^  ^^  ground  that  the  attention  of  the  ^master  had  not,  at  the  time 
-'  of  the  taxation,  been  called  to  the  fact  that  the  demand  was  below 
20/.  But  if  these  directions  to  the  taxing  officers  had  amounted  to  an  im- 
perative rule,  forbidding  the  taxation  of  a  defendant's  costs  on  the  higher 
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Male  in  all  cases  where  the  sum  sought  to  be  recovered  did  not  exceed  20/., 
the  court  ought  to  have  interfered,  and  would  have  done  so.  In  the  other 
case,  WiUiamson  y.  Heathy  4  Q.  B.  402,  3  Gale  &  D.  474,  an  appUcaticm 
had  been  made  by  the  pttintiff  to  try  the  cause  before  the  sheriff,  which 
was  resisted  by  the  defendant ;  and  ultimately  there  was  a  judgment  as  in 
case  of  a  nonsuit.  The  master  having  taxed  the  defendant's  costs  upon 
the  lower  scale,  the  Court  of  Queen's  Bench  refused  to  interfere  with  that 
exercise  of  his  discretion,  because  the  defendant  had  himself  prevented  the 
case  from  going  before  the  sheriff.  Lord  Denman  certainly  says  that  a  de- 
fendant's costs  are  within  the  spirit  of  the  instructions :  but  he  clearly  does 
not  mean  that  in  all  cases  the  courts  are  bound  so  to  deal  with  them,  or  it 
would  not  have  been  necessary  to  assign  any  reason  for  not  interfering  in 
that  instance.  Upon  the  whole,  it  seems  to  me  that  there  is  nothing  either 
in  the  words  or  in  the  spirit  of  the  directions,  or  of  the  decisions  thereon, 
to  call  upon  us  tp  interfere  with  the  discretion  which  the  master  has  exer- 
cised in  this  case. 

Maule,  J.  I  also  concur  in  thinking  that  this  rule  ought  to  be  discharged. 
The  question  arises  upon  the  directions  given  by  the  courts  to  the  taxing 
officers  in  H.  Y.,  1834.  ^Fhese  directions,  it  is  to  be  remarked,  do  not 
purport  to  be  a  ruk  of  all  the  courts ;  and  no  doubt  this  was  done  ad- 
visedly. By  various  statutes,  ancient  and  modern,  successful  litigants  are 
declared  to  be  entitled  to  costs,  which  are  to  be  measured  by  the  dis- 
cretion •of  the  court.  In  determining  the  proper  amount  of  costs  r#7oo 
in  each  case,  the  courts  have  been  in  the  habit  of  being  ^ided, —  ^ 
although  I  apprehend  they  are  not  in  any  case  bound, — ny  the  certificates 
of  the  masters.  The  operation  of  the  directions  is,  to  limit  the  discretion 
which  the  courts  have  been  in  the  habit  of  confiding  to  their  officers :  but, 
they  do  not,  as  I  conceive,  limit  the  discretion  exercisable  by  the  courts 
themselves :  nor  do  they  profess  to  take  away  the  power  of  the  courts  to 
award  costs  in  any  case  as  they  may  think  fit.  The  reason  why  these 
directions  are  not  m  the  ordinary  form  of  a  rule  of  court  probably  is,  that 
they  might  in  that  case  have  operated  indirectly  as  a  partial  repeal  of  the 
statutes  giving  costs ;  and  I  believe  that  a  power  in  the  judges  to  make  a 
rule  that  shall  operate  to  take  away  the  rights  of  parties,  can  oq|y  be  given 
by  an  act  of  parliament.  Without  such  an  authority,  the  courts  could  no 
more  do  this  than  they  could  restrict  a  party  to  single  costs,  where  an  act 
of  parliament  had  awarded  him  double  costs.  But,  whether  they  might 
have  done  it  or  not,  it  is  not  material  to  consider ;  for,  the  judges  have  not, 
in  fact,  assumed  to  make  any  such  rule.  These  directions  to  the  taxing 
officers  apply  distinctly  and  plainly  to  the  costs  of  plaintiffs  only.  Looking 
at  the  langua^  of  the  introductory  instructions  and  at  the  accompanying 
scale,  I  think  it  clear  that  the  fi^mers  intended  to  confine  them  to  plaintiff's 
costs.  The  direction  as  to  the  heading  of  the  bill,  and  every  item  of  char^ 
contained  in  the  scale,  equally  point  to  the  same  conclusion.  Nothing  is 
said  about  instructions  for  plea,  or  engrossing  plea,  or  any  thing  else  that  is 
exclusively  applicable  to  a  bill  of  costs  for  a  defendant.  These  directions, 
in  cases  to  which  they  do  apply,  do  not  limit  the  master's  discretion  as  to 
the  loumess  of  the  amount  to  be  allowed ;  they  only  provide  that  he  shall 
not  allow  more  than  the  sums  set  down.  Before,  as  well  as  after  *the  r#72l 
issuing  of  those  directions,  the  master,  if  he  thought  fit,  might  allow  ^ 
a  party  less  than  the  usual  amount  of  costs ;  and  it  was  competent  to  the 
court  to  adopt  his  act.  It  was  in  the  exercise  of  such  a  discretion  that 
the  master  taxed  the  costs  in  IViUiamson  v.  Heath,    The  defendant  having 
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this  writ,  but  several  others;  and  I  (foesdon  if  he  comes  back;''  and  tha* 
the  deponent  then  made  ati  appointment  for  the  next  day,  when  he  agaim 
saw  the  same  clerk,  and  left  a  copy  of  the  writ  with  him. 

The  affidavit  described  the  defendant  by  his  initials  thus,  "  H.  D.  Cock- 
bum  ;"  and  there  being  nothing  in  it  to  ^ow  that  the  action  was  upon  a 
bill  of  exchange  accepted  by  the  defendant  by  the  initials  only  of  his  double 
Christian  name  (as  was  the  case,)  the  court  required  the  defect  to  be  sup- 
plied.    This  having  been  done  the  rule  was  Granted. 


•726]  •PECK  t;.  BOYES. 

In  dbh:  for  money  had  and  received,  it  is  not  sufficient, — to  bring-  tbe  case  within  a 
proviso  of  an  act  of  parliament  directing  that  no  action  shall  be  brought  for  any  thing 
done  in  pursuance  of  the  act  without  a  previous  notice  of  action, — to  plead  that  tbe 
debt  arose  out  of  tbe  sale  of  certain  cattle,  and  that  the  sale  of  such  cattle  was  a  thing 
done  in  pursuance  of  the  act. 

Debt.  The  plaintiflT  declared  against ''  Daniel  Boyes,  (the  defendant  in 
this  suit,)  clerk  for  the  time  being  of  the  pasture-masters  of  the  borough  of 
Beverley,  in  the  East  Riding  of  the  county  of  York,  according;  to  the  form 
of  the  statute  in  such  case  made "  (6  &  7  W.  4,  c'  Ixx,)  who  has  bet  i 
summoned,  &c.,  in  an  action  of  debt:  And  the  plaintiff*  demands  of  the 
defendant,  as  such  clerk  as  aforesaid,  the  sum  5/.  I3s.  2d.^  which  the  said 
pasture-masters  owe  to  and  unjustly  detain  from  him:  For  Uiat  whereas  the 
said  pasture-masters  on  the  1st  of  April,  1843,  were  indebted  to  the  plain- 
tiff in  61,  13s,  2d,  for  money  received  by  them  for  the  use  of  the  plaintiff, 
which  sum  of  money  was  to  be  paid  by  them  to  the  plaintiff  on  request ; 
whereby,  and  by  reason  of  the  non-payment  thereof,  and  by  force  of  the 
statute  aforesaid,  an  action  hath  accrued  to  the  plaintiff  to  demand  and 
have  of  and  from  the  defendant,  as  such  clerk  as  aforesaid,  the  sum  of 
money  above  demanded:  Yet  the  said  pasture-masters  have  not,  nor  has 
the  defendant,  as  yet  paid  the  sum  above  demanded,  or  any  part  thereofl 
Whereupon  the  plaintiff  saith  that  he  is  injured  and  has  damage  to  the  value 
of  5/.     And  thereupon  he  brings  suit,  &c. 

Pleas,  first,  "  by  statute " — that  the  said  pasture-masters  never  were 
indebted,  in  manner  and  form  as  in  the  declaration  was  alleged ;  secondly, 
that  the  debt  in  the  declaration  mentioned  arose  out  of  the  sale  of  a  certain 
heifer  of  the  plamtiff  by  the  said  pasture-masters  after  the  making  of  a 
certain  act  of  parliament  made  and  passed  in  the  6  &  7  W,  4,  (c.  hex,) 
intituled,  "  An  act  to  provide  for  the  better  regulation  of  certain  common 
•7271  *P*^stu^^  within  the  borough  of  Beverley,  in  the  East  Riding  of  the 
J  county  of  York,"  and  after  the  making  of  a  certain  other  act  of  par- 
liament made  and  passed  in  the  5  &  6  Vict.,  (c.  97,)  intituled  "  An  Act  to 
amend  the  laws  relating  to  double  costs,  notices  of  action,  and  pleas  of  the 
general  issue  under  certain  acts  of  parliament  ;**  that  the  said  heifer  of  the 
plaintiff  was,  before  the  commencement  of  this  suit,  to  wit,  on  the  1st  of 
January,  1843,  sold  by  the  said  pasture-masters,  and  the  said  sale  was  a 
thing  done  in  pursuance  of  the  said  first-mentioned  act  of  parliament;  and 
Aat  the  proceeds  of  the  said  sale  were  then  received  by  the  said  pasture- 
niastens,  and  were  and  are  the  money  in  the  declaration  supposed  to  have 
been  had  and  received  by  the  said  pasture-masters  to  the  use  of  the  plain- 
tiff; yet  the  plaintiff  did  not,  previously  to  the  commencement  of  this  action, 
give  to  him  the  defendant,  or  to  the  said  pasture-masters,  or  any  of  them, 
one  calendar  month's  notice  in  writing  of  the  same ;  but,  on  the  contraiy 
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Serjeant  said  that  the  officer  ol]je6ted  to  the  affidavit  on  the  authority  ol 
Jbolswi  V,  Phelpsy  6  M.  &  W.  626,  8  Dowl.  P;  C.  770 ;  where  the  Court 
of  Exchequer  held  an  affidavit,  whidi  stated  a  service  by  leaving  the  copy 
of  the  rule  "  with  the  defendant's  warehouseman  at  his  warehouse,"  to  be 
insufficient.  The  present  case  is  distinguishable ;  for  here  the  party  with 
whom  the  copy  was  left  is  described  as  *'  derk^ 

TiNPAL,  C.  J.  Notwithstanding  that,  he  may  be  in  a  very  subordinate 
employment.     You  had  better  amend  the  service. 

Maule,  J.  Service  upon  a  domestic  .servant  at  the  defendant's  place  of 
residence  is  held  sufficient,  on  the  ground  that  it  is  the  servant's  duty  to 
receive  papers  and  letters  left  there  for  his  master,  and  to  deliver  them  to 
him.     That  may  not  be  the  case  with  respect  to  this  clerk. 

The  rest  of  the  court  concurred.  Rule  refused. 


•HATFIELD  v.  HAVERFIELD.  [^724 

A  rule  for  an  attachment  for  non-payment  into  the  court  o^  the  proceeds  of  a  «a/e,-pursuani 
to  a  rule,  without  stating  the  amount,  must  be  a  rule  nisi. 

Byles^  Serjt,  moved  for  an  attachment  against  the  sheriff  for  disobedience 
of  a  rule  for  payment  into  court  of  the  proceeds  of  a  sale  under  a  fieri 
facias.  The  learned  Serjeant  submitted  diat  the  rule  should  be  absolute  in 
the  first  instance. 

Per  curiam.  As  the  rule  of  court  is  not  for  the  payment  of  a  sum  certainy 
the  rule  must  be  a  rule  nisi.  Rule  accordingly. 


CEAL  V.  COCKBURN. 

On  a  motion  for  a  distringat  to  proceed  to  outlawry,  reasonable  ground  must  be  disclosed 
by  the  afikUirit  for  believing  that  the  defendant  is  out  of  the  country. 

Where  the  affidavit  for  a  ditinngat  names  the  defendant  by  initials,  it  must  show  that  the 
action  is  brought  on  a  document  in  which  the  defendant  has  so  described  himself. 

BompaSj  Serjt.,  moved  for  a  distringas,  in  order  to  proceed  to  outlawiy 
against  the  defendant.  His  affidavits  stated  that  all  attempts  to  discover 
tbs  defendant's  place  of  abode  had  been  ineffectual,  all  that  the  plaintiff 
could  ascertain  being  that  the  defendant  had  held  a  situation  in  the  Ordnance 
Office  in  the  Tower  of  London ;  that,  previously  to  the  30th  of  October  last, 
several  applications  had  been  made  at  the  office  with  a  view  to  serving  him 
with  the  writ  of  summons,  but  that  on  all  such  occasions  the  deponent  had 
been  informed  that  the  defendant  was  not  there,  but  had  gone  out  of  town, 
or  had  gone  abroad,  and  that  the  time  of  his  return  was  quite  uncertain : 
that,  on  the  30th  of  October,  the  deponent  called  again  at  the  office,  and 
was  informed  *by  the  porter  there  that  the  defendant  was  out  of  rmja^ 
town,  and  that  he  (the  porter)  could  not  tell  when  he  would  return,  '- 
and  did  not  know  where  he  dwelt ;  that  the  deponent  thereupon  informed 
the  porter  that  he  came  for  the  purpose  of  serving  the  defendant  with  a  writ 
at  the  suit  of  the  plaintiff,  and  maae  an  a[^intment  for  the  following  day ; 
that  the  deponent  called  on  the  following  day  at  the  office  pursuant  to  his 
appointment,  when  he  was  informed  by  a  clerk  in  the  office  that  the  defend- 
ant had  ^otfe  abroad,  to  the  south  of  France,  he  believed ;  and  upon  the 
deponent^s  informing  the  clerk  the  purpose  of  his  visit,  and  asking  if  he 
knew  the  defendant's  place  of  abode,  the  clerk  replied,  ^^  No ;  in  met,  no 
one  knows;  but,  to  my  certain  knowledge  he  is  away,  not  only  to  avoid 
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be  commenced ;  and  such  notice  of  action  shall  be  sofficient,  any  act  or 
:icts  to  the  contraiy  thereof  notwithstanding."  The  third  section  renden 
it  necessary  to  plead  specially,  and  the  fourth  section  requires  one  monik^s 
notice  in  all  cases.  Here,  the  plea,  framed  in  conformity  with  the  provisioas 
of  the  statutes,  sets  up,  as  an  answer  to  the  action,  that  the  matter  out  of 
which  it  arisesy  is  within  the  scope  of  the  local  act,  and  that  notice  has  not 
been  given.  The  plea  does  not  state  the  facts  upon  which  the  defendant 
relies  in  order  to  found  the  conclusion  that  the  thine  complained  of  was 
done  in  pursuance  of  the  act ;  it  merely  alleges  that  &e  debt  arose  out  of 
Jie  sale  of  a  heifer,  and  that  the  sale  was  a  thing  done  in  pursuance  of  the 
act.  In  the  analogous  case  of  a  plea  justifying  an  arrest  for  felony  by  a  pri- 
vate person  upon  reasonable  grounds  of  suspicion,  which  plea  must  show 
the  circumstances^  in  order  to  enable  the  court  to  judge  whether  the  sa^i- 
*7301  ^^^^  *^^  reasonable  ;  Mure  v.  £sye,  4  Taunt.  34;  This  plea  seeks 
-■  to  put  matter  of  law  in  issue.  This  case  is  distinguishable  from  that 
of  an  action  for  a  malicious  prosecution,  in  which  it  is  the  duty  of  the  judge 
to  inform  the  jury,  that  if  they  find  that  the  facts  are  proved,  and  that  cer- 
tain inferences  necessary  to  tibe  existence  of  reasonable  or  probable  cause, 
are  warranted  by  such  facts,  such  facts  and  inferences  do  or  do  not  amount 
to  reasonable  or  probable  cause,  so  as  to  leave  the  question  of  fact  to  the 
iury,  and  of  law  to  the  jud^ ;  Ponton  v.  WiUia$nSj  2  Q.  B.  169,  1  Gak 
&  D.  504.  If  the  facts  creatme  the  necessity  for  a  notice  were  set  out  upon 
the  record,  the  plaintiff  could  take  advantange  of  their  insufficiency  by 
demurrer.  What  difficulty  could  there  be  in  stating  that,  in  pursuance  of 
the  statute,  the  heifer  had  been  seized  damage  feasant?  The  protection 
given  by  the  notice  is  not  limited  to  actions  for  torts ;  Waterhouse  v.  iGoen, 
4  B.  &  C.  200,  6  Dowl.  &  R.  267. 

Maule,  J.  Tlie  plea  alleges  that  the  sale  of  the  heifer  was  a  thing  done 
in  pursuance  of  the  act.  The  plaintiff  has  not  complained  of  the  sale.  The 
defendant  might  have  pleaded  that  the  money  was  bond  fide  received  in 
pursuance  of  the  powers  and  authorities  given  by  the  local  act 

Channellj  Serjt.,  in  support  of  the  plea.  The  plea  might  possibly  have 
been  more  correcdy  framed :  but  the  question  is  whether  enough  is  not 
stated  to  raise  the  defence  intended, — that  the  plaintiff  commenced  the 
suit  without  giving  him  notice  of  action.  The  plea  shows  that  the  money 
was  received  upon  the  sale  of  a  heifer,  and  that  the  sale  was  a  thing  done 
in  pursuance  of  the  local  act. 

*7311       *TiNDAL,  C.  J.  To  avoid  all  doubts,(a)  the  defendant  had  better 
J   amend  on  the  usual  terms.  Rule  accordingly. 

The  defendant  afterwards  delivered  an  amended  plea,  alleging  that  the 
money  in  the  declaration  stated  to  have  been  had  and  received  by  the  said 
pasture-masters  to  the  use  of  the  plaintiff,  was  so  had  and  received  by  the 
pasture-masters  to  the  use  of  the  plaintiff  aft^r  the  making  of,  &c.  (6  &  7 
W.  4,«c.  bcx,)  intituled,  8cc.,  and  after  the  making  of,  ££.  (5  &  6  W.  4. 
c.  97,)  intituled,  &c. ;  and  that  the  money  so  had  and  received  by  the  pasture* 
masters  to  the  use  of  the  plaintiff  was  and  is  the  proceeds  of  the  sale  of  a 
certain  heifer  of  the  plaintiff  by  the  pasture-masters  after  the  passing  of  the 
said  first-mentioned  act,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  28th  of  September,  1842,  sold  bond^fide  in  the  execution  of  the 
powers  and  authorities  to  the  pasture-masters  given  by  the  first-mentioned 
act ;  and  that  the  said  receipt  ojf  the  said  money  by  the  pasture-masters  to  the 

(a)  As  to  the  distinction  between  matters  of  law  and  of  fact,  see  Law  Review,  Pwi 
III.,  "  Of  the  Functions  of  the  Judge  as  distinguished  from  those  of  the  Jury." 
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me  of  the  pksxnJUff^  was  a  thing  by  them  honk  fide  ctone,  and  also  (hat  the 
detention  thereof  by  the  pasture-masters  Jrom  the  plaintiff]  and  for  which  the 
plaint^  has  above  complained  against  the  defendant^  was  and  is  a  thing  by 
them  bonfi  fide  done  in  pursuance  of  the  firjst-mentioned  act  and  in  execution 
of  ti^  powers  and  authorities  thereof:  vet  the  plaintiff  did  not,  previously 
to  the  commencement  of  the  action,  give  to  the  defendant,  or  to  the  pa»- 
•tare-masters,  or  any  of  them,  one  calendar  month's  notice,  &c. 

To  this  plea  the  plaintiff  demurred  specially,  and  the  defendant  joined 
in  demurrer ;  but,  before  argument,  a  compromise  took  place  between  the 
parties. 


•In  the  matter  of  SARAH  HARPER  and  others.  [♦732 

The  court  directed  the  officer  to  file  an  ackDowIedginent  of  a  married  woman,  it  appear- 
ing by  affidaTit,  and  also  upon  tlie  certificate,  that  she  was  deaf  and  dumb,  the  nature 
of  the  transaction  having  been  duly  explained  to  her  by  signs,  and  that  she  had,  in  like 
manner,  signified  her  assent. 

Talfourdj  Serjt.,  moved  for  an  order,  that  the  proper  officer  appointed 
for  that  purpose,  might  file  the  certificate  of  acknowledgment  in  this  case 
and  the  affidavit  of  the  due  taking  thereof,  pursuant  to  the  stat.  3  &  4 
W.  4,  c.  74. 

The  affidavit  on  which  the  motion  was  founded  was  made  by  John  Owen, 
an  attorney,  and  William  Wilson.  The  former  stated  that  Sarah  Harper 
was  deaf  and  dumb,  and  that,  previously  to  her  making  the  acknowledg- 
ment, he  explained  to  Wilson  the  nature  and  purport  of  Siesaid  deed,  and 
requested  him  to  inquire,  by  signs,  of  her  the  said  Sarah  Harper,  whether 
Ae  intended  to  give  up  her  interest  in  the  estates  in  respect  of  which  such 
acknowledgment  was  taken,  without  having  any  provision  made  for  her  in 
lieu,  or  in  consequence  of,  or  in  return  for,  her  so  giving  up  her  interest  in 
such  estates ;  and  that  the  said  W.  Wilson  by  signs  made  such  inquiry,  and 
in  answer  thereto  the  said  Sarah  Harper  by  signs  signified  that  she  did  mtend 
to  give  up  her  interest  in  the  said  estates  without  having  any  provision  made 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  up 
such  her  interest ;  of  which  declaration  of  the  said  Sarah  Harper  the  depo- 
nent had  no  reason  to  doubt  the  truth,  and  he  verily  believed  the  same  to 
be  true.  The  deponent  Wilson  stated  that  he  was  the  nephew  of  Sarah 
Harper,  and  that  she  could  neither  read  nor  write;  that  he  had  long 
been  accustomed  to  communicate  and  converse  with,  and  convey  inforipa- 
mation  to,  and  receive  information  from,  the  said  Sarah  Harper  by  signs; 
and  that  he  did,  at  the  request  of  the  said  John  Owen,  explain  by  signs  to 
the  said  Sarah  Harper,  *the  nature  and  purport  of  the  said  deed,  r^^oo 
and  inquired  of  her  by  signs,  whether  she  understood  the  same,  and  *- 
whether  she  intended  to  give  up  her  interest  in  the  estates  in  respect  of 
which  such  acknowledgment  was  taken,  without  having  any  provision  made 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  up 
her  interest  in  such  estates ;  and  in  answer  to  such  inquiries  so  made  by 
signs  as  aforesaid,  the  said  Sarah  Harper  signified  that  she  did  understand 
the  said  deed,  and  that  she  did  so  intend  to  give  up  her  interest  in  the  said 
estates,  without  having  any  provision  made  for  her,  in  lieu  of,  or  in  return 
for,  or  in  consequence  of  her  so  giving  up  such  her  interest ;  ^and  that  he 
communicated  to  the  said  John  Owen,  and  also  to  the  said  commissioners 
the  real,  true,  and  bond  fide  answers  and  meaning  of  the  said  Sarah  Harper 
to  such  their  aforesaid  inquiries. 
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At  the  foot  of  the  certificate  of  acknowledgment  the  following  additioa 
was  made  by  the  commissioners :  '^  And  we  further  certify,  that,  the  aaid 
Sarah  Harper  being  deaf  and  dumb,  the  nature,  purport,  and  contents  a[ 
the  said  deed,  previously  to  her  acknowledgment  thereof,  were  fully  ex* 
plamed  to  her  in  our  presence  by  W.  Wilson,  being  a  person  accustomed 
to,  anct  competent  to,  hold  conversation  by  signs  with,  the  said  Sarah 
Harper ;  and  from  such  explanation  and  the  interpretation  thereof  to  us  bjk 
the  said  W.  Wilson,  we  further  certify  that  the  said  Sarah  Harper  fieely 
and  voluntarily  consented  to  the  same." 

TiNDAL,  C.  J.  Enou^  seems  to  have  been  done.  The  explanation  and 
assent  appear  to  have  been  communicated  in  the  only  possible  way. 

The  rest  of  the  court  concurred.  Rule  granted. 
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In  case  for  infringing  a  patent,  the  declaration,  afler  setting  oat  the  letters  patent  with 
the  usual  proviso  for  making  it  void  in  case  of  the  non-enrolment  of  a  specification 
within  six  calendar  months,  alleged  that  the  plaintiff  did,  in  pursuance  of  the  said  pro- 
viso and  of  tbe  said  letters  patent,  by  an  instrument  in  writing  under  his  hand  and 
seal,  particularly  describe  and  ascertain  the  nature  of  his  said  invention  and  in  what 
manner  the  same  was  to  be  and  might  be  performed,  and  afterwards  and  within  six 
calendar  months  next  after  the  date  of  the  letters  patent,  cause  tbe  said  instrument  in 
writing  to  be  enrolled  in  Chancery.  The  plea  averred  that  the  plaintiff  caused  to  be 
enrolled  in  Chancery,  within  six  calendar  months  after  the  date  of  the  said  letters 
patent,  to  wit,  on,  &c.,  a  certain  instrument  in  writins  in  the  words  and  to  tbe  effect 
following — setting  it  out  in  hoc  verba — and  that  the  plaintiff  caused  to  be  enrolled  in 
Chancery,  within  six  months  after  the  date  of  tbe  letters  patent,  no  instrument  in  wri- 
ting other  than  and  except  the  said  instrument  in  writing  thereinbefore  set  forth  and 
contained,  whereby,  and  by  reason  of  the  premises,  the  said  letters  patent  in  the 
declaration  mentioned  ceased  and  determined  and  became  and  were  and  still  are  of 
no  force  and  effect — concluding  with  a  verification.  On  special  demurrer,  tbe  plea 
was  held  bad  on  the  ground  that  it  was  an  argumentative  traverse  of  the  enrolment 
alleged  in  the  declaration. 

Case,  for  infHnging  a  patent  granted  to  the  plaintiff  for  ^^  an  improved 
manufacture  of  metal  plates  for  Sieathing  the  bottom  of  ships  or  other  such 
vessels." 

The  declaration — after  setting  out  the  grant  of  die  letters  patent,  on  the 
22d  of  October,  3  W.  4,  (1832,)  subject  to  the  usual  proviso,  "  that,  if 
the  plaintiff  should  not  particularly  describe  and  ascertain  the  nature  of 
his  said  invention,  and  in  what  manner  the  same  was  to  be  performed, 
by  an  instrument  in  writing  under  his  hand  and  seal,  and  cause  the  same 
to*be  enroDed  in  the  high  Court  of  Chancery,  within  six  calendar  months 
next,  and  immediately  after  the  date  of  the  said  letters  patent,  then  those 
letters  patent,  and  all  liberties  and  advantages  whatsoever  thereby  granted 
should  utterly  cease,  determine,  and  become  void,  any  thing  thereinbefore 
contained  to  the  contrary  thereof  if  any  wise  notwithstanding" — alleged 
•7351  *^*  ^^  plaintiff  *  did  afterwards,  to  vAi^  on  the  22J  of  April,  1^3, 
J  in  pursuance  of  the  said  proviso  and  of  the  said  letters  patent,  by 
an  instrument  in  writing  under  his  hand  and  seal,  particularly  describe  and 
ascertain  the  nature  of  his  said  invention,  and  in  what  manner  the  same 
was  to  be  and  mi^t  be  performed,  and  afterwards,  and  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said  letters  patent,  to 
wit,  on  the  day  and  year  last  aforesaid,  did  cause  the  said  instrumeit  in 
writing  to  be  enrolled  in  the  high  Court  of  Chancery :  Averment,  that  the 
defendants,  well  knowing  the  premises,  but  contriving  and  wrongfully  in- 
tending to  mjure  the  plaintiff,  and  to  deprive  him  of  the  profits,  benefits, 
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and  advantages  which  he  might,  and  otherwise  would,  have  derived  and 
acquired  from  the  making,  usmg,  and  vending  of  the  said  invention,  after 
the  making  of  the  said  letters  patent,  and  within  the  said  term  of  years 
therein  mentioned,  to  wit,  on  the  1st  of  May,  1842,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  the  suit,  and 
before  the  expiration  of  the  said  term  of  fourteen  years,  in  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland  called  England,  unlawfully 
and  unjusdy,  and  without  die  leave  and  licence,  and  against  the  will,  of  the 
plaintiir,  did  make  and  exercise  and  put  in  practice  die  said  invention  of 
the  plaintiff",  in  breach  of  the  said  letters  patent,  and  against  the  privilege 
so  granted  to  the  said  plaintiff*;  whereby  the  plaintiff"  had  been  and  wal 
greatly  injured  and  had  been  and  was  deprived  of  a  great  part  of  the 
profits  and  advantages  which  he  might,  and  otherwise  would,  have  derived 
and  acquired  from  the  said  invention ;  and  that  the  defendants,  further 
contriving  and  wrongfully-  intendino^  as  aforesaid,  after  the  making  of  the 
said  letters  patent,  and  within  the  said  term  of  years  therein  mentioned,  to 
wit,  on  the  1st  of  May,  1842,  and  on  divers  other  days  and  times  between 
that  day  and  die  expiration  of  the  said  term  of  years  as  ^aforesaid,  r^^og 
and  before  the  commencement  of  the  suit,  in  that  part  of  the  said  ^ 
united  kingdom  called  England,  unlawfully  and  unjustly,  without  the  leave 
or  licence,  and  against  the  will,  of  the  plaintiff*,  made,  vended,  and  sold 
divers,  to  wit,  10,000  metal  plates,  &c.  &c.,  in  imitation  of  the  said  inven- 
tion of  the  plaintiff",  in  further  breach  of  the  said  letters  patent,  and  against 
the  privileges  so  granted  to  the  plaintifi"  as  aforesaid ;  whereby  the  plaintiff* 
had  been  greatiy  injured,  and  deprived  of  a  further  great  part  of  the  profits 
and  advantages  which  he  might,  and  otherwise  would,  have  derived  and 
acquired  from  die  said  invention. 

Sixth  plea :  that,  in  and  by  the  letters  patent  in  the  declaration  mentioned, 
it  was,  among  other  things,  provided,  that,  if  the  plaintiff*  should  not  par- 
ticularly describe  and  ascertain  the  nature  of  the  said  invention  and  in  what 
manner  the  same  was  to  be  performed,  by  an  instrument  in  writing  under 
his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  the  high  Court  of 
Chancery  within  six  calendar  months  next  and  immediately  after  the  date 
of  the  said  letters  patent,  the  said  letters  patent,  and  all  Uberties  and  ad- 
vanta^s  whatsoever  thereby  granted,  should  utterly  cease  and  determine, 
any  thing  thereinbefore  contained  to  the  contrary  thereof  in  any  wise  not- 
withstanding: that  die  plaintiff*  caused  to  be  enrolled  in  the  said  high  Court 
of  Chancery,  within  six  calendar  months  next  and  immediately  after  tl\p 
date  of  the  said  letters  patent,  to  wit,  on  the  22d  of  April,  1843,  a  certain 
instrument  in  writing,  in  the  words  and  to  the  eff*ect  following ;  that  is  to 
say,  &c.  The  plea  then  set  out  the  specification,  and  concluded  with  an 
allegation  that  the  said  plaintiff*  caused  to  be  enrolled  in  the  said  high  Court 
of  Chancery,  within  six  calendar  months  next  and  immediately  after  the 
date  of  the  said  letters  patent,  no  instrument  in  writing  other  than  and  ex- 
cept the  said  instrument  in  writing  thereinbefore  set  *forth  and  con-  r^^o^ 
tained ;  whereby,  and  by  reason  of  the  premises,  the  said  letters  ^ 
patent  in  the  declaration  mentioned  ceased  and  determined,  and  became 
and  were,  and  still  are,  of  no  force  and  eff*ect.     Verification. 

Special  demurrer  to  this  plea,  assigning  for  causes,  that  it  did  not  show 
or  state  with  sufficient  or  any  certainty,  how,  or  in  what  particulars  or  re- 
spects, or  on  what  grounds,  the  plaintiff*  failed  in  particularly  describing  and 
ascertaining  the  nature  of  the  said  invention,  and  in  what  manner  die  same 
was  to  be  performed,  by  the  said  instrument  in  writing  set  out  in  the  said 
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plea,  or  how  otherwise  he  made  defiiult  in  complying  with,  or  did  not  ob-> 
serve  or  comply  with,  the  supposed  proviso  in  that  plea  mentioned,  or  that 
he  made  any  default  in  complying  therewith — ^that  it  did  not  show  or  state 
with  sufficient  or  any  certainty,  any  fact  on  which  issue  could  be  taken,  so 
as  to  submit  to  the  jury  whether  the  plaintiff  had  observed  or  compUed 
with  the  said  proviso ;  and  that  it  submitted  to  the  court  the  question, 
whether  the  plaintiff  had  or  had  not  observed,  or  complied  with,  the  said 
proviso,  without  stating  or  showing  any  facts  or  circumstances,  whereupon 
or  whereby  the  court  could  perceive  or  determine  the  question  with  certainty, 
or  whether  the  plaintiff  had,  in  any,  and  what,  respects  omitted  so  to  observe 
or  comply — that  it  was  bad  for  not  traversing  the  averment  in  the  declaration 
Ibat  the  plaintiff  did,  in  pursuance  of  the  said  proviso,  particularly  describe 
and  ascertain  the  nature  of  his  said  invention,  and  in  what  manner  the  same 
was  to  be  performed,  as  therein  was  particularly  alleged — that,  if  the  plea 
was  intended  to  be  such  traverse,  it  was  a  circuitous  and  had  traverse  thereof 
— that  it  was  a  negative  pregnant,  and  a  plea  in  confession,  without  any,  or 
with  an  improper  and  bad,  avoidance ;  for  that  it  appeared  that  it  was  in- 
tended by  the  pleas  to  show  that  the  plaintiff  had  not  complied  with  the 
*7381  P^^^^  ^  ^^  ^^^^  P^^^  ^^^  ^"  ^^  declaration  mentioned,  *and  vet 
J  did  not  aver  that  he  did  not  so  comply,  but  showed  that  he  intended 
and  purported  so  to  comply  by  means  of  the  said  instrument  set  out  in  the 
plea,  and  did  not  show  that  he  did  not  in  fact  by  the  said  instrument  so 
comply,  and  that  the  said  plea  led  to  great  uncertainty,  inunity,  and  prolixity 
in  pleading,  and  was  in  other  respects  informal  and  insufficient,  &c. 

Joinder  in  demurrer. 

Sir  T.  WUde^  Seijt,  (with  whom  was  Cowlings)  for  the  plaintiff.  This 
plea  is  certainly  defective.  It  neither  traverses  any  allegation  in  the  decla- 
ration, nor  tenders  any  precise  issue.  It  is  averred  in  me  declaration  that 
the  plaintiff  duly  filed  a  specification.  If  the  defendants  meant  to  traverse 
that  aUegation,  they  should  have  done  so  in  direct  terms.  The  plea  states, 
that  the  plaintiff  filed  a  certain  specification,  and  no  other:  it  does  not  say 
that  such  specification  is  the  same  as  that  mentioned  in  the  declaration.  If 
it  is  intended  by  the  plea  to  deny  the  enrolment  of  the  plaintiff's  specifica- 
tion, it  is  a  circuitous  and  argumentative  denial  of  the  fact.  It  is  impossible 
for  die  plaintiff  to  know,  whether  he  will  be  called  upon  to  answer  obiec- 
tions  to  the  specification  of  law  or  of  feet.  The  specification  may  be  bad 
on  the  face  of  it  as  a  matter  of  law,  or  it  may  be  so  imperfect  that  no  work- 
man can  carry  it  out,  and  thus  become  matter  of  evidence  before  a  jury.  It 
18  not  possible  to  discover  the  exact  meaning  of  the  plea ;  and  the  uncer- 
tainty m  which  it  involves  the  case  shows  the  necessity  of  adhering  strictly 
to  the  rules  of  pleading.  The  presumed  object  of  this  plea  is  to  place  the 
specification  upon  the  record  so  as  to  avoid  the  difficulty  that  arose  in  the 
case  of  Walton  v.  Potter,  3  Mann.  &  Gr.  411, 4  Scott,  N.  R.  91  .(a)  There, 
•7391  *^  *  declaration  for  an  infiringement  of  the  plaintiff's  •patent  for  "  an 
J  invention  of  improvements  in  cards  for  carding  wool,  cotton,  silk, 
and  other  fibrous  substances,  and  for  raising  the  pile  of  woollen  and  othei 
cloths,"  the  defendants  pleaded,  amongst  other  pleas,  one  in  which,  aftei 
setting  out  the  specification,  they  alleged  that  certain  cards,  that  is  to  say, 
sheet  cards  and  top  cards,  were,  before  and  at  the  time  of  granting  the  let- 
ters patent,  cards  for  carding  cotton  and  other  fibrous  substances,  within  the 
meaning  of  the  letters  patent  and  specification,  and  during  all  that  timi* 

(a)  And  see  Derofiw  ▼.  Fairit^  Webster's  Patent  Cases,  p.  161. 
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were  ordinary  cards  within  such  meaning,  and  in  general  ana  Known  use; 
and  that  the  said  invention  was  and  is  unfitted  and  useless  for  the  purpose 
of  the  construction  of  sheet  cards  and  top  cards,  or  either  of  them,  as  claimed 
and  described  in  and  by  the  letters  patent  and  specification ;  wherefore 
the  said  letters  patent  were  void.  After  verdict  for  the  plaintiff,  the  court 
held  that  the  specification,  as  set  out  in  the  introductory  part  of  die  plea, 
was  merely  matter  of  inducement,  and  was  not  upon  the  record  so  as  to 
warrant  a  motion  in  arrest  of  judgment,  founded  on  the  supposed  insuffi* 
ciency  of  the  invention  therein  described  to  form  the  subject-matter  of  a 
patent.  The  proper  mode  of  getting  the  specification  before  the  court  is  by 
tendering  a  bill  of  exceptions.  Whether  any  mode  can  be  devised,  whereby 
the  defendants  can  bring  it  before  the  court  on  the  pleadings,  it  is  unneces- 
sary to  consider;  for,  at  any  rate,  this  plea  is  an  informal  mode  of  doing  so. 
There  is  nothing  on  which  the  plaintiff  can  take  issue ;  for  he  cannot  take 
issue  on  the  conclusion,  that  by  reason  of  the  premises  the  patent  became 
void.  [CoLTMAN,  J.  If  the  defendants  had  pleaded  that  the  specification 
mentioned  in  the  declaration  was  a  certain  specification  in  the  words  and 
figures  following,  and  had  averred  that  no  other  specification  had  been 
filed,  would  the  plea  have  been  objectionable  ?]  It  would  still  have  been 
bad.  [CoLTMAN,  J.  An  argumentative  ^traverse  is  bad,  but  an  rm'JAfi 
argumentative  confession  is  another  matter.  This  may  be  consid*  I- 
ered  an  argumentative  confession  and  avoidance.  Whether  the  avoidance 
is  sufficient  will  depend  upon  how  far  we  can  collect  firom  the  face  of  the 
specification  whether  it  is  good.]  There  is  no  case  in  which  the  court 
has  recognised  an  argumentative  confession.  If  the  plea  confesses  that  the 
plaintiff  enrolled  a  good  specification,  how  is  that  avoided  ?  The  avoid- 
ance is  of  that  which  is  previously  confessed.  Assuming  that  an  argument- 
ative confession  would  be  good,  there  is  here  no  confession  at  all.  [Maule,  J. 
The  plea  is  an  argumentative  denial  of  the  enrolment.] 

Channell^  Seijt.,  (with  whom  was  Webster^)  was  now  called  upon  by  the 
court.  The  plea  is  good  in  form,  and,  although  no  precise  authority  can 
be  cited  for  it,  such  a  plea  ought,  for  the  purposes  of  justice,  and  from  the 
necessity  of  the  case,  to  be  allowed.  The  letters  patent  are  granted  subject 
to  a  proviso  or  condition  that  the  grantee  shall,  within  a  limited  time,  enrol 
in  Chancery  a  specification  of  his  invention,  describing  its  nature  and  the 
manner  in  which  it  is  intended  to  carry  it  into  efTect.  In  declaring,  how- 
ever, on  the  letters  patent,  the  plaintiff  is  not  bound,  nor  is  it  ususJ,  to  set 
out  die  specification,  or  to  allude  to  it  at  all.  That  bein^  so,  the  only  course 
for  the  defendants  is,  to  bring  it  before  the  court  by  plea:  and  there  are 
many  cases  to  show  that  its  construction  is  entirely  a  question  of  law.  The 
King  V.  Wheeler,  2  B.  &  Aid.  345 ;  JMlson  v.  Harford,  8  M.  &  W.  806, 
1  Webster^s  Patent  Cases,  331.  Being  matter  for  the  opinion  of  the  court, 
the  defendants  wish  to  place  it  before  such  court  at  an  early  stage  of  the 
proceedings,  and  no  other  mode  of  doin^  so  than  that  adopted  here  has 
been  suggested,  'except  by  a  bill  of  exceptions  at  the  trial.  [Tindal,  rm^A\ 
C.  J.  That  may  be  said  of  every  issue  where  a  written  instrument  ^ 
forms  part  of  the  evidence.]  The  defendants  have  a  right  to  raise  a  question 
of  law  alone.  [Maule,  J.  I  am  disposed  to  think  that  inav  be  done.  The 
question  is,  whether  this  mode  of  doing  it  is  correct.]  The  specification, 
it  is  said,  is  not  identified ;  but  it  is,  in  effect,  shown  to  be  the  same ;  and 
there  is  no  special  demurrer  on  this  point.  [Maule,  J.  Suppose  the  de- 
claration to  have  set  out  a  good  specification,  and  to  have  averred  that  the 
plaintiff  had  caused  the  same  to  be  duly  enrolled,  and  that  the  plea  had  set 
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forth  anotber  specification,  and  to  have  alleged  that  the  defendants  had  en- 
rolled the  latter  specification  and  no  other,  would  not  the  plea  clearly  have 
been  bad  ?]  The  general  rule  of  law  is,  that  where  a  plaintiff  takes  an  in* 
ierest  which  may  be  defeated  on  a  given  event, — as  by  this  proviso, — the 
matter  of  defeasance  must  come  from  the  defendants.(a)  It  is  conceived 
that,  all  that  this  declaration  says  about  the  proviso,  may  be  treated  as  sur- 
plusage, and  that  the  matter  of  defeasance  stated  by  the  defendants  is  to  be 
considered  as  coming  substantially  from  them  in  dieir  plea,  and  that  it  is 
matter  of  confession  m  point  of  fact,  but  of  avoidance  in  point  of  law.  The 
obligee  of  a  bond  does  not  usually  state  the  condition  in  his  declaration ; 
but  there,  the  defendant  has  an  advantage — ^which  the  present  defendants 
do  not  possess — of  having  the  condition  set  out  on  oyer ;  upon  which  it 
becomes  part  of  the  declaration.  FTindal,  C.  J.  The  cases  are  not  parallel; 
for  the  condition  in  a  bond  is  to  be  performed  by  the  defendant ;  but  here 
the  proviso  is  to  be  observed  by  die  plaintiff.  [Maule,  J.  The  simple 
course  would  have  been  to  say,  that  the  plaintiff's  specification  was  as  k>I« 
lows.]  That  the  pleaontended  to  do,  and  it  is  submitted  that,  in  substance, 
*7d21   ^^  ^^  ^^'^^  ^'     *^^  ^^  plaintiff  had  set  out  the  specification,  per- 

-^  haps  the  defendants  might  have  demurred  to  it.  Not  having  done 
80,  it  is  for  the  defendants  to  bring  it  before  the  court.  If  this  plea  does 
not  sufficiently  identify  the  specification,  there  is,  of  course,  an  end  of  the 
case ;  but  if  it  is  shown  to  be  the  same,  then  the  court  must  look  at  the  \vfaole 
of  the  plea.  It  is  submitted  that  it  is  good,  on  the  ground  that  the  defend- 
ants are  bound  to  set  out  the  proviso,  and  to  state  that  the  specification 
set  forth,  and  no  other,  was  enrolled  within  the  specified  time.  By  these 
means  the  court  has  all  the  materials  brought  before  it,  in  order  to  enable  it 
to  come  to  a  decision.  The  plea  confesses  the  patent  in  point  of  fact,  but 
avoids  it  in  point  of  law,  by  saying  that  there  was  no  enrolment  of  a  suffi- 
cient specification ;  in  other  words  it  confesses  an  enrolment  in  fact,  but 
avoids  it  as  a  matter  of  law.  [Maule,  J.  It  confesses  an  enrolment  of  the 
instrument  mentioned  in  the  plea,  but  not  of  that  stated  in  the  declaration.] 
There  is  no  ground  of  demurrer  as  to  this.  [Maule,  J.  One  ground  ot 
demurrer  is,  that  the  plea  is  an  argumentative  denial  of  the  enrolment ;  and 
is  it  not  so  ?  The  declaration  might  possibly  have  been  good  without  refei^ 
ring  td  the  proviso,  but  it  is  going  a  long  way  to  say,  that,  if  the  declaration 
does  set  out  the  proviso,  it  is  surplusage.]  This  plea  was  intended  to  be 
firamed  with  reference  to  the  observations  and  decisions  of  this  court  in 
WaUan  v.  Potter,  3  Mann.  &  Gr.  411, 4  Scott,  N.  R.  91, 1  Webster's  Pat. 
Cases,  598—613,  and  Gibson  v.  Brand,  4  Mann.  &  Gr.  179, 4  Scott,  N.  R. 
844,  1  Webster's  Pat.  Cases,  631  ;  and,  in  order  to  raise  the  question 
as  to  the  sufficiency  of  the  specification  on  the  record,  it  is  submitted,  sup- 
posing the  specification  mentioned  in  the  plea  to  be  sufficiently  identified 
with  Uiat  named  in.  the  declaration,  thai  this  plea  is  good  both  in  point  of 
form  and  substance. 
•7431       *  Wilde,  in  reply,  was  stopped  by  the  court. 

-I  Tindal,  C.  J.  It  appears  to  me  that  this  plea  is  insufficient 
on  the  ground  that  it  amounts  at  the  most  to  an  argumentative  denial 
that  the  plaintiff  had  caused  to  be  enrolled  in  Chancery,  within  the  limited 
period,  a  specification  properly  describing  the  nature  of  his  invention,  ana 
m  what  manner  the  same  was  to  be  performed.  The  declaration  com- 
mences, in  the  usual  mode  of  declaring  on  letters  patent,  by  setting  out  the 
letters  patent  with  the  proviso  subject  to  which  they  are  granted.  I  appre- 
(a)  Vide  Wymu  ▼.  Wynne,  antA,  vol.  ii.  8. 
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hend,  that,  if  the  plaintiff  had  not  set  out  the  proyiso  in  his  declaration, 
the  defendants  might  have  set  it  out  on  oyer.  That  it  is  requisite  to  set 
out  the  proviso  in  order  to  give  the  plaintiff  a  title  to  sue,  appears  from  the 
letters  patent  themselves.  The  making  and  enrolment  of  a  specification 
are  required  to  be  performed  by  the  patentee  as  a  condition  of  the  grant ; 
he  is  bound, -by  the  ordinary  rules  of  pleading,  to  allege  performance. 
It  bears  some  resemblance  to  the  pleadmg  of  a  bargain  and  sale  under  the 
27  H.  8,  c.  16.  That  statute  declares  that  no  manors,  lands,  &c.,  shall 
pass  by  reason  only  of  any  bargain  and  sale  thereof,  except  the  same 
bargain  and  sale  be  made  by  vrriting  indented,  sealed,  and  enrolled,  within 
six  months  of  the  date  thereof,  in  one  of  the  king's  courts  of  record  at 
Westminster,  &c.  It  has  always  been  considered  to  be  necessary  that  the 
party  who  pleads  a  conveyance  by  bargain  and  sale,  should  allege  that  a 
deed  was  enrolled  within  the  six  months  limited  by  the  statute ;  and  a  plea 
omitting  that  allegation,  has  been  held  bad.(a)  In  the  present  declaration 
the  plaintiff  distincdy  alleges  that  he  did,  in  pursuance  of  the  proviso  and 
of  the  letters  patent,  by  an  instrument  *under  his  hand  and  seal,  r*^^^ 
particularly  describe  and  ascertain  the  nature  of  his  said  invention  ^ 
and  in  what  manner  the  same  was  to  be  and  might  be  performed ;  and 
that  he  did  afterwards,  and  within  six  calendar  months  next  and  imme- 
diately after  the  date  of  the  said  letters  patent,  cause  the  said  instrument  in 
writing  to  be  enrolled  in  the  high  Court  of  Chancery :  that  is,  he  caused  to 
be  enrolled  the  said  instrument  in  writing  in  which  he  had  particularly 
described  and  ascertained  the  nature  of  his  invention  and  the  manner  in 
vdiich  it  was  to  be  carried  into  effect ;  and  that  part  of  the  allegation  ou^t 
to  have  been  included  in  the  traverse  of  the  defendants.  Instead  of  taking 
a  distinct  traverse,  that  which  they  set  up,  however,  amounts  only  to  affirm- 
ative matter,  and  is  no  denial  at  all  of  the  allegation  in  the  declaration. 
They  say  that  the  plaintiff  caused  to  be  enrolled  in  Chancery,  within  six 
calendar  months  after  the  date  of  the  said  letters  patent,  a  certain  instru- 
ment in  writing,  in  the  words  and  to  the  effect  in  the  plea  set  forth ;  and 
then  proceed  to  aver  that  the  plaintiff  caused  to  be  enrolled  in  Chancery, 
within  six  months  after  the  date  of  the  said  letters  patent,  no  instrument  in 
writing  other  than  and  except  the  said  instrument  in  writing  thereinbefore 
set  forth  and  contained.  What  is  that  in  effect  but  bringmg  together  two 
afHrmatives,  the  one  on  the  part  of  the  plaintiff,  the  other  on  the  part  of  the 
defendants,  which  is  bad  without  a  special  traverse?  If  the  plea  had  gone 
on  to  say,  ^^  without  this  that  the  plaintiff  did,  within  six  calendar  months 
next  and  immediately  after  the  date  of  the  said  letters  patent,  by  an  instru- 
ment under  his  hand  and  seal,  particularly  describe  and  ascertain  the  nature 
of  his  said  invention  and  in  what  manner  the  same  was  to  be  and  mi^ht  be 
performed,  and  cause  the  said  instrument  in  writing  to  be  enrolled  m  the 
said  high  Court  of  Chanceiy,''  the  plea  mi^t  have  been  a  good  one :  but 
that  would  not  have  answered  *the  object  which  the  defendants  had  rm'jAf. 
in  view.  On  the  ground,  therefore,  that  this  plea  amounts  only  to  ^ 
an  argumentative  denial  that  the  plaintiff  did,  within  the  time  hmited, 
cause  the  specification  to  be  enrolled  in  Chancery,  I  am  of  opinion  that  it 
^s  bad.  It  also  appears  to  me  that  the  objection  is  sufficiently  pointed  out 
by  the  demurrer. 

CoLTMAN,  J.  It  is  a  rule  in  pleading,  that,  where  there  is  a  material 
allegation  on  the  one  hand,  and  an  allegation  on  the  other  that  is  inconsist- 

(a)  So,  unless  it  state  in  what  oouit  it  was  enrolled;   Warley  v.  Parley^  Cro.  Jac.  291, 
Yelv.  213. 
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ent  tberewith,  the  plea  must  conclude  with  a  special  traverse.  In  the 
present  case,  the  defendants  ou^t  I  think  to  have  concluded  their  plea  in 
that  manner.  But  instead  of  expressly  denying  the  enrolment  of  the  specifi- 
cation the  denial  is  an  argumentative  one.  It  is  said  that  none  of  the 
grounds  of  special  demurrer  precise^^  hit  this  objection.  It  is  true  that  the 
causes  of  demurrer  assigned  do  not  do  so  in  express  terms ;  but  I  think 
they  sufficiently  intimate  to  the  court  and  to  the  defendants,  that  the  objec- 
tion M^as  intended  to  be  taken. 

£rskine,  J.  The  plea  in  question  is  nothing  more  than  an  argumentative 
and  circuitous  traverse  of  the  allegation  in  the  declaration  that  the  plaintiff 
caused  to  be  enrolled  in  Chancery,  within  six  months  after  the  date  of  the 
letters  patent,  a  specification  of  his  invention.  The  defendants  in  their  plea, 
after  setting  out  the  proviso,  aver  that  the  plaintiff  caused  to  be*  enrolled  in 
Chancery  within  the  period  limited,  a  certain  instrument  in  writing  in  the 
words  and  to  the  effect  following.  And  after  setting  out  the  specification,  the 
plea  proceeds  to  allege  that  the  plaintiff  caused  to  be  enrolled  in  Chancery 
no  instrument  in  writing  other  than  and  except  the  said  instrument  in  writ- 
ing thereinbefore  set  forth  and  contained — "  whereby  and  by  reason  of  the 
mnAgi   *pi^niises  the  said  letters  patent  in  the  declaration  mentioned  ceased 

^  and  determined,  and  became  and  were  and  still  are  of  no  force  and 
effect."  Why  is  it  averred  that  the  plaintiff  enrolled  no  other  mstrument 
than  that  set  forth  ?  Because  it  is  intended  to  be  said  that  the  instrument 
in  writing  enrolled  by  the  plaintiff,  was  not  a  sufficient  compliance  with 
the  proviso  contained  in  the  grant.  The  plea,  therefore,  argumentatively 
and  circuitously,  traverses  the  allegation  that  the  plaintiff  caused  to  be  en- 
rolled in  Chancery  an  instrument  in  writing  in  compliance  with  the  terms 
of  the  proviso.  It  has  been  argued  on  the  part  of  the  defendants  that  this 
allegation  in  the  declaration  may  be  rejected  as  surplusage,  but,  for  the 
reasons  ^ven  by  my  lord,  it  is  impossible  so  to  treat  it.  Irie  plaintiff  has 
set  out  m  his  declaration  the  proviso,  by  which  the  letters  patent  are  de^ 
clared  void  if  he  shall  not  particularly  describe  and  ascertain  the  nature  of 
his  invention,  and  in  what  manner  the  same  is  to  be  performed,  by  an 
instrument  in  writing,  and  cause  the  same  to  be  enrolled  in  Chancery 
within  six  months  after  the  date  of  the  said  letters  patent.  It  appears  by 
the  declaration,  that  more  than  six  months  had  elapsed  since  the  grant  of 
the  letters  patent,  and,  consequently,  the  averment  is  an  essential  one,  for 
the  grant  would  have  been  void  if  the  condition  had  not  been  complied 
with.  The  averment,  therefore,  that  the  plaintiff  had  duly  enrolled  a  spe- 
cification was  essentied  to  his  right  to  maintain  the  action.  I  also  agree 
that  this  objection  is  sufficiently  pointed  out  as  a  ground  of  special  demurrer. 
Maule,  J.  I  also  am  of  opinion  that  this  plea  is  bad  in  point  of  form, 
for  one  of  the  causes  of  demurrer  specially  assigned.  The  plaintiff  de- 
clares on  certain  letters  patent  which  grant  to  him  an  exclusive  privilege 
•7471   "^^  absolutely,  but  only  on  condition  thatie,  within  a  given  •time, 

J  cause  to  be  enrolled  in  Chancery,  a  specification  of  his  invention, 
and  in  what  manner  the  same  is  to  be  performed.  It  was  therefore  neces- 
sary for  him  to  aver  in  his  declaration  that  he  had  complied  with  that  con- 
dition. That  being  a  material  allegation  of  the  declaration,  how  has  it 
been  met  by  the  defendants?  They  say,  that,  within  the  time  limited  by 
the  proviso,  the  plaintiff  enroUed  a  specification,  which  is  set  out ;  and  then 
aver  that  he  enrolled  no  instrument  in  writing  other  than  that  thereinbefore 
set  forth.  In  order  to  raise  the  question  whether  the  plea  is  good,  it  ma^t 
be  assumed  that  the  specification  is  bad.     Assuming,  therefore,  that  it  i^ 
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meant  by  the  plea  to  aQege  that  the  plaintiff  enrolled  a  specification  not 
siifficiendy  describing  his  invention,  that  is  clearly  inconsistent  with  the 
material  allegation  in  the  declaration  that  the  plaintiff  did  enrol  a  spe- 
cification in  compliance  with  the  proviso.  It  is  clearly  a  denial,  and  an 
argumentative  denial,  of  that  allegation  in  the  declaration.  All  traverses 
ought  to  conclude  to  the  country ,(a)  and  ou^t  to  be  direct  and  not  argu- 
mentative or  circuitous.  The  next  question  is,  whether  this  objection  is 
sufficiently  pointed  out  as  a  cause  of  demurrer  ?  It  seems  to  me  it  is. 
Among  the  causes  of  demurrer  assigned  are  these — ^that  the  plea  is  bad  for 
not  traversing  the  averment  in  the  declaration  that  the  plaintiff  did,  in  pur- 
suance of  the  said  proviso,  particularly  describe  and  ascertain  the  nature 
of  the  said  invention,  and  in  what  manner  the  same  was  to  be  performed, 
as  therein  is  particuJarly  alleged — and  that,  if  the  plea  is  intended  to  be 
such  traverse,  it  is  a  circuitous  and  bad  traverse  thereof. 

Judgment  for  the  plaintiff. 


•CUMBERLEGE  and  Odiers  v.  CARTER.  [•748 

The  defendant  takes  out  a  summons  for  time  to  plead,  returnable  at  3  o'clock  in  the  afVer- 
noon;  by  mistake,  the  copy  served  slates  it  to  be  returnable  "at  11  o'clock  in  the 
afternoon."  The  plaintiff  signed  judgment  before  3  o'clock.  The  judgment  was 
held  to  be  regular,  and  only  to  be  set  aside  upon  payment  of  costs  and  an  affidavit  of 
merita. 

Dawlingy  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  the 
judgment  and  execution  in  this  cause  for  irregularity. 

It  appeared  by  the  affidavit,  on  which  his  motion  was  founded,  that  the 
declaration  was  filed  and  a  rule  to  plead  given  on  the  28th  of  October  last. 
On  the  31st,  the  defendant  obtained  a  summons  for  time  to  plead  return- 
able at  11  o'clock  in  the  forenoon  of  the  1st  of  November.  The  plain- 
tifis'  attorney  not  having  attended  this  summons,  a  second  summons  was 
taken  out,  which  was  returnable  at  3  o'clock  in  the  afternoon  of  the  2d  of 
November.  Under  this  second  summons,  which  was  not  attended  on 
behalf  of  the  plaintiffs,  the  defendant  obtained  an  order  for  a  week's  time 
to  plead.  Judgment  was  signed  for  want  of  a  plea  before  3  o'clock  on 
the  2d  of  November,  and  the  defendant  was  taken  in  execution  on  the  7th. 

Channellj  Serjt,  now  showed  cause.  His  affidavits  stated  that  the 
second  summons,  according  to  the  copy  left  at  the  office  of  the  plaintiffs' 
attorney  (which  copy  was  annexed,)  was  returnable  ^'  at  11  o'clock  in  the 
afternoon"  of  the  2d  of  November;  that  the  clerk  who  had  the  manage- 
ment of  the  cause,  believing  that  11  o'clock  in  the  forenoon  was  the  time 
meant,  attended  at  that  hour,  but  no  one  appeared  on  behalf  of  the  defend- 
ant; and  that  shortly  after  12  o'clock  on  that  day  judgment  was  signed  for 
want  of  a  plea.  The  learned  seijeant  submitted  that,  as  there  was  no 
service  of  a  true  copy  of  the  second  summons,  it  did  not  operate  as  a  stay 
*of  the  plaintiffs'  proceedings,  and  consequendy  that  the  judgment  rmjAg 
was  properly  signed.  *■ 

Dowlingy  Seijt.,  in  support  of  his  rule.  The  first  summons,  being 
returnable  within  the  original  time  for  pleading,  was  a  stay  of  proceedings ; 
and  no  authority  can  be  found  that  a  second  summon^  is  necessary  in  order 
to  stay  the  proceedings ;  although  that  course  is  usually  adopted.  [TtN- 
OAL,  C.  J.  The  defendant  did  not  rely  on  the  first  summons.     He  seems 

(tt)  Vide  1  WxD».  Saund.  103  b,  c,  as  to  conclnding  traverses  to  the  court  or  fo  tlii$ 
•oontrf. 
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to  have  tbought  the  second  requisite.  Maitle,  J.  If  the  first  sammons  is 
allowed  to  expire  vrithout  any  order  being  made  thereon,  the  possibility  of 
t^ne  being  granted, — which  fonns  the  ground  on  which  the  summons  is 
held  to  be  a  stay  of  proceedings, — ^fails/]  The  attorney  of  the  plaintifis 
could  not  have  been  misled  by  die  mistake  in  the  copy  ot  the  second  sum- 
mons ;  and  even  if  he  had  been,  a  summons  to  attend  at  11  in  the  after- 
noon, would  have  been  good ;  for  the  feet  that  it  is  an  hour  at  which  no 
judge  attends  at  chambers,  makes  no  difference.  This  appears  from 
Bayks  v.  Walter^  5  Dowl.  P.  C.  232;  (a)  where  a  summons  for  time  to 
plead,  returnable  at  10  o'clock  in  the  morning  in  term  time  at  chambers, 
was  held  to  operate  as  a  stay  of  the  plaintiflrs  proceedings,  although  no 
ju^e  attends  at  chambers  at  that  hour. 

'Hndal,  C.  J.  In  that  case  a  summons  was  served.  Here,  the  plaintiff 
has  a  right  to  say,  that  there  is  no  second  summons  at  all.  I  do  not  see 
how  you  can  eke  out  a  summons  which  has  expired,  with  a  piece  of  paper 
which  is  no  summons  at  all. 

Maule,  J.  The  plaintiff  signs  judgment  at  his  peril.  If  it  turns  out 
*7501  ^^^  ^  ^^^  ^  second  sommons,  or  that  *he  has  not  been  so  served 
-'   with  a  second  summons,  the  judgment  \&  regularly  signed. 

The  rest  of  the  court  concurred. 

Dowling  obtained  leave,  upon  payment  of  costs,  to  plead— on  producing 
an  affidavit  of  merits;  otherwise,  the  rule  to  be  discharged  with  costs. 

Per  curiam;  Rule  accordingly. 

(a)  £t  Tide  lupri,  712. 


BROMLEY  V.  GERISH. 

An  affidavit  by  a  clerk  who  has  the  conduct  of  the  defendant's  case,  stating  that  "he 
was  apprized  and  believed  that  the  defendant  had  good  grounds  of  (tefence  upon  the 
merits,^'  is  insufficient. 

Assumpsit  on  a  bill  of  exchange.  The  defendant  having  delivered 
a  frivolous  special  demurrer,  signed  by  a  barrister,  the  plaintiff  signed 
judgment.  An  application  having  been  made  to  set  aside  the  judgment, 
the  court  required  an  affidavit  of  merits ;  whereupon  the  cleric  to  me  de- 
fendant's attorney  made  an  affidavit,  in  which  he  stated  that  he  had  had 
the  conduct  and  management  of  the  cause,  and  that  "he  was  apprized  and 
believed  that  the  defendant  had  good  grounds  of  defence  upon  the  merits." 

Dowlingy  Seijt.,  for  the  plaintifis,  took  an  objection  to  the  sufficiency  of 
the  affidavit,  and  cited  Tate  v.  Bodfield^  3  Dowl.  P.  C.  218;  where  an 
affidavit  that  the  defendant  has  a  good  and  sufficient  defence  on  the  merits, 
without  words  applying  such  defence  to  the  particular  action,  was  held  to 
be  insufficient. 

«.^g,  1  *TiNDAL,  C.  J.  The  step  taken  by  the  defendant  of  demurring 
-'  specially  to  the  declaration  leads  to  the  supposition  that  he  has  no 
merits ;  for,  no  one  would  adopt  that  course  if  he  had.  When  told  that  he 
must  swear  to  merits,  the  clerk  prepares  an  affidavit  in  a  singularly  loose 
and  unusual  form.  Had  we  known  that  the  demurrer  was  a  special  one,  I 
doubt  whether  the  rule  would  have  been  granted.  If  parties  are  not  held 
to  the  ordinary  forms,  a  discussion  will  arise  on  every  affidavit  brought  be- 
fore the  court. 

Erskine,  J.  The  ordinary  form  of  affidavit  is  that  the  defendant  has  "  a 
good  defence  to  this  action  on  the  merits."     Where  it  is  made  by  the  party 
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die  words,  '^  as  he  is  advised  and  believes,'^  are  added ;  where  by  the  attor- 
ney or  managing  clerk  to  the  attorney,  the  form  is  ^^  as  he  is  informed  and 
▼erily  believes." 

The  rest  of  the  court  concurred.  ,    Rule  discharged. 


HUGHES  V.  BROWNE. 

An  afiidaYit  ofsArvice  of  a  rule  for  payment  of  money,  alleging  a  service  '^on  the  dayo' 
the  date  hereof,''  no  date  being  stated,  except  by  reference  to  the  date  of  the  jurat — U 
insufficient. 

Channellj  Seijt.,  moved  to  make  a  rule  for  payment  of  a  sum  of  money 
absolute.  The  officer  had  objected  to  the  affidavit  of  service,  on  the  ground 
that  it  did  not  state  when  the  rule  was  served.  The  deponent  swore  that 
he  did,  ^^  about  10  o'clock  in  the  forenoon  of  the  day  of  the  date  hereof j 
serve  the  defendant  with  a  true  copy  of  the  rule  hereunto  annexed."  The 
learned  serjeant  contended,  coupling  the  word  "hereof"  vrith  the  date  of 
the  jurat,  that  there  was  a  sufficient  statement  of  the  day  of  service. 

*Maule,  J.  The  jurat  clearly  is  no  part  of  the  affidavit.  It  is.  r^^^n 
usually  written  by  the  officer;  the  deponent  may  never  see  it.  ^ 

Per  curiam.  The  affidavit  may  be  amended  and  re-swom,  and  the  rule 
enlarged,  and  cause  may  be  shown  at  chambers.  Rule  accordingly. 


WATERMAN  v.  GARDEN. 

Where  the  defendant,  being  under  terms  to  plead  issaably,  delivered  a  demurrable  plea, 
which  was  sworn  to  be  fiilse,  the  court  aUowed  the  plaintiff  to  sign  judgment. 

D£BT.  The  first  count  was  for  39/.  135.  4cj.,  being  the  balance  alleged 
to  be  due  on  the  plaintiff's  bill  of  costs  as  attorney  for  the  defendant  in  an 
action  brought  by  him  agamst  one  Pollard.  There  were  also  counts  for 
money  paid,  and  on  account  stated. 

The  declaration  was  filed  on  the  25th  of  October  last,  aijd  a  rule  to  plead 
given.  On  the  2d  of  November,  the  defendant  obtained  a  summons  for 
time  to  plead,  and  served  the  same  together  with  a  summons  for  liberty 
to  plead, ''  1st,  general  issue,  nunquam  indebitatus;  2dly,  guarantee,  stating 
consideration,  as  to  first  count  alone."  The  plaintiff's  agent  consented  to 
a  week's  time  to  plead  on  the  usual  terms,  una  also  to  an  order  to  plead  the 
several  matters  mentioned  in  the  abstract  annexed  to  the  summons.  The 
defendant  accordingly  delivered  a  plea  of  nunquam  indebitatus  to  the 
whole  declaration,  and  the  following  plea  to  the  first  count,  which  stated 
that,  '*  after  the  defendant  became  indebted  to  him  the  plaintiff  in  the  sum 
of  39/.  135. 4c/.  in  the  first  count  of  the  declaration  in  this  cause  mentioned, 
die  defendant  then  requested  one  Pollard  to  guarantee  the  due  payment  of 
die  same  to  him  the  plaintiff,  and  that  the  said  *Pollard  thereupon,  r*-vgQ 
at  the  request  of  the  defendant,  then  consented  so  to  do,  in  consid-  *■ 
eration  of  the  forbearance  of  him  the  plaintiff  to  the  defendant,  and  there- 
upon, for  the  consideration  aforesaid,  gave  him  the  plaintiff  a  certain  guarantee 
m  writing  for  the  due  payment  of  the  same ;  and  that  he  the  plaintiff  then 
accepted  and  received  the  said  guarantee  in  fuQ  satisfaction  of  the  said  sum 
of  39/.  135.  4(/.  in  the  said  first  count  of  the  declaration  mentioned,  and 
then  released  the  defendant  from  the  payment  of  the  same.     Verification." 

Talfourdj  Serjt.,  on  a  former  day  in  this  term,  upon  an  affidavit  that  the 
second  plea  was  fdse,  obtained  a  rule  calling  upon  the  defendant  to  show 
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.  cause  why  the  plaintifT  should  not  be  at  liberty  to  sign  judgment,  upon  the 
ground  that  the  plea  was  not  issuable. 

Channell^  Serjt.,  now  showed  cause,  contending  that  the  second  plea 
was  an  issuable  plea,  being  in  the  nature  of  a  plea  of  accord  and  satis- 
faction. 

Maule,  J.  A  complicated  and  a  sham  plea,  like  the  present,  is  not  an 
issuable  plea.  It  is  quite  impossible  that  what  is  here  suggested  in  the 
plea,  can  have  been  taken  as  full  satisfaction.  The  plea  not  being  issuable, 
the  plaintiffis  clearly  entitled  to  sign  judgment ;  Waterfall  v.  Glode^  3  T.  R. 
305.(a) 

The  rest  of  the  court  concurred.  Rule  absolute.(6) 

{a)  And  see  Hugfui  v.  Pool,  ante,  271. 

{b)  The  plea  appears  to  have  been  demurrable,  and  therefore  not  issuable,  by  reason 
of  its  alleging  that  the  plaintiff  reletued,  without  showing  how  he  released.  The  debt 
oould  be  effectually  released  only  by  deed ;  and  the  defendant  was  bound  to  set  out  the 
deed  of  release  according  to  iu  legal  operation,  and  also  to  produce  it  (by  making  profen) 
in  court. 


•754]  •DOE  dem  OVERY  v.  ROE. 

An  affidavit  alleering  service  of  the  declaration  and  notice  upon  a  son  of  the  tenant,  and 
that  the  son  afterwards  stated  that  he  had  handed  them  to  his  father,  must  show  that 
the  deponent  believed  tbe  statement  to  be  true. 

Channellj  Serjt.,  moved  for  judgment  against  the  casual  ejector.  His 
affidavit  alleged  service  of  the  declaration  and  notice  on  the  son  of  the  ten- 
ant in  possession,  upon  the  premises,  on  the  1st  instant,  and  that  on  the  20di 
the  son  informed  the  deponent  that  he  had  handed  them  to  his  father  on 
the  former  day ;  but  it  contained  no  averment  that  the  deponent  believed 
the  statement  made  by  the  son  to  be  true.  The  learned  serjeant  refeired 
to  Doe  dem,  Cockbum  v.  Roej  1  Dowl.  P.  C.  692. 

The  court  considered  the  affidavit  insufficient;  but  on  its  being  amended 
in  this  particular,  The  rule  was  granted. 


DOE  dem.  SMTrH  v.  ROE. 

The  omission  to  entitle  a  declaration  in  ejectment  of  some  term  is  immaterial,  where  the 
notice  at  the  foot  thereof  is  properly  dated. 

Mannings  Seijt.,  in  moving  for  judgment  against  the  casual  ejector, 
stated  that  the  declaration  was  not  entided  of  any  term,  but  the  notice  was 
properly  dated.     The  usual  course  is,  to  entide  the  declaration  of  the  term 
^  preceding  the  service,  which  is,  in  general,  a  term  preceding  the  alleged  de- 
'  mise.  When  the  issue  is  delivered  to  the  tenant,  this  is  set  right  by  altering 
the  term  in  the  title  of  the  declaradon.     The  omission  of  a  title,  whi<£ 
would  be  error  if  it  remained  uncorrected,  and  which  would  tend  to  mis- 
lead the  tenant  if  he  were,  incautiously,  to  look  at  it,  cannot  be  material; 
Doe  d.  Phillips  v.  Roe,{a)  Doe  d.  Evans  v.  Roe,  5  Dowl.  P.  C.  508. 
•7551       *TiNDAL,  C.  J.  The  declaration  undoubtedly  is  incomplete :  but 
-■  that  part  which  is  really  material  has  a  date. 
Per  curiam  ;  Rule  gianted.(i) 

(a)  4  Scott,  359.     S.  C.jper  nam.  Dot  d.  WUIU  v.  Roe,  5  Dowl.  P.  C.  3S0. 
*    \b)  See  Doe  d.  Woodroffe  v.  Rot,  antd,  vol.  iv.  p.  810.    And  see  Dotd,  Brook  v.  R^, 
9  DowL  P.  C.  347  j  I>oc  d.  ChanmU  v.  Roe^  ib.  67. 
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BALES  V.  FRASER,  TERRY  and  TEBBUTT. 

Jndsment  is  eDtered  up  by  A.  against  B.,  C,  and  D.,  upon  a  warrant  of  attorney,  in 
wTiich  C.  and  D.  are  sureties.  B.  being  tctlcen  in  execntionf  is  discharged  on  giving  CO 
A.  a  fresh  security  for  the  debt.  C.  and  D.  are  afterwards  taken  in  execution.  C.  and 
D.  refusing,  by  their  counsel,  to  undertake  to  bring  no  action,  the  court  discharged 
them  out  of  custody  with  costs. 

A  WARRANT  of  attomev  having  been  given  to  the  plaintiff,  by  the  first- 
named  defendant  as  the  debtor,  and  by  the  others  as  his  sureties,  judgment 
was,  on  the  26th  of  June,  1843,  entered  up  thereon  against  the  three  de- 
fendants. A  ca.  sa,  issued  upon  this  judgment  on  the  28th  of  June,  under 
which  the  defendant  Fraser  was  taken  in  execution.  On  the  11th  of  Sep- 
tember Frazer  was  discharged,  having  come  to  an  arrangement  with  the 
plaintiff,  who,  without  the  consent  of  me  sureties,  took  from  Fraser  a  fresh 
security  for  the  debt.  Tebbutt  was  taken  in  execution  on  the  14th  of  Sep- 
tember, and  Terry  on  the  28th. 

BampaSy  Seijt.,  on  the  first  day  of  this  term,  obtained  a  rule,  calling  upon 
the  plaintiff  to  show  cause  why  Tebbutt  and  Terry  should  not  be  dis- 
charged ;  citing  Clark  v.  Clement,  6  T.  R.  525.  [Tindal,  C.  J.,  referred 
to  Ballam  v.  Price,  2  J.  B.  Moore,  235.] 

Talfourd,  Sent.,  for  the  plaintiff,  consented  to  the  parties  being  discharged, 
but  submitted  Aat  the  rule  •should  not  be  made  absolute  with  costs,  rmjQg 
unless  the  defendants  would  undertake  to  bring  no  action.  *• 

Bompas,  Seijt.,  insisted  that  it  was  a  clear  case  of  irregularity,  and  that 
the  parties  were  entitled  to  the  costs  of  the  application.  [Tindal,  C.  J. 
Not,  if  you  mean  to  bring  your  action.]  If  we  get  our  costs,  we  may  not 
bring  an  action ;  but  if  not,  we  must  do  so. 

Tindal,  C.  J.  (After  consulting  with  the  rest  of  the  court.)  The  rule 
must  be  absolute  with  costs.(a)  Trie  parties  may  use  their  discretion  as  to 
bringing  an  action.  Rule  absolute  accordingly. 

{a)  Vide  jidlam  w.  NobU,  9  Dowl.  P.  C.  322. 


NEGRETE  v.  MARTORELL 

A  rule  for  judgment  as  in  the  case  of  a  nonsuit,  was  discharged  on  a  peremptory  under- 
taking to  try  in  two  months,  if  an  order  to  try  before  the  sheriflf  should  be  obtained. 
After  the  expiration  of  the  two  months,  the  plaintiff  gave  a  notice  of  trial  before  the 
sheriff,  which  the  defendant  returned  as  being  too  late.  On  the  day  for  which  the 
notice  was  given,  the  cause  was  tried  in  the  defendant's  absence,  and  a  verdict  found 
for  the  plaintiff.    The  court  set  aside  the  verdict  as  irregular. 

In  this  case  a  rule  for  judgment  as  in  case  of  a  nonsuit,  was  discharged 
on  the  2d  of  May  last  upon  a  peremptory  undertaking  to  try  at  the  sitting 
after  Trinity  term,  unless,  in  the  meantime,  an  order  to  try  before  the  sheriff 
should  be  obtained,  in  which  case  the  trial  was  to  be  had  within  two  months. 
After  the  rule  was  drawn  up,  the  plaintiff  obtained  an  order  to  try  befoie 
the  sheriff  of  Middlesex.  On  the  29th  of  July,  which  was  subsequent  to 
the  expiration  of  the  two  months  limited  by  the  rule,  the  plaintiff's  attorney 
served  the  defendant's  attorney  with  a  notice  of  trial  *before  the  r^-y^^ 
sheriff,  for  the  8th  of  August.  The  notice  was  returned  on  the  same  L 
day  as  bein^  out  of  time.  The  plaintiff,  however,  gave  notice  that  he 
would  notwithstanding  try  the  case,  which  he  did  on  the  8th  of  August, 
when  he  obtained  a  verdict,  the  defendant  not  appearing  to  defend.  The 
^  proceedings  were  afterwards  stayed  by  a  judge  at  chaowers  until  the  fifth 
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day  of  the  present  term,  in  order  to  give  the  defendant  an  opportunity  of 
applying  to  the  court. 

Channelly  Serjt.,  accordingh^  obtained  a  rule  nisi  to  set  aside  the  verdict 
for  irregularity.  The  plaintiff's  proper  course  was  to  apply  to  a  judge  at 
chambers  to  enlarge  his  undertaking,  or  to  wait  until  the  first  day  of  term, 
instead  of  proceeding  to  trial,  of  his  own  authority,  in  defiance  of  the  rule 
of  court. 

Sir  T.  Wilde  J  Seijt.,  now  showed  cause.  It  is  a^inst  all  principle  to 
say,  that  so  long  as  judgment  as  in  case  of  a  nonsuit  has  not  been  obtained, 
the  plaintiff  is  not  at  liberty  to  try  his  cause.  The  object  of  the  peremptoiy 
undertaking  was  to  force  on  the  plaintiff;  and  it  is  sufficiently  complied  with 
if  the  case  be  tried  before  judgment  as  in  case  of  a  nonsuit,  has  been  obtained. 

Channellj  Serjt.,  in  support  of  his  rule.  The  plaintiff  having  been  guilty 
of  a  default,  obtained  indul^nce  upon  an  undertaking^  to  try  within  a  given 
time  ;  with  which  undertaking  he  has  failed  to  compfy.   The  trial  after  that 

Eeriod  was  clearly  irregular.  [Sir  T.  Wilder  Serjt.  It  does  not  appear, 
om  the  affidavits,  that  a  court  was  held  within  the  two  months,  so  as  to 
enable  the  plaintiff  to  go  to  trial.  Maule,  J.  By  the  rule  the  plaintiff 
undertook  that  a  court  should  be  held  within  two  months.]  If  the  plaintiff 
*7581  ^^  unable,  bom  *any  reasonable  cause,  to  proceed  to  trisd  within 
^  the  time  limited  by  the  rule,  he  ought  to  have  applied  to  a  judge  at 
chambers  for  an  extension  of  the  time ;  or  he  might  have  come  to  the  court 
to  be  released  from  his  undertaking.  The  defendant  may  have  been  mate- 
rially prejudiced  by  a  trial  had  after  the  expiration  of  the  two  months,  as 
he  may  have  allowed  his  witnesses  to  go  abroad. 

TiNDAL,  C.  J.  The  words  of  the  statute  14  G.  2,  c,  17,  s.  1,  are  veiy 
strong : — ^*  Where  issue  is  joined,  and  the  plamtiff  shall  nedect  to  bring 
such  issue  to  trial  according  to  the  course  and  practice  of  me  court,  then 
it  shall  be  lawful  for  the  judges  of  the  court,  upon  motion  made  in  open 
court  (due  notice  having  been  given  thereof,)  to  give  the  same  judgment 
for  the  defendant  as  in  cases  of  nonsuit,  unless  upon  just  and  reasonable 
terms  thejr  shaD  allow  a  further  time  for  the  trial  of  such  issue ;  and,  if 
the  plaintiff  neglect  to  try  the  issue  within  the  time  so  allowed,  the  court 
shall  pye  such  judgment  as  aforesaid."  Great  inconvenience  might  resuh 
to  a  ^fendant  if  the  course  pursued  by  the  plaintiff  in  this  case  were  to  be 
allowed  ;  for  he  might  keep  his  witnesses  in  town  until  after  the  expiration 
of  the  two  months,  and  then  permit  them  to  go  away,  under  the  full  persua- 
sion that  the  trial  could  not  men  take  place.  I  am  of  opinion  that  the  ver- 
dict should  be  set  aside. 
The  rest  of  the  court  concurred.  Rule  absolute. 


^769]  •ROLFE  v.  JOHNSON  and  Another. 

One  of  two  defendants  (af\er  appearing  and  pleading  jointly)  two  days  before  the  trta. 
obtained  an  order  to  appoint  a  new  attorney  for  himself.  On  taxation  the  master  al- 
lowed him  separate  costs  of  the  trial.  It  appeared  that  the  defendant  had  reasonable 
grounds  for  changing  his  attorney.  The  court  refused  to  interfere  with  the  masters 
isoretion. 

T&ovER,  against  Patrick  Johnson,  the  official  assignee,  and  Geor^  Dela 
cour,  tlie  creditors'  assignee,  under  a  fiat  in  bankruptcy  issued  agamst  one 
Edvrin  Twizell  Grough,  a  bankrupt.     The  defendants  appeared  by  the  same 
attorney,  and  pleaded  jointly,  not  guil^,  and  certain  other  pleas.     The 
etiiM  being  called  on  for  tnal  at  the  sittings  after  Easter  term  last,  was 
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made  a  remanet  on  the  application  of  the  defendants,  upon  payment  by 
them  of  the  costs  of  the  day.  On  the  13th  of  June,  the  defendant  Johnson 
obtained  an  order  to  change  his  attorney,  which  order  was  served  upon  the 
plaintiflPs  attorney  on  the  14th.  The  cause  was  tried  on  the  16th,  when 
counsel  appeared  separately  instructed  on  behalf  of  Johnson.  Cresswell,  J., 
however,  refused  to  allow  Joluison's  counsel  to  address  the  jury  for  him 
upon  the  facts,  (a)  A  verdict  was  found  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendants  on  the  other  issues. 

On  the  taxation  of  costs,  two  distinct  sets  of  costs  were  produced  on  the 
part  of  the  defendants.  The  master  aUowed  separate  costs  to  Johnson,  in- 
cluding charges  for  instructions  for  fresh  brief,  drawing  and  copy  for  counsel, 
a  distinct  fee  to  counsel,  and  an  additional  consultation,  a  fee  for  the  attend- 
ance of  the  substituted  attorney  at  the  trial,  and  other  charges. 

*ChanneU,  Serjt.,  on  a  former  day  in  thi^s  term,  upon  an  affidavit   rmj^Q 
of  these  facts,  obtained  a  rule  callmg  on  the  defendants  to  show   1- 
cause  why  the  taxation  should  not  be  reviewed.     He  submitted  that,  under 
the  circumstances,  the  separate  costs  to  Johnson  were  improperly  allowed. 

SheCj  Serjt,  now  showed  cause,  upon  affidavits  stating  that  the  defendant 
Johnson  had  reasonable  grounds  for  believing  that  his  interests  would  be 
better  represented  by  his  own  attorney  than  by  the  attorney  whose  name 
appeared  on  the  record,  and  who  had  been  appointed  by  the  other  defend- 
ant, and  denying  that  the  change  of  attorneys  had  been  made  with  a  view 
to  liie  increase  of  costs,  as  suggested  on  the  other  side.  The  learned  Ser- 
jeant contended  that  as  the  deSndant  Johnson  might  have  committed  his 
defence,  in  the  first  instance,  to  his  own  attorney,  he  had  an  undoubted 
right,  at  any  stage  of  the  cause,  to  adopt  that  course,  so  long  as  it  was  not 
done  vexatiously,  or  to  swell  the  costs. 

Channellj  Serjt.  in  support  of  his  rule.  The  name  of  the  first  attorney 
alone  appears  upon  the  record.  [Maule,  J.  The  nisi  prius  record  only 
states  the  name  of  the  attorney  who  appears  for  the  two  defendants.]  The 
record  should  have  been  afterwards  altered  in  some  way.  If  the  defendants 
had  originally  conducted  their  defences  separately,  the  plaintiff  might  not 
have  chosen  to  encounter  the  double  expense ;  or,  he  might  have  elected 
to  enter  a  nolk  prosequi  as  to  one  of  them.  By  the  course  of  proceeding 
adopted,  the  plaintiff  was  deprived  of  the  opportunity  of  so  doing.  [Tin- 
DAL,  C.  J.  The  plaintiff  knew  of  the  change  of  attorney  the  day  before  the 
trial ;  and  he  would  have  had  time  then,  if  he  had  thought  proper,  to  enter 
a  nolle  prosequi  as  to  one  of  the  defendants.] 

•TiNDAL,  C.  J.  It  seems  to  me  that  the  question  resolves  itself  r*-vgi 
mto  this, — whether,  under  the  circumstances,  the  expense  of  em-  ■■ 
ploying  a  second  attorney,  was  reasonably  and  properly  incurred.  I  am 
not  prepared  to  say  that  it  was  not.  A  party  having  reason  to  be  dissatis- 
fied widi  the  attorney  whom  he  has  employed,  may  change  his  attorney  (6) 
at  any  stage  of  the  cause.(c)    It  appears  fix)m  the  affidavits,  that  the  de- 

(a)  Vide  Chippindale  v  Mation,  4  Campb.  174;  Doe  d.  Fox  v.  Bromley^  6  Dowl.  &  Ryl. 
292 ;  Dot  //.  Hogg  v.  Tindal,  Mood.  &  Malk.  314,  3  Carr.  &  P.  565 ;  Petring  ▼.  Tucker,  Mood. 
h  M.  391,  4  Carr.  &  P.  70;  Maton  v.  DUchboume,  1  Mood.  &  Rob.  426,  n. ;  Sparke$  v.  Bar- 
rtU,  8  Carr.  &  P.  442 ;  Ridgway  v.  PhUip,  5  Tyrwh.  131, 1  C.  M.  &  R.  415, 3  Dowl.  P.  C.  154. 

(6)  So,  the  party  may  discbarffe  his  attorney,  and,  instead  of  appointing  another,  ap- 
pear in  person,  in  any  sta^^e  of  the  cause. 

(c)  Ace.  Sir  Richard  Hotting' t  com,  H.  11  H.  6,  fo.  23,  pi.  22;  Lawton  v.  Diekinttm,  8 
Mod.  306 ;  Anon.  12  Mod.  440.  And  see  Registr.  Brev.  Orig.  27  a ;  Rateliff  v.  Roper,  1 
P.  Wms.  420;  Wood  v.  Plant,  in  Error,  1    Taunt.  44 ;  Lovegrove  v.  Dymond,  4  Taunt.  669. 

But  the  party  —who  has,  by  matter  of  record  in  the  particular  action,  given  authority  ' 
0  tha  attorney  to  act  for  him,  ad  lucrandumvd  perdendwnf—o^nnot  withdraw  that  authority 
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fendant  Johnson  had  reasonable  ground  for  being  dissatisfied  with  the  attoi^ 
ney  to  whom  he  had  first  entrusted  his  defence. 

CoLTMAN,  J.  The  defendant  Johnson  is  entitled  to  his  costs,  unless  he 
appears  to  have  acted  unreasonably  in  employing  a  separate  attorney. 

Ebskine,  J.  I  am  of  the  same  opinion.  If  there  had  been  any  thing  to 
stow  that  the  change  of  attorneys  was  colourable, — as  m  the  case  of  two 
members  of  a  firm  representing  different  parties, — the  question  would  have 
been  different.  I  see  nothing  unreasonable  in  what  has  been  done,  or  in 
the  master's  allowing  the  costs  of  Johnson  in  appearing  by  a  separate  at- 
toq;iey. 

Maule,  J.  I  cannot  see  that  the  master  has  done  wrong  in  allowing  these 
costs.  Rule  discharged,  with  costs. 

and  change  his  attorney  without  the  leave  of  the  court  in  which  such  action  is  pending. 
Vide  Macpherton  v.  Rotn'MOfty  1  Dougl.  217  \  Perry  v  Fither^  6  East,  549 ;  Gmdert  v.  Afoorc, 
1  B.  &  C.  654. 
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A  defendant  who  applies  to  deprive  a  plaintiff  oF  costs,  under  a  local  Court  of  Requests 
act,  is  bound  to  bring  his  case  distinctly  within  the  terms  of  the  act. 

By  a  Court  of  Requests  act,  exclusive  jurisdiction  was  given  to  a  local  court  np  to  5^  in 
certain  actions  (including  trover)  where  the  defendant  or  defendants  '^resided  or  kept 
any  house  or  shop,  &c.,  or  was  in  any  way  working,  trading  or  dealing,  within  a  given 
district."  By  another  section,  "  where  any  debt  or  damages  shall  be  due  or  owing  oi 
demanded  from  two  or  more  persons  jointly  by  reason  of  their  being  partners  in  trade 
or  otherwise  jointly  concerned,"  service  of  the  summons  may  be  made  upon  one  of 
such  persons. 

In  trover  against  A.  and  B.  brought  in  C.  P.,  the  plaintiff  recovered  5/.  damages.  An 
application  was  made  on  behalf  of  A.  alone,  who  was  resident  within  the  jurisdiction, 
to  deprive  the  plaintiff  of  costs.  He  produced  an  affidavit  from  B.,  which  stated  that 
at  the  time  of  issuing  the  writ,  he  was  trading  within  the  jurisdiction.  It  appeared 
from  the  affidavits  on  the  other  side,  that  before  action  brought  B.  (who  had  kept  a 
shop  within  the  jurisdiction)  had  shut  it  up  and  had  lefl  the  place,  but  that  he  returned 
afterwards.     It  also  appeared  that  A.  had  stated  that  B.  had  lefl  the  place. 

Hddy  that  it  was  not  sufficiently  made  out  that  B.  was  trading  within  the  jurisdiction  at 
the  time  the  writ  issued. 

Held  also,  that  A.  was  estopped,  by  his  statement,  from  contending  that  B.  was  trading 
within  the  jurisrliction. 

Hdd  also,  that  as  the  plaintiff  was  not  bound  to  sue  A.  alone, he  was  entitled  to  sue  both 
defendants  in  one  of  the  superior  courts;  and,  therefore,  that  A.  was  not  entitled  to 
enter  a  suggestion  as  to  himself. 

Trover,  to  recover  the  value  of  a  box  of  clothes.  The  cause  was  tried 
at  the  last  assizes  for  Lincolnshire,  when  a  verdict  was  found  for  the  plain* 
tiff  against  both  the  defendants,  with  5/.  damages. 

Ctarkcy  Serjt.,  on  a  former  day  in  this  tenn,(a)  obtained  (on  behalf  of 
the  defendant  Searson  only,)  a  nue  nisi  to  enter  a  suggestion  on  the  roll  to 
deprive  the  plaintiff  of  his  costs  of  suit,  under  the  Boluigbroke  and  Horn- 
casde  Court  of  Requests  Act,  (47  G.  3,  sess.  2,  c.  lxxvui.)(6) 

(a)  November  6. 

(6)  Sect.  18  enacts, "  Th»»t  it  shall  be  lawful  for  any  person  or  persons,  whether  such 
person  or  persons  shall  reside  within  the  jurisdiction  of  the  said  court  or  not,  having  any 
debt  or  debts  upon  any  contract  or  agreement,  or  upon  the  balance  of  account,  &c.  &c., 
not  exceeding  the  value  of  «>/.,  due  or  owing  or  belonging  to  him,  &c.  &c.,  by  or  from 
any  other  person  or  persons  inhabiting,  residing  or  being  within  any  of  the  said  several 
sokes.  &c.  and  places  thereinbefore  mentioned,  except,  &c.,  or  keeping  or  using  any 
house,  coach-house,  ware-house,  wharf,  quay,  lodging. shop, shed,  stall  or  stand;  or  using 
or  frequenting  any  market  or  markets  there  ;*or  seeking  a  livelihood,  or  in  any  way  work- 
ing, trading  or  dealing  within  the  same ;"  to  serve  a  summons  upon  such  debtor  person- 
ally, or  by  leaving  the  same  with  his  servant  or  other  person  belonging  to  him,  or  at  the 
dwelling-house,  &c.,  of  such  debtor  being  within  the  jurisdiction  of  the  said  court,  &c.; 
and  the  commissioners  of  the  court  are  thereupon  empowered  to  entertain  the  case. 
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•The  rule  was  granted  upon  the  affidavits  of  both  of  the  defend-  r»«/;q 
ants.  That  of  Searson  stated  that  he,  at  the  time  of  the  commence-  *• 
ment  of  the  suit,  and  ever  since,  had  inhabited  at  Tattershall,  within  the  juris- 
diction of  the  said  Court  of  Requests,  and  was  liable  to  be  summoned  thereto. 
The  affidavit  of  the  other  defendant,  Reeve,  stated  that  he,  at  the  time  of 
the  commencement  of  this  suit,  was,  and  still  is,  the  tenant,  and  in  the 
occupation,  of  a  certain  shop  situate  in  Tattershall,  and  trading  therein ;  and 
that,  at  the  time  he  was  served,  at  •the  city  of  Lincoln,  with  the  r^^g^ 
writ  of  summons  in  this  action,  he  was  endeavouring  to  obtain  the  *• 
situation  of  schoolmaster  of  the  national  school  of  St.  Peter's  at  Arches,  in 
the  city  of  Lincoln,  which  required  his  occasional  attendance  at  that  place; 
that  he  did  not  succeed  in  obtaining  the  said  situation,  and  is  still  ii^abit- 
ing  in  Tattershall,  and  trading  in,  and  occupying  as  heretofore  during  the 
time  aforesaid,  the  said  shop  in  the  said  parish  of  Tattershall,  and  within 
the  jurisdiction  of  the  said  Court  of  Requests;  and  that  he  has  been  for  and 
during  all  that  time,  and  still  is,  liable  to  be  summoned  to  the  said  court. 

Bytes,  Serjt.,  now  showed  cause,  upon  affidavits,  which  stated  that  the 
action  was  commenced  on  the  1st  of  February  last;  that  the  defendant 
Reeve,  in  the  previous  January,  left  his  residence  at  Tattershall,  where  ht 
bad  carried  on  the  trade  of  a  shoemaker,  (after  making  repeated  attempts 
to  dispose  of  his  business,)  and  went  to  reside  in  Lincoln,  to  take  charge 
of  the  national  school  of  St.  Peter's  at  Arches,  in  that  city,  of  which  he 
was  endeavouring  to  obtain  permanent  appointment  as  master;  that  he  con- 
tinued to  reside  in  Lincoln  (which  is  not  within  the  jurisdiction  of  the  local 
court  in  question)  until  the  month  of  June  following,  when,  having  failed 
to  obtain  the  appointment,  he  returned  to  Tattershall,  and  resumed  his 
business  there:  and  that  the  defendant  Searson  informed  the  plaintiff's  at- 
torney before  the  writ  was  served,  that  Reeve  had  left  Tattershall,  and  had 
gone  to  reside  in  Lincoln.  One  of  the  deponents  further  stated  that  he  was 
present  at  the  magistrates'  office  in  Homcastle,  on  the  11th  of  February, 
when  Reeve  appeared  there  to  answer  an  information  for  poaching,  and 
that  he  then  described  himself  as  ^^  late  of  Tattershall,  shoemaker,  but  now 
of  Lincoln,  schoolmaster." 

•In  the  first  place,  it  is  obvious  that  at  the  time  the  action  was  r^-ygt 
commenced,  the  defendant  Reeve  neither  resided  nor  traded  within  ^ 
the  jurisdiction  of  the  Court  of  Requests.  It  is  clear  he  did  not  reside  there ; 
and  the  trading  required,  to  satisfy  the  meaning  of  these  local  court  acts, 
is,  the  keeping  of  some  shop  or  place  of  business,  where  the  party  will  be 
accessible  to  his  creditors;  MiUer  v.  Williams^  5  Esp.  N.  P.  C.  19;  Gray 
V.  Cooky  8  East,  336 ;  J^eries  v.  Watts,  1  N.  R.  153.    The  last-mentioned 

Sect.  22  empowers  the  commissioners  to  decide  and  determine  aU  disputes  and  differ* 
ences  between  party  and  party  for  any  sum  not  exceeding  51.,  in  all  actions  or  causes  of 
debt,  &c.,  (including  actions  of  trover.) 

Sect.  27  enacts,  ^^  That  where  any  debt  or  damages  shall  be  due  or  owing  or  demanded 
from  any  two  or  more  persons  jointly  by  reason  or  on  account  of  such  persons  being 
partners  in  trade,  or  otherwise  jointly  concerned,  service  of  such  summons  as  aforesaid, 
on  any  one  of  such  partners  or  persons,  or  leA  at  his,  her,  or  their  last  usual  place  or 
places  of  abode,  warehouse,  &c.,  or  other  place  of  dealing,  trading  or  working,  shall  be 
as  good  and  sufficient  as  if  each  of  such  partners  or  persons  were  separately  summoned 
as  aforesaid." 

Sect.  40  enacts,  ''That  if  any  action  or  suit  for  any  debt  or  damages  recoverable  by 
virtue  of  this  act  in  the  said  Court  of  Requests,  shall  be  commenced  in  any  other  court 
whatsoever,  or  elsewhere  than  in  the  said  Court  of  Requests,  (other  than  and  except  in 
certain  courts  therein  mentioned,)  then,  and  in  every  such  case,  the  plaintiff  or  plaintiffs 
in  such  action  or  su-*.  shall  not,  by  reason  of  a  verdict  for  him,  her  or  them,  or  otherwise, 
have,  or  be  entitled  to,  any  costs  whatsoever,''  &o. 
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case  is  also  an  authority  to  show  that  where  a  party  gives  another  reason  to 
believe  (a)  that  he  lives  out  of  the  jurisdiction,  he  is  not  allowed  to  prove 
the  fact  to  be  otherwise.  FErskine,  J.  This  application  is  made  by  Sear- 
son  alone.]  But  if  grantea  it  will  accrue  to  the  benefit  of  both  the  defend- 
ants, as  the  suggestion  cannot  be  entered  as  to  one  alone.  Besides,  Sear- 
son  himself  has  misled  the  plaintifTs  attorney  on  this  point.  Reeve,  in  his 
affidavit,  says  that  he  was  the  tenant,  and  in  the  occupation,  of  a  ^op  at 
Tattershall.  That  is  not  sufficient.  He  also  states  he  was  trading  therein. 
That  would  be  sufficient,  if  it  were  true ;  but  it  is  shown  not  to  be  so,  by 
the  affidavits  in  answer  to  the  rule.  [Maule,  J.  Would  any  trading  be 
sufficient?  A  party  might  trade  in  a  place  by  an  agent,  and  never  be  uiere 
himself;  and  he  could  not  therefore  be  served  with  a  summons  within  the 
jurisdiction.  The  act  must  mean  that  the  party  should  he  personally  trading, 
to  some  extent,  within  the  jurisdiction.]  That  observation  will  dispose  of 
this  branch  of  die  case. 

If  it  be  said,  on  the  other  side,  that  the  plaintiff  was  not  compelled  to 
sue  both  of  the  defendants,  it  may  be  answered  that  there  was  nothing  to 
prevent  him  from  doing  so.  If  the  action  had  been  ex  contractuy  he  must 
•7661  *^^^^  ^^^^  ^^'  '^^^  defendants  have  been  found  guilty  of  2^,  joint 
J  tort.  [Maule,  J.  As  one  party  was  out  of  the  jurisdiction,  the 
plaintiff  could  not  sue  him  within  it.]  And  it  would  follow  that  if  he  could 
not  sue  the  other  out  of  the  jurisdiction  he  could  not  sue  them  jointly  at  all. 
TiNDAL,  C.  J.  Might  he  not  have  sued  one  in  the  Court  of  Requests,  and 
the  other  in  the  superior  court  ?]  The  court  would  not  be  disposed  to  en- 
courage a  multiplicity  of  actions.  And  there  bein^  a  joint  conversion, 
many  things  mig^t  be  evidence  against  one  which  might  not  be  evidence 
against  the  other ;  the  damages  against  one  might  be  different  from  those 
against  the  other:  and  indeed  the  judgment  for  the  plaintiff  in  the  one 
action,  would  have  vested  the  property  in  the  one  defendant,  so  that  the 
plaintiff  could  not  have  sued  the  other  defendant  for  the  same  conversion.(i) 
[Erskine,  J.,  referred  to  Adams  v.  Brovghton^  2  Stra.  1078. 

ClarkXy  Serjt.,  in  support  of  the  rule.  The  defendants  are  entitled  to 
have  the  suggestion  entered  as  to  both,  or  at  least  the  defendant  Searson  is 
entitled  to  it  as  to  himself.  Reeve's  affidavit  states,  in  terms,  that  he  was 
trading  at  Tattershall ;  and  this  is  not  denied  by  the  affidavits  on  the  other 
side.  [CoLTMAN,  J.  The  affidavit  states  the  trading  in  very  general  terms. 
Maule,  J.  The  plaintiff  requires  you  to  show  that  Reeve  was  so  trading  at 
Tattershall  that  he  might  have  been  summoned  to  the  court.]  A  personal 
service  is  not  necessary.  By  the  18th  section  of  the  act(c)  the  summons 
may  be  left  at  the  shop  of  the  defendant.  Reeve  may  have  kept  servants 
at  his  shop.  [Tindal,  C.  J.  While  he  himself  may  have  been  living  thirty 
miles  off.  That  is  not  the  sort  of  trading  meant  by  this  act.  Erskine,  J. 
*7671  '^  ^PP^ars  *that  the  shop  was  shut  up ;  how  could  the  summons 
J  have  been  left  there  ?\  The  words  of  Ae  18th  sect,  are  not  "keep- 
ing a  shop  and  trading,"  they  are  "  or  tradmg." 

At  any  rate  Searson  is  entitled  to  the  suggestion.  The  case  is  provided 
for  by  the  27th  section,((/)  which  enacts  that  where  any  debt  or  damages 
shall  be  demanded  from  two  or  more  persons  jointly,  being  partners  in 
trade  or  otherwise  jointly  concerned,  the  service  of  the  summons  upon  one 
shall  be  sufficient.     [Tindal,  C.  J.  These  defendants  are  not  stated  to  be 

(a)  Ace.  Pfw  v.HarwootL,  3  Campb.  108.     Sed  vide  aniA,  vol.  v  787,  (f). 

(6)  The  property  would  have  been  in  the  plaintiff  at  the  time  of  the  converston. 

(c)  Suprk,  p.  762.  {d)  Supr^  p.  763. 
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in  partnership.  Maule,  J.  That  section  a£R>f  ds  a  strons  argument  thai 
both  parties  to  be  sued  must  be  within  the  jurisdiction.]  Ihere  was  a  joint 
cause  of  action  in  this  case.  [Maule,  J.  It  is  not  necessary  that  the  cause 
of  action  should  arise  within  the  jurisdiction.  According  to  your  argument, 
if  a  joint  tort  were  committed  by  two,  one  of  whom  had  never  resided 
within  the  jurisdiction,  but  the  other  did  reside  within  it,  the  suit  could 
only  be  brought  in  the  local  court.]  That  may  be  so.  On  the  other  hand, 
according  to  the  argument  on  the  part  of  the  plaintiflf,  if  two  defendants 
were  within  the  jurisdiction,  and  one  went  away,  it  would  follow  that  the 
action  could  not  be  brou^t  in  the  Court  of  Requests.  The  27th  section 
mentions  partners;  but  if  only  one  is  within  the  jurisdiction,  he  is  entitled 
to  the  benefit  of  the  act.  [Maule,  J.  If  there  are  two  partners  in  a  trade, 
which  is  carried  on  within  the  jurisdiction,  it  is  only  reasonable  that  service 
on  one  should  be  sufficient.]  It  is  not  necessary  that  the  joint  trade  should 
be  carried  on  within  the  jurisdiction ;  it  is  sui&cient  if  one  partner  resides 
there.  In  this  case  there  was  no  necessity  to  sue  both  the  defendants  as 
joint  tort-feasors.  The  defendant  Searson  ought  not  to  be  prejudiced  by 
the  statements  of  Reeve. 

•TiNDAL,  C.  J.  I  think  this  rule  must  be  discharged.  The  first  r«7go, 
point  upon  which  the  defendant  Searson  relies  is,  that  the  cause  of  '- 
action  is  one  as  to  which  the  defendants,  being  both  within  the  jurisdic- 
tion of  the  Court  of  Requests,  might  both  have  been  sued  therein.  In 
order  to  show  this,  he  contends  that  Reeve  resided  within  the  jurisdiction ; 
for  it  is  not  disputed  that  Season  himself  did  so.  From  the  words  of  the 
act  it  appears  that  a  party  to  be  entitled  to  the  benefit  of  it  should  be 
"  inhabiting,  residing  or  being"  within  the  district  mentioned ;  "  or  keeping 
or  usin^  a  house  or  shop,  &c.,  or  seeking  a  livelihood,  or  working,  tradfing, 
or  deahng  within  the  same."  Now  fi-om  the  facts  it  appears  that  Reeve 
had  been  a  shoemaker,  and  had  kept  a  shop  within  the  jurisdiction ;  but 
before  the  writ  in  this  action  was  sued  out,  he  had  lefi:  his  shop  at  Tatters- 
hall  and  had  gone  to  Lincoln,  to  seek  a  situation  there,  lliis  appears 
firom  the  statement  of  Searson  himself,  as  well  as  from  that  of  Reeve.  And 
it  further  appears  that  Reeve  did  not  return  to  Tattershall  till  after  the  writ 
had  been  sued  out  and  served  upon  him  in  Lincoln.  It  is  true  that  .Reeve 
states  in  his  affidavit  that  at  the  time  the  writ  issued  he  was  trading  at 
TattershaU ;  but  the  word  trading  is  a  term  of  very  general  import ;  it  may 
include  trading  by  an  agent,  and  does  not  necessarily  imply  a  local  trading 
by  the  party  himself,  which  I  think  is  what  is  contemplated  by  the  act.  It 
seems  to  me,  therefore,  that  it  has  not  been  sufficiently  shown  that  Reeve 
was  within  the  jurisdiction  of  this  Court  of  Requests. 

But  then  it  is  said  that,  at  any  rate,  the  other  defendant  Searson  has  a 
ri^ht  to  have  a  sugo^estion  entered  with  regard  to  himself.  That,  however, 
will  depend  upon  me  question,  whether  where  an  action  of  tort  is  brought 
against  two  parties,  the  plaintiff  is  to  be  removed  from  his  common-law 
right  of  suing  them  both  in  the  superior  •courts,  because  one  of  rv^gg 
them  resides  within  the  jurisdiction  of  this  local  act.  And  I  can  *- 
see  nothing  in  the  aet  to  take  away  that  right.  The  words  indeed  of  the 
27th  section  seem  to  imply  the  contrary ;  for  when  it  speaks  of  "  two  or 
more  persons,"  I  think  it  must  mean  two  or  more  persons  within  the  juris- 
diction of  the  court. 

CoLTMAN,  J.  The  first  question  in  this  case  is,  whether,  at  the  time 
when  the  action  was  brought.  Reeve  was  resident,  or  trading,  within  the 
jurisdiction  of  the  Court  of  Requests.    If  he  was  so, — as  it  is  admitted  that 
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the  other  defendant  was, — ^the  rule  should  be  made  absolute,  unless  Seareon 
is  estopped  by  the  statement  he  has  made.  But  I  think  that  it  is  clearly 
made  out  that  Reeve  was  not  resident  or  trading,  at  the  time  in  question, 
in  Tattershall,  within  the  meaning  of  the  act.  The  party  who  applies  to 
enter  the  suggestion  is  bound  to  make  out  his  case  clearly  and  conclusively. 
Now  it  appears  that  Reeve  was  absent  from  the  place,  and  that  his  shop 
was  shut  up.  It  is  very  doubtful,  therefore,  to  say  the  least  of  it,  whether 
there  was  any  thing  like  trading  going  on,  during  his  absence,  upon  his 
behalf.  But  at  any  rate  the  trading  is  not  made  out ;  and,  as  to  him,  I 
think  the  rule  oueht  to  fail. 

But  it  is  said  that  although  Reeve  had  left  the  place,  as  this  was  a  Joint 
tort,  the  plaintiff,  by  virtue  of  the  act,  was  bound  to  sue  both  of  the  defend- 
ants in  the  Court  of  Requests,  Searson  being  within  the  jurisdiction.  That 
argument  however,  I  think,  fails,  when  the  clauses  of  the  act  are  consid- 
ered. For  the  twenty-seventh  section  does  not  make  two  or  more  persons 
liable  to  be  sued  jointly  if  they  are  not  both  or  all  within  the  jurisdiction. 
It  seems  to  me,  that  when  one  of  t\vo  defendants  resides  within,  and  one 
without,  the  jurisdiction,  they  cannot  both  be  sued  in  that  court.  Then, 
•7701  ^'^  plaintiff  bound  to  sue  one  only  in  the  inferior  •court,  and 
-'  lose  his  remedy  against  the  other?  I  cannot  see  it  was  the  intention 
of  the  act  in  such  a  case  to  take  away  the  common-law  right  of  a  plaintiff  to 
sue  both  the  parties  in  one  action ;  which  he  can  only  do  by  proceeding  in 
the  superior  courts. 

Erskine,  J.  I  also  think  this  rule  must  be  discharged.  The  question  in 
the  first  place  is,  whether  Reeve  was  within  the  jurisdiction  at  the  time  the 
action  was  commenced.  It  is  for  the  party  applying  for  the  suggestion  to 
show  that  such  was  the  fact.  Now  it  appears  that  at  one  time  Reeve 
inhabited  and  kept  a  shop  within  the  jurisdiction,  but  that  before  the  writ 
issued  he  had  gone  from  Tattershall  to  Lincoln,  out  of  the  jurisdiction. 
Supposing,  however,  that  Reeve  had  still  not  ceased  to  be  an  inhabitant  at 
Tattershall,  he  would  come  within  the  act.  But  there  is  no  statement  that 
he  had  any  intention  of  ever  returning  to  Tattershall.  If  he  had  had  such 
an  intention,  he  would  have  remained  an  inhabitant ;  but  he  ceased  to 
inhabit  the  place  as  soon  as  he  left  it  without  such  an  intention.  The  next 
question  is,  does  he  come  within  the  description  of  a  person  trading  within 
the  jurisdiction  ?  He  says,  generally,  in  his  affidavit  that  he  was  trading  at 
Tattershall ;  but  he  does  not  say  in  what  manner.  It  is  therefore  necessary 
to  see  whether  any  sort  of  trading  is  within  the  act.  And  I  think  it  is  not; 
but  that  some  personal  trading  or  dealing  is  intended — what  Lord  Ellfjc- 
BORouGH,  C.  J.,  described  in  Gray  v.  Cooke  as  a  virtual  domicile.  The 
word  "trading"  is  used  in  the  section  of  the  act  now  under  consideration, 
in  conjunction  with  the  words  "working"  and  "dealing;"  which  seem  to 
me  to  show  that  some  personal  superintendence  of  the  trade  was  contem- 
plated ;  and  nothing  of  that  kind  is  stated  to  have  been  the  case  here.  It 
further  appears  from  the  affidavits  against  the  rule,  that  Reeve  had  shut 
•7711  *"P  ^'®  ^^^P  when  he  went  to  Lincoln.  Searson 's  own  state- 
J  ment — that  Reeve  had  left  Tattershall, — is  also  strong  evidence 
against  him,  and  would  amount  to  an  estoppel,  within  the  authority  of 
Jefferies  v.  Watts,  I  lay  no  stress  upon  the  statement  by  Reeve,  as  perhaps 
that  ought  not  to  estop  the  other  defendant.  Upon  the  whole  it  appears  to 
me  that  the  defendant  Searson  has  not  made  out  the  first  branch  of  the  case. 

It  is  then  contended  that,  at  all  events,  Searson  is  entitled  to  have  the 
suggestion  entered,  in  order  to  relieve  fnmself.     But  that  does  not  appear 
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to  me  to  be  so.  For  a]thou^  this  is  an  action  of  tort,  and  the  plaintiff 
therefore  was  not  bound  to  sue  both  the  defendants  jointly,  yet  neither  was 
he  bound  to  sue  them  separately;  and  it  would  be  a  great  hardship  should 
he  be  compelled  to  sue  only  one.  I  think,  therefore,  he  was  entitled  to  sue 
the  defendants  in  the  court  in  which  he  had  the  power  of  joining  them  both 
in  one  action. 

Maule,  J.,  concurred.  Rule  discharged. 

♦ 

BECKHAM  et  ux.,  Administratrix  of  G.  BALL,  deceased,  v.  OSBORNE. 

Where  the  plaintiff's  case  was  clearly  sapported  by  a  qualified  admission  made  by  the 
defendant :  Held,  no  misdirection  that  the  judge  did  not  distinctly  tell  the  jury  that  the 
whole  admission  must  be  taken  together. 

Assumpsit  for  goods  sold  and  delivered  by,  and  upon  an  account  stated 
with,  the  intestate. 

Pleas;  first,  except  as  to  1/.  175.,  non  assumpsit;  secondly,  except  as 
aforesaid,  a  set-off  for  eoods  sold  and  delivered  by,  and  upon  an  account 
stated  with,  •the  defendant ;  thirdly,  except  as  aforesaid,  payment ;  r^^^n 
fourthly,  payment  into  court  of  li.  17s.  I- 

At  the  trial  before  the  judge  of  the  Sheriff's  Court,  London,  on  the  22d 
of  last  September,  the  only  evidence  adduced  by  the  plaintiffs  was  that  of 
their  attorney's  clerk,  who  stated  that  he  had  delivered  a  letter  from  the 
plaintiffs  to  the  defendant  containing  extracts  from  the  intestate's  books, 
^th  an  account  claiming  the  sum  of  17/.  lis  ;  that  the  defendant  said  the 
sharge  was  incorrect,  bemg  one  guinea  too  much ;  that  the  witness  asked 
him  to  produce  any  receipt  agadnst  the  charge ;  but  that  he  did  not  do  so, 
though  he  showed  a  cash-book.  This  book  was  produced  at  the  trial,  and 
contained  an  account  showing  a  set-off  for  61.  5s.,  the  price  of  five  boxes 
of  cheroots,  sold  by  the  defendant  to  the  intestate,  and  a  payment  of  10/. 
in  money.  The  sale  of  the  cheroots  and  the  payment  of  the  10/.  were 
proved  on  the  part  of  the  defendant. 

The  learned  judge  of  the  Sheriff's  Court  told  the  jury  that  the  only  evi- 
dence of  the  defendant's  debt  was  his  admission  to  the  attorney's  clerk, 
which  was  for  16/.  I65. ;  that  if  they  thought  the  set-off  and  payment 
proved  by  the  defendant  together  amounted  to  the  plaintiff's  demand 
proved,  (less  the  1/.  17s.  paid  into  court,)  they  should  find  for  the  defend- 
ant ;  otherwise  for  the  plaintiffs,  for  so  much  beyond  the  1/.  17s.  as  was  not 
met  by  the  set-off  and  payment  proved  by  the  defendant. 

The  jury  found  a  verdict  for  Uie  plaintiffs,  damages  16/. 

Sir  T.  Wildly  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
for  a  new  trial  on  the  eround  of  misdirection,  and  also  that  the  verdict 
was  agamst  evidence.  Upon  the  former  point  he  submitted  that  as  the 
admission  of  the  defendant  was  qualified,  the  iury  ought  to  *have  rv-^-yo 
been  told  it  must  be  taken  entire.  He  referred  to  Randk  v.  Black-  *■ 
bumj  5  Taunt.  245. 

Channelly  Seijt.,  now  showed  cause,  and  cited  Rose  v.  Savory,  2  N.  C. 
145,  2  Scott,  199.* 

Sir  T.  Wtlde  was  heard  in  reply. 

Per  curiam.  The  case  was  tried  by  a  ^ntleman  at  the  bar,  and  there 
does  not  appear  to  have  been  any  misdirection.  The  whole  admission  was 
before  the  jury,  and  it  is  clear  they  took  the  whole  into  their  consideration. 
There  may  be  a  new  trial  upon  the  ground  of  the  verdict  being  a^inst 
the  evidence,  upon  payment  of  costs.  Rule  absolute  accordmgly. 
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•774]  -GRANT  qui  tam  v.  BROWNE. 

\  Statute  requires  the  delivery  of  a  certificate  setting  forth  certain  matters,  and  imposed 
a  penalty  upon  the  non-delivery  of  such  a  certificate.  A  subsequent  statute  directs 
*hat  no  action  shall  be  brought  to  recover  penalties  in  respect  of  the  omission  of  some 
of  the  matters,  and  that  no  action  already  commenced  in  respect  of  such  omission^ 
shall  be  prosecuted.  An  action  is  brouj^ht  for  the  penalty  incurred  by  delivering  a 
certificate  omittins  all  the  matters  required  to  be  inserted  by  the  first  statute,  and  tho 
declaration  and  plea. are  delivered  before  the  passing  of  the  second  act.  Upon  tho 
passing  of  the  second  act  the  plaintifif  is  bound  to  amend  his  declaration  by  striking  out 
such  omissions  as  are  cured  by  that  act ;  and  if  instead  of  so  doing,  he  deliver  a  repli- 
cation and  issue,  such  replication  and  issue  will  be  set  aside. 

Debt.  The  declaration  stated  that  the  defendant,  after  the  passing  of  a 
certain  act,  intituled,  &c.  (1  &  2  W.  4,  c.  lxxYi,)(a)  and  within  three 
calendar  months  before  the  commencement  of  this  suit,  to  wit,  on,  &€. 
vended  and  delivered,  to  wit,  at  Warkworth  in  the  county,  &c.,  divers 
large  quantities,  to  wit,  &c.  of  coals  for  the  port  of  London,  to  wit,  on 
board  a  certain  vessel  called  "The  Union,"  and  which  vessel  so  con- 
•7751  *^*^'^^"S  ^^  ^^^^  coals,  afterwards,  to  wit,  on,  &c.,  sailed  with  the 
^  said  coals  on  her  voyage  from  Warkworth  aforesaid  to  London 
aforesaid ;  whereof  the  defendant  then  had  notice ;  but  the  defendant,  not 
regarding  the  provisions  of  the  said  statute,  did  not  send  by  the  general 
post  office,  on  the  day  on  which  the  said  vessel  containing  the  said  coals 
sailed  on  her  said  voyage  or  ^ve  to  the  shipmaster  of  the  said  vessel 
before  the  same  sailed  on  the  said  voyage,  a  certificate  signed  by  the  de- 
fendant, containing  the  day  of  the  month  and  year  of  such  loading,  the 
name  of  the  master  of  the  said  vessel,  and  of  the  said  vessel,  and  the 
quantity  of  tons  so  delivered  as  aforesaid,  and  the  usual  names  of  the  several 
and  respective  collieries  out  of  which  the  said  coals  were  wrought  and 
gotten,  and  the  price  paid  by  the  master  for  each  and  every  sort  of  coals; 
tiiat  the  defendant  so  vending  and  delivering  coals  as  aforesaid  then  sold 
and  loaded  on  board  the  said  vessel,  contrary  to  the  form  of  the  statute,  &c. ; 
whereby,  and  by  force  of  the  said  statute,  tfie  defendant  then  forfeited  for 
his  said  offence  the  sum  of  100/.,  &c. 

The  plea  (not  guilty)  was  of  the  24th  of  June,  1843. 

The  replication,  adding  the  mniliter^  was  entitled  of  the  7th  of  No- 
vember, 1843. 

Sir  T.  WildBy  Serjt,,  on  a  former  day  in  this  term,  obtained,  on  behalf 
of  the  defendant,  a  rule  to  show  cause  why  the  replication  and  issue  should 
not  be  set  aside  withotit  costs ;  or  why  the  plaintiff  should  not  discontinue 
the  action  on  payment  of  costs  up  to  the  time  of  the  application.  The  affi- 
davits upon  which  the  motion  was  made,  set  forth  the  seventy-fifth  section 
of  the  1  &  2  W.  4,  c.  Ixxvi,  and  alleged  that  the  fitter's  certificate  was 

(a)  Sect.  75  enacts.  "  That  every  fitter,  or  other  person,  vendintr  or  delivering  coals  foi 
the  port  of  London,  shall  send  in  a  letter,  directed  to  the  clerk  of  the  coal-market,  and 
put  into  the  general  post  office  on  the  day  on  which  the  ship  or  vessel  containing  any 
coals  shall  sail  on  any  such  voyage,  or  shall  give  to  the  shipmaster  of  such  ship  or 
▼essel  before  the  same  shall  sail  on  every  or  any  such  voyage,  a  certificate,  signed  by 
such  fitter,  containing  the  day  of  the  month  and  year  of  such  loading,  the  master's  and 
ship's  nanies,  and  the  quantity  [su]  of  tons,  and  the  usual  names  of  the  several  and  res- 
pective collieries  out  of  which  the  said  coals  were  and  shall  be  wrought  and  gotten,  and 
the  price  paid  by  the  master  or  masters  for  each  and  every  sort  of  coals  that  each  and 
.  every  fitter,  or  other  person,  vending  or  delivering  coals  as  aforesaid,  his  or  their  agent 
or  servant,  had  sold  and  loaded  on  board  each  and  ever^  ship  or  vessel ;  and  in  case  any 
person  or  persons  shall  omit  or  refuse  to  give  such  certificate  as  aforesaid,  or  shall  give  or 
make  any  false  certificate,  every  person  so  ofiending  shall,  for  every  such  ofifence,  forfeit 
and  pay  the  sum  of  100/." 

By  another  section  the  aotion  is  required  to  be  brought  within  three  calendar  mooths 
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giyen  to  the  shipmaster  of  the  Union  before  she  sailed  on  her  voyage,  anil 
was,  in  the  beUef  of  the  deponent,  delivered  to  the  clerk  of  the  coal-market 
of  the  •city  of  London  ;  that  such  certificate  contained  a  just,  true,  r*<yyg 
and  faithful  account  of  all  the  particulars  required  by  the  said  act,  ■- 
save  only  and  except  that  the  usual  names  of  the  several  and  respective 
collieries,  out  of  which  the  said  coals  were  and  had  been  wrought  and  gotten, 
were  accidentally  and  inadvertently  omitted  to  be  inserted  m  such  certifi- 
cate :  that  the  action  was  commenced  before  the  passing  of  the  6  &  7  Vict., 
c.  ci,(a)  for  the  recovery  of  the  penalty  imposed  by  the  former  act  for  not 
inserting  in  the  aforesaid  fitter's  certificate  the  usual  names  of  the  several 
and  respective  collieries  out  of  which  the  said  coals  were  and  had  been 
wrought  and  gotten,  and  for  no  other  fine,  penalty,  forfeiture,  or  cause  of 
action  whatsoever,  according  to  the  bejief  of  the  deponent :  that  the  plaintiff 
was  an  attorney's  clerk  and  a  common  informer,  and  had  brought  upwards 
of  *eigfaty  actions  for  penalties  imposed  by  the  former  act,  and  that  r^'v-y-y 
he  was  not,  nor  was  his  attorney  in  the  action,  the  solicitor  of  the  ^ 
corporation  of  London,  nor,  to  the  deponent's  belief,  in  anywise  interested 
in  such  certificate ;  and  that  zRer  the  passing  of  the  latter  act  the  action  had 
been  prosecuted  and  carried  on,  without  the  consent  of  any  judge,  by  de- 
livering the  replication  and  making  up  and  delivering  the  issue ;  and  that 
the  penalty  sought  to  be  recovered  in  the  action  was  not  incurred  by  the 
firaud  of  the  defendant. 
The  certificate,  which  was  annexed  to  the  affidavits,  was  as  follows : — 

«  ^^Warkworth,  Harbour ^  JjprU  15M,  1843. 

J  "  Sold  and  delivered  on  board  the  Union  of  Whitby,  John  Harforth, 

00     master,  one  hundred  and  sixty-nine  tons  twelve  cwts.,  Derwentwater's 
S     Hartley  first  class  steam  coals. 
£  at  6$.  6d,  per  ton. 

TS  (Signed)  Thomas  Brown, 

•§  Collector        Mills." 

S     "  Custom  House." 

SheSy  Serjt.,  now  showed  cause.  He  submitted  that  the  court  had  no 
jurisdiction  to  entertain  the  application,  inasmuch  as  the  declaration  stated 
a  non-compliance  with  all  the  requisites  mentioned  in  the  1  &  2  W.  4, 
c.  Ixxvi,  s.  75,  and  the  6  &  7  Vict.,  c.  ci,  s.  45,  applied  only  to  some  of 
those  requisites.  [Tindal,  C.  J.  It  appears  that  the  action  is  brought  for 
not  inserting  in  the  certificate  the  names  of  the  collieries,  and  also  for  other 
omissions ;  so  that  it  is  brou^t  for  an  omission  as  to  which  the  court  may 

(a)  Sect.  45,  enacts,  ^  That  no  action  for  any  penalty  imposed  by  the  1  &  2  W.  4, 
c.  Ixxvi,  for  not  inserting  in  the  fitter's  certificate  the  day  of  the  month  and  year  of  the 
loadtnj^,  or  the  usual  names  of  the  several  and  respective  collieries  out  of  which  the  coals 
should  be  wrought  and  aotten,  or  the  price  paid  for  the  same,  shall  be  commenced,  or. 
if  now  commenced,  shall  be  prosecuted  or  carried  on,  by  any  common  informer,  or  by 
any  other  person  except  the  solicitor  of  the  corporation  of  London,  or  some  person  in- 
terested in  such  certificate,  without  the  consent  in  writing  of  some  judge  of  one  of  the 
superior  courts  at  Westminster;  and  that,  immediately  from  and  after  the  passing  of  this 
act,  it  shall  be  lawful  for«ny  person  or  persons  against  whom  any  action  shall  have  been 
coinmenced  for  the  recovery  of  any  such  penalty,  except  as  aforesaid,  without  such  con- 
sent ai  aforesaid,  to  apply  to  the  court  in  which  such  action  shall  have  been  commenced, 
or  to  any  judge,  &o.,  for  an  order  that  such  action  shall  be  discontinued,  upon  payment 
of  the  costs  thereof  incurred  to  the  time  of  such  application  being  made  ;  and  upon  the 
mailing  of  such  order  and  payment  or  tender  of  costs,  such  action  shall  be  forthwith  dis- 
continued: provided  always,  that  if  it  shall  appear  to  the  satisfaction  of  the  said  court  or 
judge  that  any  penalty  sought  to  be  recovered  in  any  such  action  has  been  incurred  by 
the  fraud  of  the  defendant,  then  it  shall  be  lawful  for  such  court  or  judge  to  refuse  to 
make  such  order  as  to  such  penalty,  and  thereupon  to  make  such  order  as  the  said  court 
shall  de*n  ej^dient." 
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stay  the  proceedings  under  the  latter  act.  The  latter  act  empowers  us  ic 
stay  proceedings  in  actions  for  penalty  A. ;  the  action  is  brought  for  penalty 
•7781  ^'  ^"^  ^^  ^^^  penalty  B.  Maule,  J.  We  •have  certainly  power 
-'  to  stay  the  action  in  respect  of  the  omissions  mentioned  in  the  later 
statute.  If  a  plaintiff  might  put  in  his  declaration  other  omissions,  and  so 
prevent  the  court  from  exercising  their  power  under  the  later  statute,  its 
provisions  would  be  rendered  nugatory.  If  this  rule  were  discharged  it 
might  turn  out  that  the  action  was  brought  only  in  respect  of  a  misdescription 
or  omission  of  the  name  of  the  colliery,  and  the  plaintiff  might  recover  the 
penalty  of  100/.  notwithstanding  the  art  of  Victoria.  Erskine,  J.  The 
action  must  be  stayed  altogether  unless  the  plaintiff  consent  to  strike  out  of 
his  declaration  those  omissions  to  which  the  statute  of  Victoria  applies.] 
The  defendant  merely  swears  that  the  penalty  sought  to  be  recovered  was 
not  incurred  by  his  fraud ;  something  more  definite  ou^ht  to  have  been 
stated,  showing  how  the  omission  occurred.  It  could  hardly  have  happened 
through  inadvertence,  as  the  form  of  the  certificate  is  given  in  the  schedule 
to  the  act.  At  any  rate  if  the  rule  is  made  absolute,  it  ought  to  be  on  the 
terms  of  paying  the  plaintiff's  costs. 

Sir  T.  JVilde^  Sent.,  was  heard  in  reply. 

TiNDAL,  C.  J.  I  ao  not  see  how  the  first  branch  of  this  rule  can  be  an- 
swered. The  forty-fifth  section  of  the  6  &  7  Vict.,  c.  ci,  is  express,  that  no 
action  in  respect  of  the  omissions  therein  mentioned  shall  be  commenced, 
or,  if  commenced,  shall  be  prosecuted  or  carried  on,  except  under  certam 
circumstances,  without  the  consent  of  a  judffe.  Now  the  present  action, 
which  has  been  brought  in  respect  of  the  omissions  mentioned  in  the  later 
act,  together  with  others,  has  been  continued  without  the  consent  of  a  judge, 
and  is  therefore  in  contravention  of  the  act.  Perhaps  the  better  course  would 
be  for  the  plaintiff  to  apply  for  leave  to  amend  his  declaration  by  striking 
out  that  part  which  relates  to  the  causes  of  action  included  in  the  second 
•7791  ^^^'  ^^  ^^  ^^  other  *grounds  upon  which  he  can  proceed  with  the 
-»  action.  But  at  present  the  rule  must  be  made  absolute  to  set  aside 
the  replication  and  issue,  with  the  costs  occasioned  thereby,  and  the  costs 
of  the  present  application. 

The  other  judges  concurring.  Rule  absolute  accordingly. 


AUGUSTUS  NEWTON  and  wife  v.  ROWE  and  another. 

On  the  4th  of  November  A.,  being  in  custody  under  a  habeas  corpus  ad  tatirfaeiendum  for 
costs,  removes  himself  by  habta*  to  the  Queen's  Prison.  He  obtains  his  discharge 
under  the  insolvent  debtor's  act,  from  this  amongst  other  debts.  This  is  an  admission 
of  his  having  been  in  legal  custody  under  process  regularly  issued  \  sembU,  A  motion 
on  the  '22d  of  November  to  set  aside  the  writ,  is  too  late. 

The  plaintiff  Augustus  Newton  on  a  former  day  in  this  term  obtained  a 
rule  calling  on  the  defendants  to  show  cause  why  the  writ  of  execution  in 
this  case  should  not  be  set  aside  for  irregularity. 

It  appeared  from  his  affidavit  that  the  action  was  for  libel  published  in  the 
Cheltenham  Examiner.  At  the  last  spring  assizes  for  the  county  of  Glou- 
cester a  verdict  was  found  for  the  defendants.  In  Easter  term  the  plain- 
tifis  obtained  a  rule  nisi  for  a  new  trial,  which  was  discharged  in  Trinity 
term.  Judgment  was  signed  on  the  24th  of  June.  On  the  5th  of  July 
the  plaintiflT  Augustus  Newton  was  taken  in  execution  by  the  sheriff  of 
Gloucestershire  at  the  suit  of  another  creditor.  On  the  19th  of  July  a 
writ  of  habeas  corpus  ad  satisfaciendum  issued  against  the  plaintiff  Augustu.s 
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Newton,  tested  the  15th  of  June.  On  the  27th  of  July  he  was  brought  by 
habeas  corpus  before  a  judge  on  circuit,  committed  to  the  Queen^s  rhson 
charged  with  {inter  alia)  the  execution  in  this  cause.  On  the  4th  of  No- 
vember he  obtained  his  final  discharge  under  the  insolvent  debtors'  act, 
the  sum  for  which  he  *was  charged  in  execution  in  this  action  being  r*<yon 
included  among  the  debts  in  his  schedule.  *■ 

He  submitted  that  the  habeas  corpus  ad  satisfaciendum  ought  to  have  been 
tested  on  the  day  on  which  it  issued,  and  contended  that  this  was  an  irregu- 
lar writ  of  execution,  being  tested  on  the  15th  of  June,  whereas  the  judg- 
ment was  not  signed  until  the  24th.  He  cited  Peacock  v.  Day^  3  DowL 
P.  C.  291,  where  it  was  held  that  a  ca.  sa.  is  irregular  if  tested  before  the 
time  of  signii^  judgment. 

Talfourdj  Serjt.,  now  showed  cause.  The  writ  is  perfectly  regular, 
though  it  might,  under  the  3  &  4  W.  4,  c.  67,  s.  2,  have  been  tested  on  the 
day  of  issuing.  In  Green  v.  Foster,  2  Dowl.  P.  C.  191,  it  was  held  that, 
where  a  part  of  a  debt  is  levied  under  ^fi.fa.  and  the  defendant  is  detained 
on  a  habeas  corpus  ad  satisfaciendum  for  the  residue,  it  is  not  necessary  to 
refer,  in  the  latter  writ,  to  the  amount  levied.  Supposing,  however,  an 
irregularity  to  exist,  the  application  comes  too  late.  The  plaintiff  should 
have  applied  to  a  judge  at  chambers  during  the  vacation.  Instead  of 
doing  this  he  has  allowed  eighteen  days  in  term  to  elapse  since  his  dis- 
chaj^e.  Besides  which,  the  plaintiff,  by  causing  himself  to  be  removed  by 
haheas  and  to  be  charged  as  to  this  execution,  admitted  that  he  was 
legally  in  custody  under  this  writ. 

•Newton,  in  support  of  his  rule.  The  petition  is  founded  upon  actual 
custody :  it  is  no  admission  in  the  Insolvent  Debtors'  Court  that  the  pe- 
titioner is  legally  in  custody.  [Tindal,  C.  J.  By  removing  yourself  by 
habeas,  charged  with  this  execution,  you  impliedly  admit  that  you  were  in 
actual  and  in  legal  custody  under  it.  Then  what  say  you  to  the  delay?] 
Until  the  return  was  filed  no  copy  of  the  writ  could  be  obtained.  [Er- 
SKiNE,  J.  Does  it  appear  by  your  affidavits  on  what  day  you  first  became 
•aware  of  the  irregularity  of  which  you  now  complain  ?]  That  is  ^••yot 
not  stated.  ^ 

Tindal,  C.  J.  The  short  answer  to  this  objection  which  is  inter  apices 
juris,  is  that  the  plaintiff  has,  by  his  own  laches,  precluded  himself  from 
setting  it  up. 

Per  curiam;  Rule  discharged,  without  costs. 


MOSS  V.  JAMES. 

A  testatum  ca.  sa.  tested  the  22d  of  June,  1843,  was  saed  out  against  the  plaintiff  into 
London,  under  which  he  was  taken  on  the  7th  of  July.  On  application  to  discbar^ 
the  plaintiff  out  of  custody  on  the  ground  that  no  original  ca.  $a.  had  issued  into 
Middlesex,  (where  the  venue  was  laid,)  the  defendant  produced  a  ca.  ta.  tested  the  15th 
of  June,  but  appearing  from  the  seal  to  have  issued  on  the  12th  of  July  :  Hdd,  no 
irregularity. 

On  the  7th  of  July,  1843,  the  plaintiff  was  taken  in  execution  by  the 
sherifis  of  London  under  a  writ  of  testatum  ca.  sa.,  tested  the  22d  of  June, 
sued  out  by  the  defendant  for  the  costs  of  a  nonsuit.  On  the  17th  the 
plaintiff  applied  to  Coltman,  J.,  to  be  discharged  out  of  custody  upon  an 
affidavit,  stating  ''  that  no  writ  of  ca.  sa.  in  this  cause  had  been  issued  and 
returned  and  filed  in  the  county  of  Middlesex,  where  the  venue  v/as  laid, 
as  by  the  practice  and  rules  of  the  court  ought  to  have  been  done,  before 
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the  issuing  the  testatum  ca.  sa."  The  learned  judge  made  an  order  for 
the  discharge  of  the  plaintiiT,  on  giving  security  for  payment  of  tbe 
amount  of  the  levy,  in  case  the  court  should  be  of  opinion  that  he  was  not 
entitled  to  be  discharged  out  of  the  custody  of  the  sheriffs  of  London  as 
to  the  action,  or,  in  case  he  foiled  to  apply  to  the  court  within  the  first  four 
days  of  Michaelmas  term,  &c.  The  plaintiff  having  found  the  required 
security  was  set  at  liberty  on  the  21st  of  July.  A  writ  of  ca.  sa.  was  pro- 
*7R21   ^^^^  before  the  learned  judge,  *tested  the  15th  of  June,  but  not 

■■   sealed  until  the  12th  of  July. 
Talfourd,  Sent.,  on  the  part  of  the  plaintiff,  on  the  fourth  day  of  the 
term,  accordingly  obtained  a  rule  nisi  to  set  aside  the  execution,  and  for 
the  delivery  up  of  the  bond ;  citing  Frost  v.  DanieUy  4  Q.  B.  880,  Gale 
&  Davison. 

Shee^  Serjt.,  now  showed  cause.  It  is  not  requisite  to  issue  and  return 
a  ca.  sa.  before  suing  out  a  testatum  ca.  sa. ;  it  is  sufficient  if  it  be  issued 
before  the  making  up  of  the  roll.(a)  In  Wame  v.  Haddon,  9  Dowl.  P.  C. 
960,  Mr.  J.  Wightman  held  that  the  omission  to  sue  out  an  ori^al  writ  cl 
ca.  sa.  previously  to  issuing  a  testatum  ca.  sa.  was  a  mere  irregularity, 
which  might  be  aroended.(5)  In  Greenshields  v.  Harris,  9  M.  &  W.  774, 
2  Dowl.  N.  S.  272,  the  venue  being  laid  in  Surrey,  final  judgment  was 
signed  on  the  22d  of  April,  1840,  and  on  the  same  day  a  testatum  ca.  sa. 
issued  into  Oxfordshire,  upon  which  the  defendant  was  arrested  on  the 
19th  of  June,  1841 ;  and  an  original  ca.  sa.  issued  into  Surrey,  bearing  date 
the  same  day  as  the  testatum  writ,  and  was  returned  generally  non  est  in- 
ventus:  this  was  held  to  be  no  irregularity.  Lord  Abinger  there  said: 
"  Under  the  old  practice,  if  the  party  produced  an  original  ca.  sa.,  with  the 
sheriff's  return,  that  was  sufficient  to  warrant  the  testatum.  In  this  case  the 
writs  may  be  regularly  entered  on  the  roll ;  and,  if  there  are  materials  to 
make  up  the  roll,  that  is  enough.  The  production  of  the  writ  with  the 
sheriff's  return  thereon,  is  an  authority  for  the  officer  to  make  up  the  roll. 
•7831   ^^^  Parke,  B.,  said :  "We  ought  to  assimilate  the  new  *practice 

^  to  the  old  so  far  as  we  can,  and  not  interpose  difficulties  to  invali- 
date writs  of  this  nature.  Here,  we  have  an  original  writ  of  capias  issued 
into  the  proper  county,  bearing  date  the  same  day  with  the  judgment  and 
testatum  writ,  and  returned  generally  non  est  invetUus;  we  may  therefore 
presume  that  writ  to  have  been  issued  and  returned  on  the  same  day. 
The  plaintiff  has,  therefore,  materials  for  making  up  the  roll,  viz.  a  writ  of 
ca.  sa.  issued  into  Surrey  and  returned  the  same  day  non  est  inveniusy  and 
a  testatum  ca.  sa.  awarded  thereupon  by  the  court  on  the  same  day.  In 
Towers  v.  Mwton,  2  Q.  B.  319,9  Dowl.  P.  C.  576,  that  could  not  be  done ; 
because  there,  the  testatum  bore  date  on  an  earlier  day  than  the  original 
writ  upon  which  it  professed  to  be  founded."  In  Lush's  Practice,'p.  502, 
it  is  said  that,  "  in  strictness,  every  writ  of  execution  must  in  the  first  in- 
stance be  issued  into  the  county  in  which  the  venue  is  laid ;"  but  that,  "  in 
practice,  an  original  writ  never  issues."  Frost  v.  Daniell  is  distinguishable 
from  the  present  case.  There,  final  judgment  was  signed  on  the  2d  of 
Mav,  1842,  the  testatum  ca.  sa.  was  tested  on  the  11th  of  May,  1842, 
and  the  original  ca.  sa.  not  until  the  10th  of  May,  1843.  It  was  held  that 
the  process  was  irre^lar,  apparently  on  the  ground  that  the  ca.  sa.  issued 
more  than  a  year  and  a  day  after  the  date  of  the  judgment,  ^^t  may  be 
said  that  here,  it  appears  on  the  face  of  the  ca.  sa.  that  it  issuea  at  a  day 

(a)  See  MilUead  ▼.  Coppard,  5  T.  R.  272. 

{b)  See  Tovotri  v.  NtwUm^  9  Dowl.  P.  C.  576,  1  Q.  B.  319. 
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sabsequent  to  its  teste.  But  the  only  date  set  out  upon  the  record  is  the 
testej  and  the  court  can  look  at  nothing  else. 

Talfourdy  Seijt.,  in  support  of  his  rule.  By  the  3  &  4  W.  4,  c.  67,  s.  2, 
all  writs  of  execution  must  be  tested  on  the  day  on  which  the  same  are 
issued,  and  made  returnable  immediately  after  the  execution  thereof.  r*70^ 
[•EasKDfE,  J.  In  Brocher  v.  Pond,  2  Dowl.  P.  C.  472,  it  is  observed  ■•  '^ 
by  Mr.  J.  Parke,  '^  The  act  of  parliament  says  that '  all  writs  of  execution 
may  be  tested  on  the  day  on  which  the  same  are  issued.'  It  does  not  say 
that  they  must  be  tested  on  that  day."]  Possibly  they  may  be  tested  before 
they  are  issued;  but  a  testatum  ca.  sa.  cannot  regularly  issue  until  the  origi- 
nal ca.  sa.  has  been  issued  and  returned.  [Tindal,  C.  J.  According  to 
your  argument  an  original  ca.  sa.  would  never  be  amended,  as  the  seal 
would  always  show  the  real  date.]  It  is  not  denied  that  the  court  has  power 
to  amend:  but  it  is  submitted  that  the  party  himself  cannot  make  the 
amendment  without  applying  to  the  court.  [Maule,  J.  I  have  heard  no 
authority  cited  to  show  that  he  may  not.]  If  the  court  is  of  opinion  that 
an  origmal  writ  of  ca.  sa.  may  issue  after  a  testatum  ca.  sa.,  there  can  be 
no  necessity  for  issuing  a  ca.  sa,  at  all. 

Tindal.  C.  J.  The  effect  of  issuing  a  ca.  sa.  into  the  county  where  the 
venue  is  laid,  before  the  suing  out  of  the  testatum  writ,  would  be,  to  give 
the  party  notice  to  get  out  of  the  way.  It  seems  to  me  that  the  rule  must 
be  discharged ;  but  without  costs,  as  it  is  not  moved  with  costs. 

The  rest  of  the  court  concurred.  Rule  discharged  accordingly. 


•WARD  V.  LLOYD.  [*785 

The  court  will  not  set  aside  a  warrant  of  attorney  given  to  secure  a  debt,  on  the  ground 
that  it  was  obtained  from  the  defendant  by  a  threat  of  prosecution  for  felony,  unless  it 
distinctly  appear  that  there  was  an  agreemeni  by  the  plaintifi^  either  express  or  neces- 
sarily implied,  to  abstain  from  prosecuting  upon  the  security  being  given. 

BompaSj  Serjt.,  on  a  former  day  in  this  term,  on  behalf  of  Read,  one  of 
the  assignees  of  the  defendant,  under  a  fiat  in  bankruptcy,  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  the  warrant  of  attorney  exe« 
cuted  in  this  case,  and  all  proceedings  thereon,  should  not  be  set  aside,  on 
the  ground  that  it  was  given  upon  an  illegal  consideration,  namely,  a  cor- 
rupt agreement  to  compromise  a  felony. 

It  appeared  from  his  affidavits  that  the  plaintiff,  who  was  a  coal-merchant 
in  Denbighshire,  had  also  an  establishment  at  Newton,  Montgomeryshire, 
of  which  the  defendant  had  the  charge,  as  his  clerk.  The  defendant's  duty, 
as  such  clerk,  was,  to  collect  and  receive  money  on  the  plaintifi''s  account, 
and  to  remit  it  to  him,  together  with  monthly  accounts.  In  December,  1841 , 
the  plaintiff  having  ascertained  that  the  defendant  had  received  upwards  of 
900/.  more  than  he  had  accounted  for,  sent  for  him,  and  told  him,  that, 
"  unless  he  went  to  his  (plaintiff's)  attorneys,  and  gave  satisfactory  security, 
he  would  prosecute  him  for  unlawfully  malong  use  of  his  money,"— -thereby 
meaning,  ''for  unlawfiilly  embezzlmg  or  appropriating  to  his  own  use 
moneys  he  had  received  as  his  clerk."  The  aefendant  thereupon  went  to 
the  plaintiff's  solicitors,  and  executea  a  warrant  of  attorney,  dated  the  8tfa 
of  December,  1841,  authorizing  them  to  appear  for  him  and  confess  a  judg- 
ment for  1800/.,  with  a  defeazance  to  secure  900/.  On  the  9th  of  Decem- 
ber, 1841,  judgment  was  entered  up  on  the  warrant  of  attorney  and  execu- 
tion issued  on  the  following  day.  On  the  16th  of  February,  1842,  the 
cfiects  of  the  defendant  were  sold,  and  the  proceeds  paid  over  by  the  ^eriff 
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*7861  ^  *^^  plaintiff  under  an  indemnity.  On  the  Idth  of  April  a  fiat 
•'  in  bankruptcy  issued  against  the  defendant,  under  which  he  was 
duly  adjudged  a  bankrupt,  and  Read  was  chosen  as  the  creditors'  assignee. 
The  act  of  bankruptcy  upon  which  the  adjudication  proceeded,  was  the 
giving  the  warrant  of  attorney  in  question.  The  circumstances  under 
which  the  warrant  of  attorney  was  obtained  were  first  made  known  to  the 
assignee  upon  the  plaintiff's  examination  before  the  Liverpool  district  couil 
of  bankruptcy  in  June,  1843. 

Sir  T.  Wilde  and  Talfourdy  Serjts.,  now  showed  cause,  upon  affidavits 
as  well  of  the  plaintiff  and  his  attorney,  as  of  the  defendant.  The  two 
former  denied  that  they,  or  either  of  them,  had  agreed  not  to  prosecute  the 
defendant  for  embezzling  the  money  received  by  the  defendant  as  clerk  to 
the  plaintiff,  to  induce  him  to  give  the  said  warrant  of  attorney  or  any 
security  whatsoever.  The  plaintiff  however  admitted,  that  he  did  tell  Lloyd 
he  would  prosecute  him  for  embezzlement  unless  he  went  to  his  attorneys 
and  gave  such  security  as  would  be  satisfactory  to  them;  but  he  denied 
expressly  and  positively  that  he  ever  made,  or  intended  to  make,  any  agree- 
ment with  Lloyd  to  refrain  from  instituting  any  criminal  proceedings  against 
him  in  consideration  of  his  giving  such  security.  The  defendant,  m  his 
affidavit,  stated  that  it  was  not  under  fear,  or  in  consequence  of  any  threat, 
that  he  would  be  criminally  prosecuted  if  he  did  not  give  a  warrant  of 
attorney  or  other  personal  security  as  the  plaintiff's  attorneys  might  require, 
that  he  was  induced  to  give,  or  did  give,  the  warrant  of  attorney  in  ques- 
tion ;  for  that  he  was  not  subject  to  or  afraid  of  any  prosecution  at  the  in- 
stance of  the  plaintiff  or  of  any  other  person  for  embezzlement  or  any  othei 
offence ;  and  that,  at  the  time  he  gave  the  warrant  of  attorney  he  had  not 
been  guilty  of  any  embezzlement. 

*7871  ^'^^  ^^  assignee  a  place  in  court,  he  must  be  *able  to  show 

•I  that  there  has  been  a  valid  bankruptcy.  The  only  act  of  bankruptcy 
set  up  is  the  giving  of  this  very  warrant  of  attorney.  If  such  warrant  of 
attorney  was,  as  now  suggested,  obtained  from  the  defendant  under  a  threat 
of  either  civil  or  criminal  proceedings,  the  giving  of  it  was  not  an  act  of 
bankruptcy.  In  De  Tastet  v.  Carroll^  2  Rose,  Bank.  Cas.  462,  1  Stark. 
N.  P.  C.  88,  a  transfer  by  one  of  two  partners  on  the  eve  of  bankruptcy, 
under  circumstances  which  overcame  the  free  will  of  the  party,  such  as  the 
apprehension  of  a  prosecution  for  forgeiy,  was  held  to  be  valid.  TMaule,  J., 
referred  to  Ex  parte  De  Tastet^  1  Mont.  154,  where  the  same  aoctrine  was 
supported  bj^  Lord  Eldon.  There  is  nothing  here  to  show  that  the  party 
ever  was  guilty  of  felony,  or  was  treated  as  a  felon.  Tindal,  C.  J.  Why 
are  we  called  upon  to  interfere  ?  If  the  assignees  were  to  bring  an  action 
for  money  had  and  received,  the  judgment,  if  obtained  under  a  threat  of 
prosecution,  would  not  stand  in  his  way.  In  Collins  v.  Blantem\  2  Wils. 
341,  347,  the  court  held  a  bond  void  ab  initio^  which  was  entered  into  by 
way  of  indemnity  to  one  who  had  given  his  note  for  350/.  to  a  prosecutor 
on  an  indictment  for  perjury,  to  induce  him  to  withhold  his  evidence.]  The 
lapse  of  time  also  is  a  bar  to  the  assignee's  ri^t  to  come  to  the  court  to  set 
aside  this  warrant  of  attorney,  the  money  havmg  been  paid  over  nearly  two 
years  ago.  If  the  warrant  of  attorney  was  improperly  obtained,  the  assignee 
may  take  proceedings  for  the  recovery  of  the  money.  The  transaction  is 
complete,  and  the  party  should  be  left  to  his  legal  remedy.  Another  objec- 
tion is,  that  this  assignee  cannot  come  to  the  court  alone ;  the  application 
should  have  been  by  both  assignees. 

Bampas  and  Channell^  Serjts.,  (with  whom  was  Yardley^)  in  support  of 
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the  rule.  There  can  be  no  doubt,  that  the  *court  has  jurisdiction  r^-^oo 
in  this  case.  [Maule,  J.  What  do  you  say  to  the  nonjoinder  of  the  *• 
other  assignee  ?]  In  Harrod  v.  Benton,  8  B.  &  C.  217, 2  Mann.  &  Ryl.  130, 
it  was  held  that  the  court  has  summary  jurisdiction  over  a  warrant  of  attor 
ney  alleged  to  be  fraudulent,  on  the  application  of  any  person  interested  in 
impeaching  it,  although  such  person  may  not  be  a  party  to  the  warrant  of 
attorney  itself.  The  same  point  was  decided  in  Martin  v.  Martinj  3  B.  & 
Ad.  934.  Whether  assignee  or  not,  and  even  though  there  be  no  valid 
bankruptcy,  Read  has  a  sufficient  interest  to  justify  his  application,  he  being 
a  creditor  of  the  defendant.  [Tindal,  C.  J.  You  must  make  out,  not 
merely  a  threat  of-  prosecution,  but  an  agreement  to  abstain  from  prosecu- 
ting upon  the  security  being  given.  That  is  expressly  denied  on  the  part 
of  the  plaintiff.]  The  plaintiff's  examination  before  the  commissioner 
clearly  shows  that  there  was  such  an  agreement.  In  order  to  establish  a 
charge  of  compounding  a  felony,  it  is  not  requisite  to  make  an  express 
agreement  not  to  prosecute ;  it  is  enough  to  show  that  the  transaction  sub- 
stantially amounts  to  such  an  a^eement.  Whether  the  defendant  was 
guilty  of  felony  or  not,  if  the  parties  concerned  thought  he  was  liable  to  a 
prosecution,  and  the  warrant  of  attorney  was  g^iven  upon  an  understanding 
that  the  plaintiff  should  abstain  from  prosecuting  him,  the  security  is  void. 

Tindal,  C.  J.  This  rule  calls  upon  the  plaintiff  to  show  cause  why  the 
warrant  of  attorney  given  in  this  case  should  not  be  set  aside,  on  the  ground 
that  it  was  founded  upon  an  illegal  consideration,  namely,  on  an  agreement 
to  abstain  from  prosecuting  the  defendant  for  embezzlement.  No  doubt, 
if  it  had  been  clearly  made  out  that  warrant  of  attorney  was  given  upon 
such  a  consideration,  *it  would  have  been  bad  in  law.  Warrants  of  r**voQ 
attorney  are  peculiarly  under  the  jurisdiction  of  the  court ;  and  ^ 
wherever  they  appear  to  have  been  obtained  by  fraud  or  upon  an  illegal 
consideration,  the  court  will  set  them  aside.  But,  upon  the  affidavits  in 
this  case,  I  am  not  satisfied  that  the  charge  of  embezzlement  against  the 
defendant,  is  made  out ;  for,  although  in  the  monthly  accounts  rendered  he 
appears  to  have  made  untrue  returns  of  the  money  received  by  him  on 
b^alf  of  his  employer,  it  appears  also  that  he  kept  an  account  which  would 
be  evidence  against  him,  of  the  sums  actually  received ;  and  under  these 
circumstances,  I  think  a  jury  would  have  paused  before  they  found  him 
eniilty  of  having  acted  with  a  felonious  intention.  My  opinion,  however, 
does  not  depend  upon  that  point.  Assuming  the  defendant  to  have  been 
guilty  of  embezzlement,  do  diese  affidavits,  and  the  examination  of  the 
plaintiff  before  the  commissioner,  sufficiently  show  that  the  warrant  of 
attorney  was  executed  upon  an  agreement  that  the  plaintiff  should  abstain 
from  prosecuting  ?  I  am  of  opinion  that  they  do  not.  It  must  be  remem- 
bered that  this  is  not  the  case  of  a  security  given  to  induce  an  uninterested 
i)arty  to  withhold  a  charge  of  a  criminal  nature :  there  is  a  just  debt  due 
rem  the  defendant  to  the  plaintiff.  The  plaintiff  may  have  held  out 
threats  of  prosecution  in  order  to  induce  the  defendant  to  ^ve  the  warrant 
of  attorney :  but  there  is  the  positive  denial  on  the  part  of  me  plaintiff  that 
he  made  any  such  agreement  as  that'  suggested.  I  think,  therefore,  that 
upon  this  ground  the  rule  must  be  discharged. 

CoLTMAN,  J.  I  do  not  conceive  it  material  to  consider  whether  or  not 
the  defendant  was  actually  guilty  of  embezzlement ;  for,  if  there  was  rea 
sonable  ground  to  suspect  &at  he  was,  although  the  circumstances  might 
not  be  such  as  to  insure  a  conviction, — *and  the  warrant  of  attorney   t^^qq 
was  given  to  induce  the  plaintiff  not  to  prosecute,  the  consideration   ^ 
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would,  in  my  opinion,  be  illegal.  But  I  do  not  see  sufficient  ground  for 
saying  that  this  warrant  of  attorney  was  given  upon  any  such  consideration. 
It  is  true  that  threats  were  used  by  the  plaintiff,  which  may  have  influenced 
the  defendant.  It  is  possible  that  he  may  have  hoped  that,  if  he  gave  the 
security,  he  would  not  be  prosecuted.  In  the  absence,  however,  of  aH 
agreement,  express  or  necessarily  implied,  to  that  efiect,  there  is  no  ground 
for  setting  the  warrant  of  attorney  aside.  Such  an  agreement  is  not  to  be 
inferred  from  hasty  expressions  used  by  a  man  when  seeking  to  obtain 
security  for  a  just  debt. 

Erskine,  J.  The  only  ground  on  which  this  motion  can  be  supported  is, 
that  a  corrupt  agreement  was  come  to  between  Ward  and  Lloyd,  that  if 
the  warrant  of  attorney  was  given,  the  former  would  abstain  fix)m  prosecu- 
ting Lloyd  for  the  alleged  embezzlement.  The  affidavits  in  support  6{  the 
application  do  not  show  any  such  agreement.  Indeed  it  would  oe  difficult 
to  prove  such  an  agreement;  but,  in  order  to  induce  the  court  to  entertain 
this  motion,  circumstances  ought  to  be  shown  clearly  leading  to  the  infer- 
ence  that  such  a  compact  was  in  fact  made.  What  the  assignee  relies  on 
for  this  purpose  is,  the  examination  of  Mr.  Ward  before  the  commissioner, 
fipom  which  it  appears  that,  when  Mr.  Ward  first  discovered  the  inaccura- 
cies in  the  defendant's  accounts,  he  threatened  to  prosecute  him  for  unlaw- 
fully making  use  of  his  money,  unless  he  would  go  to  his  attorneys  and 
give  satisfactory  security.  The  fact  that  the  defendant  was  actually  guilty 
of  embezzlement  does  not  appear  to  me  to  be  important ;  for,  if  he  was 
really  guilty,  and  the  plaintiff  knew  it,  but  abstained  fix)m  prosecuting  him, 
«-Q.1  that  would  afford  some  foundation  for  inferring  that  the  ^plaintiff 
•I  had  agreed  not  to  prosecute  if  the  required  security  were  given. 
There  is,  however,  no  evidence  to  show  that  a  felony  had  been  committed. 
It  is  not  every  employment  by  a  servant  of  his  master's  money  that,  in  the 
eye  of  the  law,  amounts  to  embezzlement.  The  mere  fact  that  the  plaintiff, 
after  threatening,  did  not  prosecute  the  defendant,  is  far  from  being  suffi- 
cient to  warrant  us  in  coming  to  the  conclusion  that  there  was  any  agree- 
ment on  his  part  to  abstain  firom  instituting  a  prosecution. 

Maule,  J.  I  also  am  of  opinion  that  there  is  nothing  on  the  face  of  the 
affidavits,  or  on  the  examination  of  Mr.  Ward  before  me  commissioner,  to 
show  that  there  was  any  corrupt  or  illegal  consideration  for  the  giving  of 
this  warrant  of  attorney.  The  plaintiff  demanded,  what  he  had  a  perfect 
right  to  demand,  viz.  money  due  to  him ;  and  the  defendant  did  what  he 
was  bound  to  do,  namely,  give  a  security  for  money  which  he  was  bound 
to  pay.  In  substance  the  transaction  was  fair  and  honest;  and  there  is  no 
necessity  to  impute  to  the  plaintiff  the  making  of  a  corrupt  agreement  which 
he  has  expressly  denied.  Any  expectation  that  the  defendant  may  have 
entertaine<i^  that,  if  he  gave  the  required  security,  he  might  escape  prosecu- 
tion, wiU  not  of  itself  vitiate  the  transaction.  I  therefore  agree  with  the  rest 
of  the  court  in  thinking  there  is  nothing  irregular  in  this  warrant  of  attorney, 
and  that  the  rule  for  setting  it  aside  must  be  discharged. 

Rule  discharged  with  costa 

END  OF  MICHAELMAS  TEBM.(a) 

(a)  For  the  registration  caaes  decided  during  Michaelmas  term  and  yacation,  see  ante, 
▼ol.v.  p.l— .122. 
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The  judges  who  usually  sat  in  banco  during  this  vacation  were, 

TiNDAL,  C.  J.  ErSKINE,  J. 

COLTMAN,  J.  CrESSWELL,  J. 


BENSON  V.  CHAPMAN. 


A.  e/Teoted  an  insurance  with  B.  on  freight  at  and  from  Pemambuco  to  Liverpool,  valued 
at  2000i.  Whilst  coming  out  of  the  harbour  of  Pernambuco  the  vessel  struclc  on  a 
rock,  whereby  she  was  so  much  injured  as  to  render  it  necessary  to  put  back  for  repair. 
The  ship  was  repaired  at  a  cost  of  7132/.  3s.  Sd.,  including  the  charges  of  landing  and 
re-loading  the  cargo.  To  raise  funds  to  pay  for  the  repairs,  the  master  executed  a  bot- 
tomry bond,  by  which  the  ship,  freight  and  cargo,  were  pledged  for  that  sum  and  bot- 
tomry premium  of  20/.  per  cent.  The  ship  afterwards  sailed  for  and  arrived  at  Liver- 
pool with  her  original  cargo  on  board.  A.,  on  receiving  intimation  of  the  extent  of 
the  damage  done  to  the  ship,  gave  notice  of  abandonment  of  ship  and  freight  to  the 
respective  underwriters,  and  repudiated  the  bond  \  whereupon  the  parties  olaiminff 
under  the  bond,  took  possession  of  the  ship,  and  sold  it  under  an  order  of  the  Court  of 
Admiralty.  The  ship  sold  for  1675/.,  which,  with  the  freight,  was  paid  over  to  the 
obligees.  The  declaration  averred  a  loss  by  the  perils  of  the  sea.  Heidy  upon  a  spe- 
cial case,  in  which  the  court  were  to  draw  all  inferences,  which  ought  to  be  drawn  by 
a  jury — that  A.  was  entitled  to  recover  as  for  a  total  loss. 

Covenant,  on  a  policy  of  insurance,  dated  the  12th  of  July,  1839,  made 
Dy  the  defendant  as  chairman  of  The  Neptune  Marine  Insurance  Company 
of  •London,  upon  the  freight  of  the  Lord  Cochrane,  at  and  from  tv-yoq 
Pemambuco  to  Liverpool.  The  declaration  averred  that  the  ship  ^ 
took  goods  on  board  at  Pemambuco  upon  freight,  and  proceeded  on  her 
voyage  to  Liverpool ;  that  the  plaintiff  and  another  were  interested  in  the 
freight;  and  that,  while  on  her  voyage,  and  during  the  continuance  of  the 
risk  in  the  policy  mentioned,  she  struck  upon  a  bamc  in  leaving  the  harbour 
of  Pemambuco,  and  thereby,  and  by  the  perils  of  the  sea,  became  disabled 
from  proceeding  on  her  voyage,  and  became  wholly  lost;  whereby  the 
freight  was  whoTlv  lost ;  and  that  the  plaintiff,  as  soon  as  he  was  informed 
of  the  extent  of  the  loss,  abandoned  all  his  ^Lterest  in  the  premises  to  the 
defendant  and  the  company. 

The  defendant,  by  his  plea,  first  traversed  the  plaintiff's  interest;  sec- 
ondly, the  loss  of  the  ship  ;  thirdly,  the  loss  of  the  freight ;  fourthly,  the 
loss  by  the  perils  insured  against ;  fifthly,  the  abandonment ;  and  sixthly, 
he  pleaded  a  set-off;  upon  all  of  which  pleas  issues  was  joined. 

The  cause  coming  on  for  trial  at  GuildhaU,  before  Erskine,  J.,  on  the 
1st  of  July,  1842,  a  verdict  was  taken,  by  consent,  for  the  plaintiff,  subject 
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to  the  opinion  of  the  court  upon  the  following  case,  with  liberty  for  either 
I»arty  to  turn  it  into  a  special  verdict — it  being  agreed,  that,  upon  the  argu- 
*7941  ^^^^  ^^  ^^  special  case,  the  court  *mi^t  draw  all  inferences  which, 
^  in  their  opinion,  ought  to  be  drawn  by  the  jury ;  and  that,  if  the 
case  should  afterwards  be  turned  into  a  special  verdict,  such  inferences 
should  be  stated  therein  as  facts  found  by  the  juiy : — 

The  ship  in  question,  being  at  Pemambuco,  received  goods  on  board  on 
freight  for  Liverpool  in  the  month  of  June,  1839.  The  amount  of  the 
freight  was  2200/. ;  in  which  the  plaintiff  and  the  other  owners  of  the  ^ip 
were  interested  as  averred  in  the  declaration.  Thus  laden,  she  sailed  from 
Pemambuco  for  Liverpool,  on  the  voyage  insured  against,  on  the  29th  of 
June,  1839.  While  proceeding  out  ol  the  harbour  of  Pemambuco,  she 
struck  on  a  rock  and  a  bank,  the  damage  produced  by  which  rendered  it 
necessary  for  her  to  put  back  to  Pemambuco  for  repair.  This  was  done ; 
but,  there  being  no  dry  dock  there,  nor  any  other  means  of  examining  the 
ship  to  ascertain  the  nature  and  extent  of  the  injury  with  a  view  to  the  re- 

auisite  repairs,  except  by  heaving  down,  it  became  necessary  to  take  oat 
le  cargo,  and  heave  the  ship  down,  in  order  to  make  that  examination. 

This  was  done  accordingly:  several  surveys  were  necessarily  made; 
and  subsequently  the  master  of  the  ship,  in  concurrence  with  the  form  of 
M'Calmont  and  Co.,  of  Pemambuco,  (to  whom  he  had,  on  going  out  from 
England,  been  directed  to  apply  for  a  cargo,)  proceeded  to  cause  the  ship 
to  be  repaired.  She  was  under  repair  from  the  29th  of  June,  1839,  to  the 
the  4th  of  January,  1840.  Pemambuco  is  a  place  very  inconvenient  and 
expensive  for  the  repair  of  ships.  The  repairs  done,  the  cost  of  which 
amounted  to  7132/.  3s.  8rf.,  were  necessary  in  order  to  make  the  ship 
navigable  and  in  a  condition  to  proceed  on  her  voyage.  To  discharge  this 
sum,  all  due  means  were  taken  at  Pemambuco  to  obtain  money  from  per- 
•7951  ^^^^  ^^  loan,  by  bottomry  and  •otherwise.(fl)  No  money,  however, 
^  could  be  obtained  until  M'Calmont  and  Co.  consented  to  advance 
the  sum  of  7132/.  3s.  8d.  on  bottomry;  and  accordingly  the  master,  on  the 
6th  of  January,  1840,  at  Pemambuco,  executed  a  bottomry  bond  to  them, 
pledging  the  ship,  freight,  and  cargo  for  that  sum  and  bottomry  premium  at 
20  per  cent. 

On  the  30th  of  December,  1839,  the  plaintiff  was  shown  a  letter  fiom 
M^Calmont  &  Co.  to  their  agents  in  London,  which  had  been  received,  as 
follows : — 

"  PemambucOj  14/A  Jfovembery  1839. 

"  The  Lord  Cochrane's  expenses  are  likely  to  exceed  5000/.,  with  com 
missions,  discharging,  and  reloading  cargo,"  &c.  &c. 

The  plaintiff  thereupon  on  the  same  day  gave  the  following  notice,  not 
only  to  file  defendant,  but  to  the  underwriters  on  the  ship,  which  the  plain- 
tiff had  insured  with  ihe  several  insurance  offices  described  in  the  notice: — 

"  London^  30th  December,  1839. 
My  ship,  the  Lord  Cochrane,  being  insured  as  follows: — ship,  3000/. 
with  the  Indemnity  Marine  Insurance  Company ;  700/.  with  the  Dundee 
Marine  Insurance  Company ;  800/.  with  the  Dundee  Sea  Insurance  Com- 

Eany;  freight,  2000/.  with  the  Neptune  Marine  Insurance  Company;  and 
aving  sustained  damage  since  she  sailed  with  her  cargo  from  Pemambuco, 
and  I  having  received  information  that  the  expenses  incurred  in  relation  to 
the  accident  will  exceed  the  value  of  the  ship  and  freight,  and  that  the 

(a)  Either  party  was  to  be  at  liberty  to  refer  to  ibe  Jepositions  atinexed  to  the  case,  to 
•how  what  means  were  adopted  for  that  purpose. 
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amount  will  be  secured  by  bottomry,  and  that  the  repairs  will  still  be  incom- 
plete, I  do  hereby  abandon  the  said  ship  and  freight  to  the  said  respective 
insurers,  according  to  their  respective  rights  under  the  circumstances. 

•"  I  have  further  to  acquaint  the  unden^Titers  that  I  am  informed   r^^gg 
that  a  bill  will  be  drawn  upon  me  for  the  amount,  which  will  exceed    ^ 
5000/.,  by  the  payment  of  which  the  bottomry  premium  may  be  avoided ;  and 
that  I  shall  not  accept  such  bill  on  my  own  account,  but  shall  be  ready  to  pay 
same  for  their  account,  upon  their  putting  me  in  funds  for  that  purpose. 

"For  self  &  Co. 
(Signed)  *'  Thos.  Benson.'' 

"  WiUiam  Ellis,  Esq. 

'^  Indemnity  Mutual  Marine  Insurance  Com-  )  Underwriters  on  the  ship 
pany.  ]      for  3000/." 

**  A.  Creighton,  Esq. 

"  Dundee  Sea  Insurance  Company,  Dundee.  >  Ditto  for  800/." 

"  To  the  Manager  of 

"  The  Dundee  Marine  Insurance  Company,  }  j^.^.    n    -qq.  ,j 
Dundee.  ) 

"  James  Mackie,  Esq. 

"Neptune  Marine  Insurance  Company.  >      ^    2000/  " 

The  plaintiff  did  not  interfere  in  any  way  afterwards  in  respect  of  either 
ship  or  freight.  The  ship,  having  received  the  cargo  again  on  board,  (in 
respect  of  the  re-loading  of  which  certain  expenses  included  in  the  7132/. 
3s.  8d,  were  incurred,)  sailed  again  firom  Pernambuco  on  the  6th  of  Janu- 
ary, 1840,  and  arrived  with  the  whole  of  the  original  cargo,  which  was  of 
the  value  of  19,139/.,  on  board,  at  Liverpool,  on  the  19th  of  March,  1840. 

Upon  the  arrival  of  the  ship,  proceedings  to  enforce  payment  were  taken 
by  the  obligees  of  the  bottomry  bond,  in  the  Court  of  Admiralty;  under 
the  order  of  which  court  the  ship  was  sold  for  the  sum  of  1675/.,  and  the 
freight  (as  appears  from  the  certificate  of  registry  in  the  Admiralty  Court, 
annexed  to  the  case)  [see  the  following  page]  collected  from  the  consignees 
of  •the  goods;  and  the  amount  of  both,  under  an  order  of  that  rt^go 
court,  was  paid  to  the  obligees.  Upon  making  up  the  accounts  of  ^ 
the  disbursements  at  Pernambuco,  according  to  the  practice  between  assured 
and  underwriters  in  London,  the  amount  of  the  proportion  of  the  7132/. 
3*.  8d.  and  of  the  bottomry  premium  which  ought  to  be  borne  on  account 
of  the  freight,  was  569/.  11^.  3d, 

The  questions  for  the  opinion  of  the  court  are — 

Whether  the  assured  is,  under  the  pleadings,  entitled  to  recover  in  this 
action.  If  he  is  so  entitled,  the  verdict  is  to  be  entered  for  such  sum  a^ 
the  court  shall  direct.     If  he  is  not,  a  nonsuit  is  to  be  entered. 

Appended  to  the  case  were  the  following  extracts  from  evidence  taker 
at  Pernambuco  upon  interrogatories: — 

Frederick  Saunders,  of  Pernambuco,  merchant,  states  that  he  is  acquainteo 
with  the  nature  and  state  of  mercantile  and  pecuniary  transactions  and  credit 
in  Pernambuco,  and  that,  to  the  best  of  his  judgment,  knowledge,  and 
belief,  it  was  not  practicable  for  the  master  of,  or  agent  for,  an  English  ship, 
to  procure  at  Pernambuco  in  the  years  1839  or  1840,  the  means  of  defray- 
ing the  expenses  of  repairs  and  otherwise  relating  to  such  ship,  to  the 
amount  of  5000/.  or  upwards,  upon  the  captain's  bill  on  his  owner,  or  in 
any  other  way  than  upon  bottomry ;  and  that,  in  the  deponent's  judgment 
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and  belief,  the  fair  reasonable  bottomry  premium  at  PemcuiiDuco  in  die 
years  1839  or  1840  on  an  English  ship  from  Pemambuco  to  Liverpool  waii 
20  to  30  per  cent. :  that  several  attempts  were  made  by  the  firm  of  M'Cal 
mont  &  Co.,  agents  acting  for  and  on  behalf  of  Luke  Hall  Smith,  master  a» 
aforesaid,  in  the  years  1839  and  1840,  to  obtain  a  loan  of  money  on  bot 
tomiy  or  upon  the  captain's  bill  on  his  owner ;  that  the  said  *M^CaI-   r*-7QQ 
mont  and  Co.  personally  applied  to  all  the  British  and  foreign  mer-   *■ 
chants  at  Pernambuco,  publicly  advertised  for  the  same  in  the  newspaper 
circulating  at  Pernambuco,  and  had  a  notice^  to  the  same  efiect,  posted  up 
in  the  Commercial  Rooms,  which  is  the  daily  resort  of  all  the  merchants, 
British  and  foreign ;  but  without  effect ;  they  had  no  application. 

George  Deane,  of  Pernambuco,  merchant,  stated  that  he  was  acquainted 
with  mercantile  and  pecuniary  transactions  and  credit  at  Pemambuco ;  and, 
to  the  best  of  his  judgment  and  belief,  he  considered  it  would  have  been 
impracticable  for  the  master  of,  or  agent  for,  a  British  ship  to  procure 
money  at  Pemambuco  in  the  years  1839  or  1840  for  the  purpose  of  defray- 
ing the  expenses  of  repairs  and  otherwise  relating  to  such  ship,  to  the 
extent  of  5000/.  or  upwards  upon  the  captain's  bill  on  his  owner,  or  in 
any  other  manner  than  by  bottomry ;  and  that,  in  the  deponent's  judgment 
and  belief,  the  fair  and  reasonable  bottomry  premium  on  an  English  ship 
from  Pernambuco  to  Liverpool  was  from  20  to  30  per  cent. ;  that  applica- 
tions were  made  to  him  for  a  loan  of  money  on  bottomry  on  ship,  freight, 
and  cargo  of  the  Lord  Cochrane,  which  he  declined  granting;  that  he 
likewise  was  aware  of  similar  applications  having  been  made  to  other 
merchants ;  and  that  it  was  publicly  advertised  in  the  newspaper  and  in  the 
Commercial  Rooms  at  Pemambuco,  without  effect. 

Similar  evidence  was  given  by  Edward  Comber,  Edward  Fenton,  anJ 
Ernest  Schramm,  merchants  of  Pemambuco. 

The  points  marked  for  argument  were  as  follow : — 

For  the  plaintiff— that  he  is  entitled  to  recover  for  a  total,  or,  in  any 
event,  for  a  partial  loss ;  and  that  the  facts  do  not  disclose  any  cause  of 
set-off. 

For  the  defendant — that  the  plaintiff  is  not  entided  •to  recover,   r*QQQ 
under  the  pleadings  and  facts  stated  in  the  special  case,  either  for  a   *- 
total  or  for  a  partid  loss ;  and  that,  if  the  court  shall  be  of  a  contrary  opuiion, 
the  defendant  will  then  contend  that  the  facts  stated  disclose  a  sufficient 
cause  of  set-off. 

The  case  was  argued  in  Michaelmas  term  last. 

Sir  T.  WUdey  Serjt.,  (with  whom  was  Barstovo^)  for  the  plaintiff.     The 

Elaintiff  is  entitled  to  recover  upon  the  policy  as  for  a  total  loss.  It  appears 
y  the  special  case  that  the  ship  in  question  sustained  a  damage  by  a  peril 
of  the  sea  which  rendered  an  expenditure  of  upwards  of  7000/.  requisite 
in  order  to  make  her  available  as  a  ship ;  and  diat,  on  her  arrival  in  this 
country,  she  was  sold  for  1675/.  It  is  not  necessary  to  cite  authorities  to  • 
show  that  the  loss,  under  the  facts  proved,  amounted  to  a  total  loss  of  ship 
and  freight.  The  vessel,  after  her  accident,  was  rather  a  congeries  of 
planks  than  a  ship.  A  ship  means,  a  vessel  capable  of  being  navigated  in 
its  then  state.  When  the  repairs  would  exceed  what  a  reasonable  and  pru- 
dent man,  exercising  ordinary  discretion,  would  expend  upon  the  ship  for 
the  purpose  of  rendering  her  capable  of  pursuing  her  voyage,  she  exists 
no  longer  as  a  vessel.  Here,  the  difference  between  the  value  of  the  ship 
when  repaired  and  the  expenditure  was  so  great  as  to  bring  the  case  clearly 
within  the  category  of  a-total  loss.  Having  once  amounted  to  a  total  loss, 
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the  case  ^^as  never  altered,  so  far  as  regards  the  plaintifi*.  It  remained  a 
total  loss  to  the  end.  For  it  is  clear  that  the  plaintiff  nevei  was  in  a 
situation  to  regain  the  ship  without  paying  7000/.  and  20  per  cent,  bot- 
tomry. The  plaintiff  abandoned  the  vessel  as  soon  as  he  was  informed 
the  repairs  would  exceed  5000/.,  which  was  quite  sufficient  to  warrant 
him  in  ^ving  notice  of  abandonment.  Although  such  notice  was  given, 
*80n  *^  ^^^'  ^  strictness,  unnecessary ;  *Roux  v.  Salvador y  3  N.  C.  266, 
J  4  Scott,  1.  Never  being  available  as  a  vessel,  down  to  the  time  of 
action,  without  resorting  to  means  which  no  prudent  man  would  adopt,  the 

Elaintiff  ceased  to  be  liable  in  respect  of  the  ship.  Neither  was  he  bound 
y  the  acts  of  the  captain,  (who  assumed  to  hypothecate  ship,  freight,  and 
cargo)  so  as  to  lose  any  ri^ts  to  which  he  was  entitled.  For,  such  acts  of 
the  captain,  when  repudiated  by  the  owner,  caimot  at  aU  affect  the  latter. 
The  captain  cannot  be  considered  as  the  authorized  agent  of  the  plaintiff. 
He  was  the  agent  of  the  parties  to  whom  the  ship,  at  that  time,  belonged. 
It  is  true  that  the  ship  brought  home  the  ori^nal  cargo ;  but  not  in  her 
original  state.  If  the  captain  chooses  to  rebuild  the  vessel  against  the  will 
of  the  owner,  his  so  doing  does  not  continue  the  original  adventure.  It 
is  not  enou^  to  tell  the  plaintiff,  when  he  has  righ&lly  abandoned  the 
«hip,  that  some  person,  unauthorized  by  him,  has,  by  an  enormous  expendi- 
ture, made  a  congeries  of  planks  into  a  vessel.  This  is  not  like  the  case 
of  a  mere  retardation  of  the  voyage — of  a  ship  meeting  with  a  temporary 
damag^e,  and,  on  being  repaired,  performing  th«  rest  of  the  voyage.  It 
was  the  ship  of  the  underwriters  that  took  goods  on  board  and  earned 
freight,  and  not  the  plaintiff's.  The  principle  is  indisputable,  that  freight 
is  dependent  on  the  ship.  What  will  prevent  the  owner  earning  freight  is, 
the  ship  being  lost,  either  absolutely,  or  under  circumstances  which  entitle 
him  to  abandon.  An  abandonment  sometimes  is  contingent.  Here,  if  it 
had  been  found  that  the  ship  mi^t  have  been  repaired  for  a  small  sum,  the 
effect  of  the  abandonment  would  have  depended  on  what  ultimately  might 
appear  to  be  the  state  of  the  case.  But  the  facts  that  occurred  afterwards 
show  that  the  plaintiff  acted  legally  and  prudently  in  abandoning.  The 
*8n21  ^^^^^^  ^^y  ^whether  there  was  not  a  total  loss  at  Pemambuco, 
■*  which  gave  the  plaintiff  a  right  to  abandon  the  vessel  and  to  repu- 
diate ,the  repairs !  The  want  of  a  correct  judgment  in  the  captain  is  not 
a  matter  for  which  the  plaintiff  is  responsible.  No  case  can  be  cited  in 
which  an  owner  has  been  compelled  to  resume  die  possession  of  his  ship 
where  the  outlay  would  have  exceeded  the  value  of  the  vessel  when  re- 
paired. In  every  case  of  loss,  so  long  as  a  single  plank  is  left,  you  may 
reinstate  the  vessel  if  you  are  regardless  of  expense.  It  is  submitted  that 
this  was  from  the  beginning  to  the  end  a  total  loss ;  and  that  the  ship,  when 
repaired,  became  a  new  adventure.  The  authorities  on  the  subject  are  de- 
cisive, and  show  that  the  mere  reinstatement  of  the  vessel  does  not  afiect 
the  question  of  total  loss ;  Milles  v.  Fletcher ^  1  Dougl.  231 ;  Cologan  v. 
The  London  .Assurance  Company^  5  M.  &  Sel.  447;  Read  v.  Bonhamy  6  J. 
B.  Moore,  397,  3  Bro.  &  B.  147 ;  Cambridge  v.  Mderton,  4  D.  &  R.  203, 
R.  &  M.  60,  1  C.  &  P.  213 ;  Robertson  v.  Clarke^  1  Bingh.  445,  8  J.  B. 
Moore,  622 ;  Greene  v.  The  Royal  Exchange  Assurance  Company,  6  Taunt. 
68,  1  Marsh.  447 ;  Holdsworth  v.  JTwe,  7  B.  &  C.  794, 1  Man.  &  Ryl.  673 ; 
^/fen  V.  Su^iw,  8  B.  &  C.  561,  3  Man.  &  Ryl.  9. 

If  it  should  be  held  that  there  has  not  been  a  total  loss,  the  plaintiff  is,  at 
any  rate,  entitled  to  recover,  as  upon  an  average  loss,  the  expenses  incurred 
at  Pemambuco  in  landing,  housing,  and  re-loading  the  goods.     Sharp  v 
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Gladstone^  7  East,  24, 3  J.  P.  Smith,  39 ;  Leatham  v.  Terry,  3  B.  &  P.  479 ; 
Williams  v.  The  London  Assurance  Company^  1  M.  &  Sel.  318 ;  Stevens 
on  Average,  23,  56,  175 ;  Phillipps  on  Insurance,  (American,)  vol.  i.  367, 
373,  374,  426—429;  vol.  ii.  354,  373 ;  Benecke  on  Insurance,  213, 223, 
473.  On  principle,  as  well  as  on  •authority,  supposing  the  voyage  r^ono 
to  England  to  be  a  continuation  of  the  original  adventure,  the  ^ 
charges  that  relate  to  the  freight  are  charges  to  which  the  underwriters  are 
liable ;  for  the  rule  ^^  no  average  loss  on  freight "  is  not  applicable  to  the 
present  case. 

Chdnnelly  Serjt.,  (with  whom  was  Ogkj)  for  the  defendant.  The  plaintiff 
is  not  entitled  to  recover  as  for  a  total  loss.  It  must  be  remembered  that 
this  policy  is  on  freight.  The  position  of  a  party  holding  such  a  policy  is 
essentially  different  from  that  of  the  assured  upon  a  policy  on  the  ship. 
Here,  not  only  did  the  ship  arrive  in  specie  at  her  port  of  destination,  but 
she  brought  home  her  original  cargo,  and  thereby  earned  the  freight ;  which 
has  in  fact  been  paid.  MCarthy  v.  Jibel,  5  East,  388, 1  J.  P.  Smith,  524, 
in  principle,  closely  resembles  the  present  case.  There,  upon  a  hostile  em- 
bargo in  a  foreign  port,  the  owner,  who  had  separately  insured  ship  and 
freight,  abandoned  them  to  the  respective  underu'riters,  which  abandonment 
was  accepted  by  them ;  after  which  the  embargo  was  taken  off,  and  the 
ship  completed  her  voyage  and  earned  freight.  It  was  held  that  the  assured 
could  not  recover  as  for  a  total  loss  of  freight,  the  freight  having  been  in 
feet  earned  ;  or,  supposing  it  to  have  been  in  any  other  sense  lost  to  the 
assured  by  the  abandonment  of  the  ship  to  the  underwriters,  it  was  so  lost, 
not  by  any  peril  insured  against,  but  by  the  voluntary  act  of  the  assured  in 
making  such  abandonment.  '^  If,"  said  Lord  Ellenborough,  ^^  the  ques- 
tion which  arises  upon  this  case,  be  stripped  of  all  extraneous  circumstances 
and  considerations,  it  appears  to  us  to  resolve  itself  into  this  single  point, 
viz.  whether  the  freight  had  been  in  this  case  lost  or  not.     If  the  fact  be 


properly  demandable  agaihst  the  underwriters  on  freight,  who  merely  insure 
against  the  loss  of  that  particular  subject  by  the  assured.  But,  if  it  have 
been,  or  can  be  considered  as  having  been,  in  any  other  manner  or  sense, 
lost  to  the  owners  of  the  ship,  it  has  become  so  lost  to  them,  not  by  means 
of  the  perils  insured  against,  but  by  means  of  an  abandonment  of  die  ship; 
which  abandonment  was  the  act  of  the  assured  themselves ^vfiih  which,  there- 
fore, and  the  consequences  thereof,  the  underwriters  on  freight  have  no  con- 
cern. It  appears  to  us  therefore  qudcunque  vid  datd,  that  is,  whether  there 
has  been  no  loss  at  all  of  freight,  or,  being  such,  it  has  been  a  loss  only  occa- 
sioned by  the  act  of  the  plaintiffs  themselves,  they  are  not  entitled  to  recover." 
If  the  master  had  sold  the  ship  at  Pemambuco  in  her  damaged  state,  it 
would  have  been  difficult  to  contend  that  the  plaintiff  was  not  entitled  to' 
treat  the  case  as  amounting  to  a  total  loss.  But  the  vessel  was  not  sold ; 
money  was  obtained  on  a  bottomry  bond,  and  she  was  repaired,  and  ulti- 
mately performed  the  voyage  to  England.  It  is  material  to  consider  what 
are  the  rights  acquired  by  the  holder  of  a  bottomry  bond.  He  acquires  no 
absolute  property  in  the  ship  ;  neither  has  he  the  limited  property  transferred 
to  a  mortgagee.  This  ship,  therefore,  notwithstanding  the  bottomry  bond, 
has  never  been  out  of  the  possession  of  the  authorized  agent  of  the  owner. 
Here,  if  the  frei^t  has  been  lost,  it  is  owing  to  the  owner's  not  choosing  to 
recognise  the  bond  executed  by  his  agent,  the  captain  at  Pernambuco ;  for 
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if  he  had,  he  might  have  prevented  the  interception  of  the  freight.  In 
Johnson  v.  Shippen^  2  Ld.  Raym.  983,  Lord  Chief  Justice  Holt  puts  it,  that 
it  is  because  no  property  passes  by  it,  that  the  court  will  not  notice  the 
•8051  *'^^^^™'y  bond.  The  value  of  the  freight  earned  was  2200/.,  and 
-I  the  ship  sold  for  1675/.  If  the  plaintiff  had  paid  the  bottomry  bond, 
the  whole  amount  would  not  have  fallen  upon  the  plaintiff:  he  would  have 
got  contribution  from  the  owners  of  the  cargo.  [M aule,  J.  There  is  no 
pretence  for  saying  that  the  money  paid  for  repairs  was  laid  out  upon  the 
cargo.]  If  the  freight  can  be  considered  as  received  by  the  plaintiff,  or  on 
his  behalf,  there  is  an  end  of  the  case ;  for  all  the  underwriters  undertake 
is,  that  the  plaintiff  shall  earn  the  freight.  This  case  is  identical  with 
McCarthy  v.  Ahel.  Tindal,  C.  J.  Is  not  the  difference  between  that  case 
and  the  present  this:  in  McCarthy  v.  Abel  there  never  was  any  actual  loss; 
whereas  here,  it  may  be  contended,  there  was  ?]  If  the  ship  was  repaired 
by  the  owner's  a^nt  under  circumstances  which  justified  him  in  giving  the 
bottomry  bond,  it  is  a  fallacy  to  say  this  is  a  total  loss.  Even  allBOugfa  the 
outlay  was  injudiciously  incurred,  no  case  has  been  cited  to  show  that  the 
plaintiff  is  entitled  to  treat  this  as  a  total  loss,  and  still  less  as  against  the 
underwriters  on  freight.  In  Everth  v.  Smithy  2  M.  &  S.  278,  the  doctrine 
laid  down  in  McCarthy  v.  Abel  was  fully  recognised.  Here  it  is  said  that 
the  freight  was  not  earned,  because  the  plaintiff  could  not  obtain  it  without 
paying  the  bottomry  bond.  But  in  Everth  v.  Smith  there  was  no  beneficial 
earning  of  freight ;  for  the  expenses  of  detention  exceeded  the  freight 
What  is  the  meaning  of  the  words  "  earning  freight."  It  is  the  ridit  of 
the  owner  to  receive  me  freight.  Here,  the  plaintiff  might  have  haa  it  cm 
pa^ng  the  bottomry  bond.  In  Thomely  v.  Hebson^  2  B.  &  Aid.  513,  a 
ship  received  considerable  damage  fi*om  tempestuous  weather ;  and  the  crew, 
completely  exhausted,  deserted  the  ship  for  the  mere  preservation  df  their 
•8061  '^^^®*  '^'^  ^^P  ^^  afterwards  *taken  possession  of  by  a  fresh 
-^  crew,  who  conducted  her  safely  into  port.  The  ship  was  sold  under 
a  decree  of  the  Admiralty  Court  to  pay  the  salvage ;  and  it  not  appearing 
that  the  assured  had  taken  any  means  to  prevent  such  sale,  it  was  held  that 
they  had  no  right  to  abandon,  and  that  there  was  no  more  than  a  partial 
loss.  If  in  that  case  the  assured,  not  having  paid  the  salvage,  were  not  en- 
titled to  treat  it  as  a  total  loss,  so  here,  the  non-payment  of  the  bond  disen- 
titles the  plaintiff  to  treat  this  as  a  total  loss.  It  maybe  admitted  that,  where 
an  owner  is  warranted  in  treating  a  case  as  a  total  loss,  the  underwriters 
must  show  circumstances  to  convert  the  total,  into  a  partial  loss ;  HoUt- 
worth  V.  Wise;  M^Iver  v.  Henderson^  4  M.  &  S.  576.  AH  the  other  author- 
ities cited  for  the  plaintiff  are  either  cases  of  policies  on  ships,  or,  if  on 
freight,  it  will  be  found  that  the  vessels  never  reached  their  destination  and 
earned  no  freight. 

At  all  events  the  plaintiff,  in  order  to  recover  even  for  a  partial  loss,  must 
show  a  loss  by  the  perils  of  the  seas.  But  the  facts  stated  in  the  special 
case  show,  not  that  there  has  been  a  loss  by  the  perils  of  the  seas,  but  that 
the  plaintiff  has  been  prevented  from  receiving  the  freidit  earned,  by  re- 
fusing to  pay  the  sum  secured  by  the  bottomry  bond.  Wo  doubt  an  aver- 
age or  partial  loss  maybe  recovered  upon  a  declaration  alleging  a  total  loss ; 
but  an  average  loss  is  not  recoverable  on  these  pleadings.  The  plaintiff 
may  be  entitled  to  call  on  the  underwriters  to  contribute;  but,  to  meet  that 
view  of  the  case,  his  declaration  ought  to  have  been  differently  firamed. 

Sir  T.  Wilde  J  Seijt.,  in  reply.  'Die  main  argument  on  the  part  of  the 
plaintiff  has  not  been  impeached.     The  grounds  of  the  decisions  in  Jlf  Cot* 
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thy  V.  Abd;  Everth  v.  Smith  ;  and  Mlver  y.  Hendersonj  was,  that  there  had 
been  no  total  loss,  but  a  mere  retardation  of  the  voyage ;  •which  does  r^oQ^ 
not  entitle  the  assured  to  abandon  ;  Jbidtrson  v.  WalliSy  2  M.  &  S.  I- 
240)  3  Campb.  440.  Assuming  these  decisions  to  be  correct,  they  do  not 
apply  where  the  damage  to  the  ship  is  so  great  that  they  exceed  the  value 
of  the  ship.  M'Caruiy  Y.Abel  is  also  open  to  a  very  clear  distinction. 
There,  although  the  notice  of  abandonment  was  properly  given,  it  was  a 
cofUingent  notice.  Here,  it  is  not  denied  that  the  loss  amounted  to  a  total 
loss  if  the  plaintiff  thought  fit  so  to  treat  it.  Suppose  a  ship  captured,  and 
the  owner  could  get  it  back  by  paying  three  times  its  value,  could  the  un- 
derwriters say  that  there  was  not  a  total  loss  ?  It  is  admitted  the  captain 
would  have  be^  justified  in  selling  the  vessel.  If  so,  can  the  plaintiff  be 
deprived  of  his  rights  arising  under  such  circumstances  by  the  unauthorised 
and  repudiated  act  of  the  captain  ?  What  would  be  the  authority  of  the 
master  in  such  a  case  ?  He  was  not  the  agent  of  the  owner  id  making  the 
repairs.  The  whole  case  on  the  other  side  rests  on  the  assumption  that  he 
was.  If  the  captain  is  to  be  considered  as  binding  the  owner  by  his  acts, 
he  might  have  done  so,  if  only  a  few  planks  had  been  left  together.  No 
case  luLS  been  cited  in  which  it  has  been  held  that  the  captain's  authority 
goes  to  that  extent.  When  McCarthy  v.  Abel  was  decided,  the  courts  had 
not  come  to  a  clear  view  of  the  rights  of  assured  and  assurers.  In  Morrison 
V.  Parsons,  2  Taunt.  407,  it  is  laid  down  that  the  owner  of  the  ship  at  the 
time  that  the  fi^ight  is  earned,  is  entitled  to  it.  [Maule,  J.  Suppose  that 
there  had  been  no  insurance  on  the  ship,  but  on  the  fireight  alone,  would  the 
underwriters  have  been  liable  ?]  The  ri^ht  of  the  owner  cannot  be  varied 
by  a  justifiable  abandonment  to  the  underwriters.  [Maule,  J.  You  say 
that  if  there  is  no  policy  on  the  ship  it  makes  no  difference,  the  vessel  hav- 
ing been  lost  by  the  perils  of  the  seas.]     The  underwriters  •on  the 


fi^igfat  would  be  in  no  way  prejudiced.    Holdsworth  v.  Wise  recog- 
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nises  the  principle.  It  is  submitted  that  the  other  side  have  failed  to  show 
that  this  was  not  a  total  loss,  or  that  subsequent  events  have  made  it  not  a 
total  loss. 

With  respect  to  the  objection  as  to  the  loss  being  averred  to  be  by  the 
perils  of  the  seas,  the  plamtiff  does  not  complain  of  the  bottomry  bond,  but 
says  he  has  nothing  to  do  with  it ;  for  that  his  interest  ceased  when  the  ship 
ceased  to  be  navigable.  If  necessary  to  consider  this  point,  it  is  submitted 
that  the  averment  is  sufficient.  [Maule,  J.  The  difficultvhere  is  (assuming 
that  there  has  been  a  total  or  a  partial  loss,)  that  the  whole  freight  is  re- 
ceived.] Although  the  whole  freie^ht  is  received,  569/.  was  expended  at 
Pemamouco.  The  question  is,  whether  this  can  be  considered  an  average 
loss.  The  principle  on  which  the  courts  permit  a  partial  loss  to  be  recovered 
under  an  averment  of  a  total  loss,  applies  equally  to  an  insurance  upon 
ireigfat.  Cur.  adv.  vult. 

TiKDAL,  C.  J.,  now  delivered  the  opinion  of  the  court.  This  was  an 
action  of  covenant  on  a  policy  of  insurance  efiected  with  The  Neptune 
Marine  Assurance  Company,  on  the  ship  Lord  Cochrane,  on  a  voyage  at 
and  from  Pemambuco  to  Liverpool,  declared  to  be  upon  fireight,  valued  at 
20002. ;  and  the  question  that  has  been  raised  before  us  on  the  argument 
of  this  special  case,  is,  whether,  under  the  circumstances,  there  was  at  any 
time  such  a  total  loss  of  firei^t  as  to  entitle  the  assured  to  abandon  to  the 
underwriters  on  fireight — ^the  plaintiff  contending  that  there  was  such  a  con- 
structive total  loss  of  freight  at  the  same  time  &at  there  was  a  constructive 
^otal  loss  of  ship ;  that  is,  at  the  time  it  was  found  that  the  ship  had  suf- 

2N 
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ered  so  much  damage  from  the  perils  of  the  sea  that  she  could  not  be  re« 
*8091  P^^^  ^^^  ^^  purposes  of  the  voyage,  *except  at  an  expense  con- 
-'  siderably  exceeding  the  value  of  ship  and  freight :  the  defendant, 
on  the  other  hand,  contending,  that,  as  the  ship  ultimately  brought  the  cargo 
CO  the  port  of  destination,  and  the  freight  was  earned,  and  paid,  there  could 
be  no  total  loss  of  freight,  it  being  immaterial,  according  to  the  defendant's 
argument,  whether  such  freight  was  earned  for  the  benefit  of  the  assured  or 
for  that  of  another  person,  or  to  whom  the  frei^t  was  paid. 

It  is  stated  in  the  case  that  the  damage  to  the  ship  was  occasioned  by 
perils  of  the  sea;  that  the  cost  of  the  repairs  amounted  to  7132/. ;  and  that 
the  same  were  necessary  to  make  the  ship  navigable  and  in  a  condition  to 
proceed  on  her  voyage.  And  we  consider  it  proved  by  the  evidence  an- 
nexed to  the  special  case,  (upon  the  effect  of  which  we  are  called  on  to 
decide,)  that  there  was  no  other  means,  after  every  reasonable  effort  made 
for  the  purpose  of  raising  at  Pernambuco  the  money  necessary  for  the  re- 
pairs, except  upon  bottomry,  and  at  the  bottomry  premium  of  20/.  per  cent. 
It  is  fiirther  stated  in  the  special  case,  that  the  master  executed  a  bottomry 
bond,  by  which  the  ship,  freight,  and  cargo  were  pledged  for  the  payment 
of  the  sum  of  7132/.  Ss.  8d.  and  the  bottomry  premium  ;  and  that  the  re- 
pairs exceeded  the  value  of  the  ship  and  freight,  the  ship  having  been  sold 
on  her  return  for  1675/.,  and  the  whole  of  the  frei^t  earned  falling  con- 
siderably short  of  the  sum  of  2000/.  It  is  further  stated,  that,  immediately 
on  receivmg  intelligence  of  the  extent  of  damage  done  to  the  ship,  the 
plaintiff  abandoned,  on  the  same  day,  to  the  respective  underwriters  on 
ship  and  on  freight,  and  never  afterwards  interfered  with  either. 

Upon  this  state  of  facts,  we  are  of  opinion  that  there  ix>as  a  total  loss  of 
fi^ight  at  the  time  of  the  damage  sustained  by  the  ship ;  and  that  the 
*8l01   pJ^"^^^^>  having  •abandoned  to  the  underwriter  on  freight,  is  entitled 
-'   to  recover  for  such  total  loss. 

That  there  was  a  constructive  total  loss  en  ship,  seems  not  to  have  been 
made  a  question.  It  is  unnecessary  to  cite  authorities  to  prove,  that,  where 
the  damage  to  the  ship  is  so  great,  from  the  perils  insured  against,  as  that 
the  owner  cannot  put  her  in  a  state  of  repair  necessary  for  the  pursuing  of 
die  voyage  insured,  except  at  an  expense  greater  than  the  value  of  the  ship, 
he  is  not  bound  to  incur  that  expense,  but  is  at  liberty  to  abandon,  and 
treat  the  loss  as  a  total  loss.  And  there  seems  to  be  as  little  doubt  that  the 
assured  has  the  right  of  abandoning  the  freight,  where  there  has  been  a 
constructive  total  loss  of  the  ship.  The  assured  has  sustained  a  total  loss 
of  the  freight,  if  he  abandons  the  ship  to  the  underwriters  on  ship,  and  is 
justified  in  so  doing ;  for,  after  such  abandonment,  he  has  no  longer  the 
means  of  earning  the  freight,  or  the  possibility  of  ever  receiving  it  if  earned, 
such  freight  going  to  the  underwriters  on  ship.  In  the  present  case,  when 
the  ship  was  at  Pernambuco,  the  cargo  taken  out,  and  the  damage  to  the 
ship  very  far  exceeding  her  value,  and  such  as  the  owner  had  no  means  of 
completing,  except  at  a  ruinous  expense,  if  at  that  time  he  abandons  the  ship 
to  the  unaen;v*riters,  as  the  law  allows  him  to  do,  the  freight  is  as  much  lost 
to  him  as  if  the  ship  had  been  captured  and  placed  altogether  out  of  his 
control. 

The  defendant's  counsel  admits,  that,  if  the  master,  mstead  of  repairing 

the  ship  at  Pernambuco,  had  sold  her  there,  the  loss  both  of  ship  and  fireight 

would  have  been  total:  but  he  contends,  that,  as  he  did  not  sell,  but  bor- 

>wed  money  and  repaired  the  ship,  which  brought  the  same  cargo  to  Eng- 

d  and  earned  her  freight,  the  not  repaying  the  money  borrowed  was 
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die  voluntary  act  of  the  ship-owner,  and  which  alone  prevented  him  from 
receiving  the  freight;  and  that  he  had  no  ri^t  to  make  the  loss  r*oii 
total  hy  his  own  voluntary  act.  *- 

But,  in  the  first  place,  the  arrival  of  the  ship  with  the  cargo  is  not  of 
itself  sufficient  to  deprive  the  plaintiff  of  his  right  to  recover,  if  he  gave 
notice  of  abandonment  at  the  time  when  there  was  a  total  loss.  The  ship 
must  not  only  arrive,  but  must  arrive  in  such  circumstances,  as  Mr.  Justice 
Bayley  expresses  it  in  Holdswarth  v.  Wise^  7  B.  &..  C.  794,  1  Mann.  & 
Ryl.  673,  '^  that  the  assured  may,  if  they  please,  have  possession,  and  may 
reasonably  be  expected  to  take  it."  In  diat  case  the  ship  had  been  de- 
serted by  the  crew,  acting  bond  fide  for  the  preservation  of  their  lives,  and 
had  been  taken  ^possession  of  by  the  crew  of  another  vessel,  who  took  her 
into  port,  repaired  her,  and  brought  her  into  England,  but  subject  to  a 
claim  for  repairs  and  salvage,  equal  to  or  exceeding  her  value.  The  owner, 
having  abandoned  before  he  knew  of  the  safety  of  the  ship^  was  held  not  to 
be  bound  to  take  the  ship,  but  to  be  entitled  to  recover  for  a  total  loss.  In 
that  case,  also,  the  captain  had  granted  a  bottomry  bond,  and  the  ship  was 
taken  possession  of  on  her  arrivd  in  England  by  the  persons  claiming  title 
under  the  bottomry  bond.  The  case  therefore  bears  a  very  close  resem- 
blance, no  less  in  principle,  than  in  all  its  circumstances,  to  the  present; 
for  here,  the  owner  in  England,  had  abandoned  both  ship  and  freight  im- 
mediately on  hearing  of  me  damage  done  to  the  vessel,  and  had  never 
afterwards  interfered  with  either :  here,  also,  the  master  had  repaired,  giv- 
ing a  bottomry  bond  for  the  money  borrowed :  here,  also,  the  ^ip  is  taxen 
possession  of  by  the  persons  claiming  under  such  bond ;  and  the  charge  far 
exceeds  the  value  of  the  ship  and  freight. 

We  think  the  case  above  referred  to  does,  in  principle,  decide  that  before 
us.  In  the  events  which  took  *place,  there  never  was  a  moment  r#gj^2 
of  time  at  which  the  owner  of  the  ship  could  have  earned  or  re-  ^ 
ceived  the  freight,  after  the  ship  sustained  her  injury,  except  at  a  cost  far 
exceeding  the  value  of  ship  and  freight.  After  the  cargo  was  unshipped  at 
Pernambuco,  he  could  not  put  it  on  board  a^in  without  incurring  the  ex- 
pense of  repairs  beyond  the  value  of  the  ship  and  freight :  when  the  ship 
arrived  in  England,  he  could  not  receive  the  freight  without  paying  the 
amount  of  the  bottomry  bond.  If  the  master  had  actuaUy  sold  the  ship  at 
the  time  the  damage  was  sustained,  and  the  purchaser  had  brought  her 
back  and  earned  the  freight,  there  is  no  doubt  but  that  the  owner  could 
have  recovered  for  a  totsQ  loss  after  abandonment ;  and  we  see  no  sub- 
stantial difference  between  his  situation  under  those  circumstances  and  the 
return  of  die  ship  pledged  by  a  bottomry  bond  beyond  her  value.  There 
seems  no  reason  for  holding  that  the  act  of  the  master  in  repairing  abroad, 
whilst  the  owner  was  i^orant  of  what  was  goin^  on,  ^ould  vary  his 
ridits ;  the  case  expressly  stating  '^  that  he  never  mterfered,  in  any  way, 
with  freight  or  ship,  after  the  abandonment." 

We  therefore  diink  there  should  be  a  verdict  entered  for  the  plaintiff 
for  20002.  Postea  to  the  plamtiff.(a) 

(a)  The  case  was  afterwards  turned  into  a  special  verdict,  pursuant  to  the  power  con- 
fined n  the  special  case. 
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A.  devises  the  remainder  in  fee  in  all  her  lands  (upon  certain  events,  which  had  taken 
place)  to  B.,  in  clear  and  unambiguous  terms.  By  a  codicil,  which  A.  directed  to  be 
anneied  to  and  taken  as  part  of  her  will,  after  reciting  that  she  had  become  possessed 
of  certain  freehold  property  since  the  date  of  her  will,  she  gave  to  B.  an  estate  for  her 
life  in  her  freehold  property  "inttead  of  the  devise  and  bequest  contained  in  the  will," 
with  remainder  to  such  child  or  children  as  should  be  living  at  the  time  of  B.'s  decease, 
in  fee,  or,  if  none  such,  then  with  remainders  to  the  brothers  and  sisters  of  B.  (with 
the  exception  of  one  brother  by  name)  who  should  be  living  at  the  time  of  her  de- 
cease, in  fee;  but  the  codicil  did  not  go  on  to  dispose  of  the  ultimate  fee,  in  case  the 
intermediate  remainders  should,  as  they  eventually  did,  fail  to  take  effect:  Heid,  that 
the  limitation  of  the  remainder  in  fee  to  B.  by  the  will,  must  still  be  considered  as  a 
subsisting  limitation,  as  being  a  disposition  thereof  in  the  will  unaltered  by  any  substi- 
tution in  the  codicil. 

Ejectment,  to  recover  the  possession  of  an  undivided  fourth  part  of 
certain  lands  lying  in  the  parvsh  of  Exton,  in  the  county  of  Somerset,  of 
which  lands  Elizabeth  Pollard,  widow,  died  seised  in  fee,  having  acquired 
the  same  after  the  making  of  the  will,  but  before  the  making  of  the  codicil, 
hereinafter  mentioned. 

.  By  consent,  the  following  case  was  stated  for  the  opinion  of  the  court : — 
In  the  last  will  and  testament  of  the  said  Elizabeth  Pollard,  bearing  date 
the  6th  May,  1786,  and  duly  executed  and  attested  to  pass  real  estate,  is 
contained  as  follows: — '^AU  and  singular  my  freehold  messuages,  lands, 
tenements,  and  hereditaments,  situate,  lying,  and  being  within  the  county 
of  Somerset,  or  elsewhere  wi^in  the  kingdom  of  Great  Britain,  whether 
the  same  be  in  possession,  reversion,  remainder,  or  expectancy,  or  other- 
wise howsoever,  partaking  or  pertaining  of  or  to  the  nature  of  freehold  or 
real  estate,  I  ^ve  and  devise  unto  my  worthy  friend  Sir  John  Durbin,  of 
the  city  of  Bristol,  kni^t,  and  Charles  Hobbs,  of  Cossington,  in  the  said 
county,  clerk,  and  their  heirs,  to,  for,  and  upon,  the  uses,  trusts,  intents, 
*8141  ^^  purposes,  and  subject  to  the  ^proviso,  conditions,  and  contin* 
-'  gent  limitations,  hereinafter  mentioned,  expressed,  and  declared,  of, 
and  concerning  the  same,  that  is  to  say,  to  the  sole  and  separate  use  of  my 
daughter,  Frances  Evered,  the  wife  of  Robert  Evered,  Esq.,  and  her  as- 
signs, exclusive  of  and  apart  from  her  husband  the  said  Robert  Evered,  and 
not  subject  to  his  debts  or  engagements,  for  and  during  the  term  of  her 
natural  life,  without  impeachment  of  or  for  any  manner  of  waste,  provided 
the  said  Frances  Everea  shall  so  long  remain  and  continue  under  her  pres- 
ent coverture  of  marriage  with  the  said  Robert  Evered,  and  yet  neverthe- 
less live  in  a  state  of  separation  from  him,  as  she  has  for  some  years  done 
under  mutual  deeds  of  separation;  but,  in  case  the  said  Frances  Evered 
shall  happen  to  be  divorced  of  her  present  marriage  de  facto  by  act  of  par- 
liament, so  as  to  be  at  liberty  to  many  a^ain,  or  shall  survive  and  outlive 
the  said  Robert  Evered,  then  immediately  upon  either  of  such  events,  the 
said  divorce  or  survivorship,  which  of  them  shall  first  happen,  to  the  use 
of  the  said  Frances,  her  heirs  and  assigns,  for  ever:  but,  in  case  the 
•aid  Frances  shall  cohabit  again  with  the  said  Robert  Evered,  or  shall 
happen  to  die  in  his  lifetime,  whether  with  or  without  issue  of  her 
♦•prfsent  marriage,  then,  immediately  upon  either  of  such  events,  that  is 
to  say,  cohabitation  again  with  her  present  husband,  or  death  in  his  life- 
tiinr,  which  of  them  shall  first  happen:  To  the  use  of  my  grand-daughtei 
Hftly  Jones,  daughter  of  Thomas  Jones,  late  of  Chilton-upon-Polden,  in 
y\w  wild  county,  gentleman,  her  heirs  and  assigns,  for  ever;  it  being  my 
"'ind  iitid  will,  and  I  do  hereby  declare  such  to  be  my  intention,  that  the 
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«aid  Robert  Evered,  or  any  issue  of  his,  shall  not  inherit,  have,  receive,  or 
take,  or  be  entitled  to  inherit,  have,  receive,  or  take,  any  estate,  right,  title, 
interest,  claim,  benefit,  or  advantage  whatsoever  under  this  my  will :  and 
whereas  my  jointed  estates,  lands,  and  hereditaments  •in  the  parish  of  r»oi  5 
Hunt^ill,  m  the  said  county,  now  in  the  possession  of  Daniel  Way,  '• 
were  left  by  my  first  husband  John  Jennings,  clerk,  deceased,  greatly  encum- 
bered with  a  large  mortgage  debt  and  interest,  which  I  have  long  since 
wholly  paid  off  and  discharged  with  my  own  proper  moneys,  and  the  said 
mortgage  and  mortgaged  premises  oug^t  therefore  to  have  been  assigned  and 
conveyed  to  me,  but  which  has  not  yet  been  done ;  and  to  prevent  any 
doubts  arising  what  was  my  mind  in  regard  to  the  said  jointured  land  so  by 
me  redeemed  from,  and  discharged  of,  its  encumbrances  as  aforesaid,  I  do 
hereby  declare  my  mind  and  will  to  be,  that  the  same  lands  and  every  part 
diereof,  and  all  my  legal  and  equitable  estate,  right,  tide,  and  interest  whatso- 
ever of,  in,  and  to  the  same,  shall  pass,  and  is  meant  and  intended  to  be  in- 
cluded in  and  to  pass,  by  the  general  devise  of  my  lands  above  mentioned." 

The  said  testatrix  then  proceeded  to  bequeath  her  leasehold  messuages, 
lands,  tenements,  and  hereditaments  to  the  said  Sir  John  Durbin  and  Charles 
Hobbs,  their  executors  and  administrators,  for  all  her  terms  and  interest 
therein,  in  trust  for  the  sole  and  separate  benefit  of  the  said  Frances  Evered, 
apart  from  her  husband,  during  so  many  years  of  the  said  terms  as  should 
expire  in  the  lifetime  of  the  said  Frances ;  but  under  a  similar  proviso  to 
that  thereinbefore  contained  as  to  the  said  devise  of  her  fi'eehold  estates ; 
and,  in  case  the  said  Frances  should  happen  to  be  divorced  or  survive  or 
outlive  the  said  Robert  Evered,  then  to  the  sole  use  of  the  said  Frances: 
but,  in  the  event  of  the  said  Frances  cohabiting  again  with  her  said  hus- 
band, or  dying  in  his  Ufetime,  then  to  the  sole  use  and  benefit  of  the  said 
Betty  Jones,  her  executors,  administrators,  and  assies. 

The  will  then  contained  a  residuary  bequest  of  aU  the  personal  estate  of 
die  testatrix  to  the  like  effect,  and  in  similar  terms. 

*In  a  codicil  to  the  said  will,  duly  executed  and  attested  to  pass  r*o^g 
real  estate,  is  contained  as  follows: — ^^  A  codicil  to  be  annexed  tOy  >- 
and  taken  as  part  of^  the  last  will  and  testament  of  me  Elizabeth  Pollard, 
now  of  Chilton-supra-Polden,  in  the  county  of  Somerset,  Mridow :  Whereas, 
in  and  by  my  last  will  and  testament,  bearing  date  the  6th  day  of  May, 
1786,  and  duly  executed  in  the  presence  of  and  attested  by  Abraham  Ste- 
vens, Elizabeth  Stevens,  and  Ann  Buller,  I  disposed  of  my  freehold,  lease- 
hold, and  personal  property  and  efiects,  for  the  benefit  of  my  daughter 
Frances  Evered  (the  then  wife  of  Robert  Evered,  of  Bridgewater,  in  the 
said  county,  Esq.)  and  of  my  grand-dauditer  Betty  Jones,  (daughter  of 
Thomas  Jones,  late  of  Montague  street,  in  Bristol,  deceased,  then  and  now 
living  with  me,)  in  manner  therein  mentioned ;  and  sinco4he  making  of  my 
said  will  the  said  Frances  Evered  hath  departed  this  life,  and  I  am  become 
seised  and  possessed  of  some  other  freehold  lands  Ijrin^  in  the  parish  of 
Exton,  in  the  said  county  of  Somerset,  and  entitled  to  considerable  personal 
estate  under  the  will  of  the  said  Frances  Evered,  which  were  not  compre- 
hended in  my  said  will,  but  which  also,  together  with  my  other  estates  and 
property,  I  now  intend  to  dispose  of  for  the  benefit  of  my  said  grand-daughter 
Betty  Jones,  save  only  the  bequests  hereafter  made,  for  her  life,  with  such 
limitation,  and  in  such  manner,  as  hereafter  expressed,  instead  of  the  devise 
and  bequest  contained  in  my  said  will,  unth  a  view  the  better  to  secure  the 
same  to  her  against  the  vicissUudes  of  human  lifey 

The  testatrix,  after  bequeathing  by  the  said  codicil,  a  moiety  of  a  lease* 
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hold  estate  to  her  daughter  Jane  Gibbs  Jones,  and  some  pecuniary  l^acies, 
proceeds  as  follows : — '^  And  lastly,  all  and  singular  my  freehold,  leasehold, 
and  copyhold  messuages,  tenements,  lands,  hereditaments,  and  premises, 
(except  my  said  moiety  of  the  said  thirty  acres,)  and  also  all  the  residue  and 
*8171  '^'^^^^^^  *^f  ™y  goods,  chattels,  and  personal  estate,  of  what  nature 
-'  or  kind  soever,  or  wheresoever  situate  or  being,  with  all  their  rights, 
members,  and  appurtenances,  subject,  in  the  first  place,  to  the  payment  of 
all  my  just  debts,  funeral  expenses  and  le^cies  hereby  given,  I  give,  de- 
vise, and  bequeath  unto  my  good  friends.  Sir  John  Durbin,  Charles  Hohbs, 
clerk,  the  said  James  Parsons,  and  to  the  survivors  and  survivor  of  them, 
their  and  his  heirs,  executors,  &c.  to,  for,  and  upon  the  uses,  trusts,  intents, 
and  purposes  hereafter  expressed ;  that  is  to  say,  upon  trust  and  for  the 
benefit  of,  my  said  grand-daughter  Betty  Jones,  and  her  assigns,  for  and 
during  the  term  of  her  natural  life ;  and,  from  and  ailer  her  decease,  upon 
trust  lor  all  and  eveiy  the  child  and  children  of  the  said  Betty  Jones,  law- 
fully to  be  begotten,  which  shall  be  living  at  the  time  of  her  decease,  their 
heirs,  executors,  &c.,  as  tenants  in  common ;  and,  in  case  there  shall  be  no 
such  children  or  child  livmg  at  the  time  of  her  decease,  then,  upon  trust  for 
all  and  every  the  brothers  and  sisters  of  the  whole  blood,  of  her  my  said 
grand- daughter  Betty  Jones,  (except  the  said  Robert  Hole  Jones,  who  is 
already  provided  for,)  who  shall  be  living  at  the  time  of  her  decease,  their 
heirs,  executors,  &c.,  as  tenants  in  common ;  and  I  do  hereby  appoint  the 
said  Sir  John  Durbin,  Charles  Hobbs,  and  James  Parsons,  executors  in  trust 
of  this  my  last  will  and  testament,  hereby  giving  them  fiill  power  and 
authority  to  reimburse  themselves,  all  expenses  they  shall  be  at,  in  the  exe- 
cution of  my  said  will  and  codicil,  and  in  seeing  the  same  duly  performed 
In  witness  whereof,  I,  the  said  Elizabeth  Pollard,  have,  to  this.codicil,  to  be 
annexed  to,  and  which  I  declare  shall  be  taken  as  part  of,  my  said  will,  set 
my  hand  and  seal,  this  8th  of  February,  1799."  To  this  codicil  there  was 
an  attestation,  in  the  words  following: — "  Signed,  sealed,  published,  and 
*8181  ^^^^^^  ^y  di^  ^^  Elizabeth  *Pollard,  the  testatrix,  as,  and  to  be, 
-I  a  codicil  to  be  annexed  to  and  taken  as  part  of  her  last  will  and 
testament,  in  the  presence  of  us,  who  in  her  presence,  and  at  her  request, 
and  in  the  presence  of  each  other,  have  subscribed  our  names  as  witnesses 
thereto."    This  attestation  was  simed  by  three  witnesses. 

The  said  Robert  and  Frances  Evered,  in  the  will  mentioned,  lived  but  a 
short  time  together  after  their  marriage,  when,  in  consequence  of  difierences 
between  them,  they  separated  by  mutual  consent,  and  remained  so  sepa- 
rated until  and  at  the  time  of  the  death  of  the  said  Frances.  Durine  their 
union,  however,  the  said  Frances  had  given  birth  to  a  child,  the  oii^ring 
of  the  said  marriage,  which  was  bom  alive,  but  which  died  immediately 
after  its  birth ;  ^  by  this  means  the  said  Robert  Evered  became,  at  the 
death  of  the  said  Frances  his  wife,  tenant  by  the  curtesy  of  Endand  of 
considerable  freehold  estates,  of  which  the  said  Frances  was  seisedf,  during 
the  coverture,  as  tenant  in  tail,  with  remainder  in  tail  to  Jane  Gibbs  Jones, 
winter  of  the  said  Frances  Evered,  and  mother  of  the  said  Betty  Jones:  and 
tlie  said  Robert  Evered,  at  the  time  of  making  of  the  said  codicil  to  the  said 
willj  was  in  possession  of  the  said  last-mentioned  estates  as  such  tenant  by 
itia  curtesy. 

At  tht^  time  of  the  making  of  the  said  codicil,  it  was  known  to  the  tes- 
Itilriv  tlmt  the  said  Robert  Evered  was  then  in  possession  of  the  said  last- 
limiitidiu'd  eiitates  as  tenant  by  the  curtesy,  and  that  the  said  Jane  Gibbs 

M«i«  wuM  «>utitled  thereto  as  tenant  in  tail  m  remamder. 
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The  testatrix  Elizabeth  Pollard  died  in  1799;  Betty  Jones  married  Sam- 
uel Brewer,  and  died,  without  issue,  in  1840,  having  survived  her  husband 
and  all  her  brothers  and  sisters. 

Albert  Murch,  the  lessor  of  the  plaintiff,  is  the  great  grandson  and  one 
of  the  co-heirs  at  law  of  the  testatrix  Elizabeth  Pollard. 

•The  question  for  the  opinion  of  the  court  is— Whether,  under  [-•8i9 
the  above  will  and  codicil,  Betty  Jones  took  an  estate  in  fee-simple  *■ 
or  an  estate  for  life  only,  in  the  lands  in  the  parish  of  Exton :  it  being 
aCTced,  that,  if  the  said  Betty  Jones  took  an  estate  for  life  only,  then  Albert 
Murch,  the  lessor  of  the  plaintiff,  as  one  of  the  co-heirs  at  law  of  the  said 
Elizabeth  Pollard,  is  entitled  to  recover  in  this  action  the  possession  of  an 
undivided  fourth  part  of  the  said  lands ;  and  that  judgment  shall  be  entered 
up  for  the  plaintiff,  by  confession,  for  one  undivided  fourth  part  of  the 
tenements  mentioned  in  the  declaration  in  this  action ;  but  that  if  the  court 
shall  decide  that  the  said  Betty  Jones  took  an  estate  in  fee-simple,  then 
judgment  of  nolle  prosequi  shall  be  entered. 

l%e  case  was  argued  in  Michaelmas  term  last. 

Manning  J  Serjt.,  (with  whom  was  Tamlynj)  for  the  plaintiff.  Under  the 
codicil  in  question  Betty  Jones  took  an  estate  for  life  only  in  the  lands  in 
Exton.  Great  hostility  seems  to  have  existed  between  the  testatrix  and  her 
son-in-law  Evered.  By  her  will  she  had  given  Betty  Jones  an  estate  in 
fee-simple  in  these  lands ;  but,  probably  discovering  that  under  such  a 
devise  Betty  Jones's  husband  mij^ht  become  tenant  by  the  curtesy,  she,  by 
the  codicil,  clearly  indicates  her  intention  of  cutting  it  down  to  a  life  estate. 
The  testimonium  clause  at  the  end  of  the  codicu  forms  no  part  of  that 
codicil.  The  words  "  as,  and  to  be,  a  codicil  to  be  annexed  to  and  taken 
as  part  of  her  la^  will  and  testament "  are  mere  words  of  course,  and  can 
have  no  effect  in  controlling  the  express  words  of  the  codicil,  by  which  the 
devise  to  Betty  Jones  is  restricted  to  the  term  of  her  natural  life.  It  cannot 
be  successfully  contended  that  the  terms  of  the  will  apply  to,  and  pass,  the 
subsequently  acquired  property  devised  by  the  codicU ;  for  that  would 
•be  totally  to  disregard  the  express  language  employed  in  the  latter  r^ooo 
of  these  documents,  (a)  *- 

Channellj  Serjt.,  for  the  defendant.  In  the  events  which  happened,  Betty 
Jones  took  an  estate  in  fee  in  the  lands  in  question.  Looking  at  the  words 
used  it  is  clear,  according  to  the  authorities,  that  the  will  and  codicil  must 
be  read  together,  and  that  the  codicil  amounts  to  a  republication  of  the  will, 
so  as  to  make  the  devise  therein  operate  on  after-acquired  property.  It  is 
not  necessary,  to  give  effect  to  the  construction  for  which  the  defendant  con- 
tends, to  displace  any  of  the  limitations  in  the  codicil,  inasmuch  as  it  does 
not  dispose  of  the  ultimate  fee.  So  much  only  of  the  ori^nal  devise  is 
displaced  as  is  requisite  to  let  in  the  limitations  in  the  codicil ;  which,  so 
far  as  they  go,  are  a  partial  revocation  of  the  will.  Duffield  v.  Duffield^ 
3  Bligh,  N.  S.  260,(ft)  is  a  leading  authority  upon  the  point  of  a  codicil 
making  a  will  apply  to  subsequently  acquired  property.  But  no  clause  re- 
sembling that  upon  which  the  decision  in  that  case  proceeded,  is  to  be  found 
in  this  codicil;  which  therefore  has  the  usual  effect;  and  these  copyholds 
pass.  In  Croodtitle  v.  Meredithy  2  M.  &  Sel.  6,  it  is  said  by  Le  Blank,  J., 
"  I  take  it  to  be  a  settled  rule,  since  AcherUy  v.  Vemon^  1  Comyn's  Re- 
ports, 381  ,(c)  and  the  other  cases,  that  it  is  not  necessary  that  there  should 
DC  an  actuaJ  republication  of  the  wiU,  by  its  being  before  the  testator  at  the 

(a)  Vide  antA,  4S8.  (6)  And  see  Duffidd  v.  Elw€$,  3  B.  &  C.  70d,  9  D.  &  R.  764. 

(c)  3  Brown,  P.  C.  Ist  ed.  107,  2d  ed.  85. 
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time,  and  by  his  declaring  that  be  means  to  republish  it ;  but  that,  if  the 
codicil  be  properly  executed,  it  shall  be  taken  to  operate  as  a  republication 
of  the  \\dll,  so  as  to  make  the  will  speak  as  of  the  latter  date.  Now,  this 
codicil  is  stated  to  be  '  a  codicil  to  be  taken  as  part  of  the  will,'  and  theiv 
•8211   ^  ^^  question  made  as  to  what  will  the  testator  •referred  to,  for  he 

•1  does  not  appear  to  have  made  any  other  will ;  and  he  concludes  the 
cocidil  thus :  *  In  witness  whereof  I  have  to  this  my  codicil,  which  I  desire 
may  be  taken  as  part  of  my  will,  set  my  hand,'  &c.  By  this  codicil  he 
makes  a  different  disposition  of  part  of  his  property ;  the  codicil,  therefore, 
brings  down  the  will  to  its  own  date,  making  the  will  to  speak  as  of 
that  date,  and  to  pass  lands  which  the  testator  had  not  at  the  date  of  the 
will,  and  which,  but  for  the  operation  of  the  codicil,  it  would  not  have 
passed."  Coppin  v.  Pemyhough^  2  Bro.  C.  C.  291 ;  Htdnie  v.  HeygaUj 
1  Mer.  285;  Bmoleyy.Eyton,  2  Mer.  128;  and  WiUiams  v.  Goodtiile, 
10  B.  &  C.  896,  are  to  the  same  effect.  According  to  these  cases  the 
codicil  was  a  republication  of  the  will,  and  the  lands  at  ExtOn  pass  under  the 
deyise  therein  contained,  in  the  same  manner  as  the  property  of  which  the 
testatrix  was  seised  at  the  time  of  making  her  will,  unless  the  codicil  dis- 
closes a  clear  intention  on  the  testatrix's  part,  to  revoke  the  devise  in  the 
will.  The  question  therefore  is,  whether  the  limitations  in  this  codicil 
necessarily  amount  to  a  total  revocation  of  the  devise  in  the  will,  or  to  a 
partial  revocation  only,  leaving  the  devise,  in  other  respects,  in  full  force. 
The  argument  is  the  same,  whether  the  will  and  codicil  are  considered  as 
one  instrument,  or  as  separate  and  distinct  instruments.  There  can  be  no 
doubt,  that,  under  the  will,  the  testatrix  intended  Betty  Jones  to  take  all 
the  real  estate,  by  way  of  executory  devise,  and  all  the  personal  estate,  ab- 
solutely. Supposing  Frances  Evered  was  not  divorced,  or  did  not  survive 
her  husband,  so  that  the  limitation  in  fee  to  her  could  not  take  effect,  the 
sole  object  of  the  testatrix's  bounty  was  Betty  Jones  ;  and  as  no  altered 
disposition  appears  in  the  codicil,  the  fair  icdference  is  that  the  testatrix 
continued  to  regard  her  with  favour.  It  is  suggested  that  the  testatrix  gave 
•8221   *  *'^^  estate  only  to  Betty  Jones,  in  order  to  prevent  a  tenancy  by 

'■  the  curtesy.  Assuming  such  an  intention  to  have  existed,  that  will 
not  determine  this  case ;  for  it  is  consistent  with  that  intention  that  the 
ultimate  fee  would  pass  to  Betty  Jones.  Where  there  are  several  devises 
in  the  same  will,  the  latter  of  which  are  not  wholly  reconcilable  with  the 
former  ones,  the  court  will  not  hold  them  to  operate  as  a  revocation  beyond 
the  extent  that  is  necessary  to  give  them  full  effect.  Also,  if  there  be  one 
devise  in  a  will,  and  ^another  apparently  inconsistent  devise  in  the  codicil, 
the  court  will,  if  possible,  give  effect  to  both.  Weld  v.  ^ctan^  2  Eq.  Ca.  Ab. 
777,  pi.  26 ;  Doe  dem.  Heark  v.  Hicks,  8  Bingh.  476, 1  M00.&  Scott,  759; 
Hicks  V.  Doe,  1  Y.  &  J.  470 ;  Cookson  v.  Hancock,  1  Keene,  817,  2  Mylnc 
&  C.  606 ;  PkUipps  v.  Mien,  7  Sim.  446 ;  Brine  v.  Ferrier,  7  Sim.  549 ;  Doe 
dem.  Amlot  v.  Davies.{a)  Here,  full  effect  may  be  given  to  the  codicil, 
without  takmg  away  the  estate  in  fee  given  to  Betty  Jones  by  the  will. 
The  rule  by  which  the  first  of  several  contradictory  clauses  is  sacrificed,  is 
never  applied  but  on  the  failure  of  every  attempt  to  give  to  the  whole  will 
such  a  construction  as  will  render  every  part  of  it  effective.  To  attain  this 
object  the  order  of  the  limitations  is  disregarded,  if  it  be  possible,  by  trans- 
posing them,  to  make  a  consistent  disposition  fiom  the  entire  will.  Thus, 
<^  if  a  man  devise  lands  to  J.  S.  in  fee,  and  after,  by  tiie  s^e  will,  devise 
the  same  lands  to  B.  for  Ufe,  both  parts  of  the  wiU  shall  stand;  and,  in  the 

(a)  Law  Journ.  N.  S.  vol.  viVu  p.  75,  Exch. 
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construction  of  law,  the  devise  to  B.  shall  be  first ;  the  vnH  being  read  as 
if  the  lands  had  been  devised  to  B.  for  life,  vrith  remainder  to  A.  in  fee*- 
per  Anderson,  C.  J.,  Cro.  Eliz.  9,  Cuthhert  v.  Lempriere^  3  M.  &Sel.  158, 
shows,  that,  where  a  testator,  after  devising  the  whole  of  his  *estate  r#ooo 
to  A.,  devises  Blackacre  to  B.,  the  latter  devise  will  be  read  as  an  ■- 
exception  out  of  the  first.  That  case  shows  the  anxiety  of  the  courts  b) 
reconcile  apparently  inconsistent  devises.  The  plaintiff  relies  on  the  words 
of  the  codicil  as  disclosing  an  apparant  intention  of  the  testatrix  to  substif 
tuU  the  devise  in  the  codicil  for  that  in  the  will ;  but  the  question  is  whether 
she  intended  to  substitute  it  for  the  whole  of  the  former  devise  or  merely 
to  the  extent  sufficient  to  give  efiect  to  the  object  she  had  in  view.  The 
effect  of  the  codicil  is  to  exclude  Betty  Jones  from  taking  the  fee,  only  in 
the  event  of  her  leaving  children  or  brothers  or  sisters  of  the  whole  blood. 
To  hold  it  to  operate  as  a  total  revocation  of  the  will,  would  be  to  strain  its 
words  beyond  their  fair  and  legal  import.  In  order  to  operate  a  revocation 
of  the  will,  the  codicil  must  exhibit  a  clear  intention  to  that  effect.  Doe 
dem.  Hearle  v.  Hicks,  8  Bingh.  475,  1  M.  &  Scott,  759,  1  Y.  &  J.  470 ; 
Jfewman  v.  Lade,  1  Younge  &  Coll.  N.  C.  680.  It  is  quite  clear  that  the 
testatrix  intended  the  will  to  have  some  effect,  and  that  she  did  not  mean 
it  to  be  r&voked  by  the  codicil,  which  is  to  be  taken  as  part  thereof.  [Tin- 
DAL,  C.  J.  By  the  codicil,  the  testatrix  makes  no  disposition  of  the  ultimate 
fee.]  There  is  strong  evidence  that  she  did  not  intend  to  die  intestate  as 
to  any  part  of  her  property.  Strathmore  v.  Bowes,  7  T.  R.  482  ;  Monypef^ 
ny  V.  Brisiow,  2  Russ.  &  M.  117 ;  and  Htighes  v.  Turner,  3  Myl.  &  K.  666, 
may  be  relied  on  for  the  plaintiff  as  interfering  with  the  principle  now  con* 
tended  for;  but  those  cases,  decided  upon  the  peculiar  language  used,  are 
exceptions  to  the  general  rule. 

Manning,  Serjt.,  in  reply.  It  maybe  admitted  that  the  general  rule  is, 
that  effect  shall,  if  possible,  be  given  •to  the  whole  will  and  codicil,  r*oo4, 
and  that  the  latter  shall  not  be  held  to  be  a  revocation  of  the  former,  *- 
unless  the  intention  of  the  testator  be  clearly  expressed.  Here,  the  lan- 
guage of  the  codicil  is  much  stronger  than  that  used  in  Strathmore  v. 
Bowes  and  the  other  cases  referred  to,  where  a  codicil  was  held  to  revoke 
the  previous  devise.  It  commences  with  a  recital  of  the  testatrix's  inten- 
tion to  dispose  of  all  her  property  "  for  the  benefit  of  her  granddaughter 
Betty  Jones,  for  her  life,  with  such  limitation  and  in  such  manner  as  there- 
after expressed,  instead  of  the  devise  and  bequest  contained  in  her  will, 
with  a  view  the  better  to  secure  the  same  to  her  against  the  vicissitudes  of 
human  life."  The  devise  in  the  will  is,  to  Sir  John  Durbin  and  Charles 
Hobbs,  and  their  heirs,  in  trust  for  Betty  Jones  in  fee  ;  that  substituted  by 
the  codicil  is,  to  Sir  John  Durbin,  Charles  Hobbs,  and  James  Parsons,  in 
trust  for  Betty  Jones  for  life.  The  devise  in  the  will  to  two  trustees  is  not 
consistent  with  the  devise  m  the  codicil  to  only  two  of  such  trustees  and  a 
third  party.  If  the  construction  contended  for  on  the  part  of  the  defendant 
be  correct,  it  would  let  in  Robert  Hole  Jones,  who  is  expressly  excluded  ; 
and  the  unquestionable  intention  of  the  testatrix  to  prevent  the  husband  of 
Betty  Jones  from  taking  as  tenant  by  the  curtesy,  would  also  be  destroyed. 
If  Betty  Jones  were  held  to  take  a  life  estate,  and  also  the  ultimate  limita- 
tion in  fee,  she  would  have  it  in  her  power,  by  a  simple  conveyance,  to 
destroy  the  contingent  limitations  and  prevent  them  from  taking  effect.  It 
is  conceived  that  &e  case  falls  clearly  within  the  exception  to  the  general 
rule;  and  it  is  no  answer  to  say  that  the  result  of  this  construction  will 
be  that  the  testatrix  wiU  have  died  intestate  as  to  the  ultimate  fee;  for 
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tlie  descent  to  the  heir  is  not  to  be  intercepted  except  by  a  conveyance 
from  the  ancestor,  or  by  a  distinct  and  unequivocal  deuise  by  him. 

Cur.  adv.  vulL 

*8251       *TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.     We 

^   are  of  opinion,  that,  under  the  will  and  codicil  stated  in  this  special 

case,  Betty  Jones  took  an  estate  in  fee  in  the  lands  situate  in  the  parish  of 

Exton. 

The  codicil  was  duly  executed  by  the  testatrix  so  as  to  pass  real  prop- 
erty, and  was  directed  by  her(a)  to  be  "  annexed  to,  and  taken  as  part 
of,  her  last  will  and  testament."  The  execution  of  this  codicil,  therefore, 
operates  as  a  republication  of  the  will,  and  makes  the  will  speak  as  from 
the  time  of  the  codicil,  unless  a  contrary  intention  can  be  drawn  from  the 
codicil  itself:  see  GoodtUle  dem.  Woodhotise  v.  Meredith^  2  M.  &  Sel.  5. 
And,  as  the  codicil  was  executed  after  the  purchase  of  the  lands  in  Exton, 
the  lands  in  Exton  will  pass  both  by  tlie  will  and  the  codicil. 

By  the  will  the  testatrix  gives  the  ultimate  remainder  in  aU  her  lands  in 
Great  Britain,  upon  certain  events  which  have  taken  place,  to  her  grand- 
daughter, Betty  Jones,  in  fee ;  and  she  makes  this  devise  in  terms  which 
show  the  most  clear  and  unambiguous  intention  to  that  effect ;  and  the 
question  therefore  is,  whether,  taking  the  two  instruments,  the  will  and  the 
codicil,  together,  the  testatrix  has  either  shown  an  intention  to  revoke,  or, 
bv  any  inconsistent  deviy  in  the  codicil,  has  revoked,  the  devise  of  this 
ultimate  remainder  in  fee.  Now,  it  is  certain  that  the  codicil  itself  is  not, 
nor  was  it  intended  to  be,  in  itself  a  revocation  of  the  will,  of  which,  on 
the  contrary,  it  is  expressly  directed  to  form  a  part :  it  can  only,  therefore, 
be  a  revocation  so  far  as  there  is  any  particular  disposition  therein  which 
is  inconsistent  with  any  previous  devise  in  the  will,  and  to  no  iiirther 
extent. 

The  first  observation  that  arises,  is,  that  the  codicil  contains  no  disposi- 
tion of  the  ultimate  remainder  in  fee  in  the  Exton  estate.  The  codicil 
gives  an  estate  therein  to  Betty  Jones  for  life,  with  remainder  to  such  child 
•8261  ^^  *children  as  shall  be  living  at  the  time  of  her  decease,  in  fee, 
-■  or,  if  none  such,  then  with  remainder  to  the  brothers  and  sisters 
of  the  whole  blood  of  Betty  Jones  (with  the  exception  of  one  of  the  bro- 
thers by  name)  who  shall  be  living  at  the  time  of  her  decease;  in  fee.  But 
the  codicil  does  not  go  on  to  dispose  of  the  ultimate  fee,  in  case  the  inter- 
mediate remainders  uiould,  as  the  fact  has  proved,  never  take  effect.  But, 
as  this  ultimate  fee  is  given  by  the  will  to  Betty  Jones,  it  appears  to  us  that 
such  disposition  of  the  fee  in  the  will,  being  unaltered  by  die  codicil,  must 
still  be  considered  as  taking  effect. 

The  argument  on  the  part  of  the  plaintiff  has  been,  that,  inasmuch  as  the 
devise  in  the  codicil  is  expressly  given  to  Betty  Jones  "  instead  of"  the 
devise  and  bequest  contained  in  the  will,  it  must  be  considered  as  an 
express  revocation  of  the  former  devise,  and  the  substitution  of  that  con- 
tained in  the  codicil.  But  we  think  the  force  of  that  word  will  be  satis- 
fied without  giving  it  so  large  an  operation ;  and  that  it  may  well  be 
interpreted  to  mean  "  instead  of  so  much  only  of"  the  devise  in  the  will 
an  is  incompatible  with  the  disposition  contained  in  the  codicil.  And  this 
appears  to  us  the  sounder  construction,  as  it  is  the  manifest  intention  of 
the  testatrix,  both  in  the  will  and  codicil,  to  make  Betty  Jones  the  principal 
object  of  her  bounty. 

In  the  course  of  the  argument  some  reliance  was  placed  by  the  plaint itl 

(a)  Vide  ante,  817,  819. 
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on  the  circumstance  that  the  estate  was  devised  in  the  codicil,  not  to  the 
same  trustees  as  those  in  the  will,  but  to  them  and  a  third  trustee:  but  it 
is  sufficient  to  refer  to  the  case  of  WiUett  v.  Sandford,  1  Ves.  sen.  178,  where 
Lord  Hardwicke  on  a  similar  occasion  held  that  the  addition  of  new 
trustees  in  a  codicil  made  no  difference  in  the  interpretation  of  the  will 
and  codicil. 

For  the  reasons  above  given,  we  think,  that  on  the  proper  construction 
of  the  will  and  codicil,  Betty  Jones  *took  an  estate  in  fee ;  and  we  1-^027 
direct  a  judgment  of  710^  prosequi  to  be  entered.  *- 

Judgment  o{  nolk  prosequi.{a) 

(a)  See  Doe  d.  York  ▼.  Walker,  12  M.  &  W.  591. 


JOSEPH  JARMAIN  the  Elder  v.  HOOPER,  PILCHER,  and  HEENAN. 

In  treapnaaquaredomumf regit  against  the  sheriff  and  A.,  the  sheriff  justified  underayi./a. 

isiued  againti  the  goodt  of  the  plaintiff  by  A. ;  to  this  plea  the  plaintiff  replied,  that  the 
/Lfa,  did  not  ittue  againti  the  goodt  of  the  plaintiff. 
It  appeared  that  A.  Iiad  obtained  judgment  against  Joseph  Jarmain.  who  was  the  son 

of  the  plaintiff,  and  thereupon  issued  a  ^/a.  against  Joseph  Jarmain,  without  any 

further  description,  under  which  the  goods  of  Joseph  Jarmain  the  elder  were  taken : 

Held,  that  the  writ  afforded  no  justification  to  the  sheriff. 
And  heldj  that  A.  was  also  liable  in  trespass,  notwithstanding  he  was  not  proved  to  have 

in  any  way  interfered  beyond  giving  instructions  to  the  attorney  to  sue  Joseph  Jarmain 

the  son. 
Seld  also,  that  the  writ  de  idemptitate  Momtnu  is  not  a  remedy  necessary  to  be  resorted  to, 

or  applicable  in  such  a  case. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  6th  of 
January,  1843,  and  on  divers  other  days,  with  force  and  arms,  broke  and 
entered  certain  rooms  and  apartments  of  the  plaintiff  in  the  parish  of  St. 
Luke,  Chelsea,  in  the  county  of  Middlesex,  and  being  the  first  floor  and 
kitchen,  called  and  known  as  No.  3,  Prospect  Place,  and  then  made  a 
great  noise  and  disturbance  therein,  and  continued  therein  making  such 
noise  and  disturbance  for  a  long  time,  to  wit,  for  the  space  of  fourteen  days 
then  next  following:  by  means  of  which  premises  the  plaintiff  and  his  fam- 
ily were,  during  all  the  time  aforesaid,  not  only  greatly  disturbed  and  an- 
noyed in  the  peaceable  possession  of  the  said  rooms  and  apartments,  but 
also  the  plaintiff  during  all  that  time  was  prevented  from  carrying  on  therein 
his  necessary  affairs,  &c. 

The  defendant  Heenan  pleaded  not  guilty  only ;  whereupon  issue  was 
joined. 

•The  defendants  Hooper  and  Pilcher  pleaded — first,  not  guilty —  r*Qoft 
secondly,  that  the  said  rooms  and  apartments  were  not,  at  tlie  time  ^ 
when,  &c.,  the  rooms  and  apartments  of  the  plaintiff— thirdly,  that,  before  the 
time  when,  '&c.,  to  wit,  on  the  5th  of  January,  1843,  the  defendant  James 
Heenan  sued  and  prosecuted  out  of  H.  M's  Court  of  Common  Pleas  at 
Westminster,  a  certain  writ  of  the  lady  the  queen,  called  a  fieri  facias^ 
directed  to  the  sheriff  of  the  county  of  Middlesex,  by  which  writ  me  said 
lady  the  queen  commanded  the  said  sheriff  that  of  the  goods  and  chattels 
of  the  now  plaintiff'  in  the  said  sheriff's  bailiwick,  he  should  cause  to  be 
made  23/.  3^.  6(f.,  which  the  said  James  Heenan  had  lately,  in  her  majes- 
ty's court  before  her  ju^ices  at  Westminster,  recovered  against  the  now 
plainiijff'  for  his  damages  which  he  had  sustained,  as  well  on  occasion  of 
♦he  not  performing  of  certain  promises,  then  lately  made  by  the  now  plaintiff' 
to  tht  said  James  Heenan,  as  for  his  costs  and  charges  by  him  about  his 
(  lit  in  that  behalf  expended ;  whereof  the  now  plaintiff' w?is  convicted  ;  as 
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appeared  to  H.  M.'s  justices,  of  record ;  together  with  interest  upon  tbe 
said  sum  of  23/.  3; .  6d.  at  the  rate  of  4/.  per  centum  per  annum,  from  the 
5th  of  January,  1843,  on  which  day  the  said  judgment  was  entered  up ; 
and  that  the  said  sheriff  should  have  that  money  with  such  interest  as  afore* 
said,  before  H.  M.'s  justices  at  Westminster,  immediately  after  the  execu- 
tion of  the  said  writ,  to  be  rendered  to  the  said  James  Heenan  for  his 
damages  and  interest  as  aforesaid ;  and  that  the  said  sheriff  should  do  all 
such  things  as  by  the  statute  passed  in  the  second  year  of  her  majesty's 
reign,  1  &  2  Vict.  c.  110;  he  was  authorized  and  required  to  do  in  that 
behalf;  and  that  in  what  manner  he  the  said  sheriff  should  have  executed 
that  her  majesty's  writ,  he  should  make  appear  to  her  majesty's  justices  at 
•8291   Westmuister,  immediately  •after  the  execution  thereof,  and  that  he 

J  should  have  there  then  that  writ ;  which  writ  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff  as  thereinafter  mentioned,  to  wit,  on 
&c.,  was  duly  endorsed  with  a  direction  to  the  said  sheriff  to  levy  the 
whole,  with  lbs,  for  that  writ  and  warrant,  besides  sheriff's  poundage,  ofli- 
cer's  fees,  and  all  other  legal  incidental  expenses ;  and  which  writ,  so  en- 
dorsed, afterwards,  and  before  the  execution  thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  was  delivered  to  the  defendants  Hooper  and  Pilcher, 
who  then  and  from  thence  until  and  at  and  after  the  execution  of  the  said 
writ,  were  sheriff  of  the  county  of  Middlesex,  to  be  executed  in  due  form 
of  law :  by  virtue  of  which  writ  the  defendants  Hooper  and  Pilcher,  being 
such  sheriff  as  aforesaid,  afterwards,  and  before  the  return  of  the  said  writ, 
to  wit,  at  the  said  time  when,  &c.,  peaceably  and  quietly  entered  the  said 
messuafi;e  in  the  declaration  mentioned,  the  same  being  m  the  bailiwick  of 
the  said  sheriff,  and  the  outer  door  thereof  being  men  open,  and  then 
entered  the  said  rooms  and  apartments  in  the  declaration  mentioned  in 
order  to  seize  and  take  in  execution,  and  did  then  seize  and  take  in  execu- 
tion, divers  goods  and  chattels  of  the  runo  plaintiff'  in  the  said  rooms  and 
apartments  respectively  then  bein^,  for  the  purpose  of  levying  the  moneys 
so  directed  to  be  levied  by  the  said  writ  and  the  said  endorsement  thereon 
as  aforesaid ;  and  in  so  doing  the  defendants  necessarily  and  unavoidably 
made  some  noise  and  disturbance  in  the  said  rooms  and  apartments,  and 
continued  therein  making  such  noise  and  disturbance,  for  the  space  of  time 
in  the  declaration  mentioned,  as  they  lawfully  might  for  the  cause  aforesaid, 
doing  no  unnecessary  damage  to  the  plaintiff  on  that  occasion  ;  which  are 
the  same  trespasses  as  in  the  declaration  are  mentioned,  and  whereof  the 
plaintiff  has  therein  complained. — Verification. 
•8301       *^  fourth  plea  set  out  ^Ji.fa,  at  the  suit  of  Heenan  against "  Jo- 

^  seph  Jarmain  the  younger,  described  in  the  said  writ  as  Joseph  Jar- 
main,"  and  alleged  an  entry  of  the  said  rooms  and  apartments,  and  a  seizure 
therein  of  ^'the  said  goods  and  chattels  of  the  said  Joseph  'Jarmain  the 
younger." 

The  plaintiff  after  joined  issue  on  the  first  and  second  pleas  of  the 
defendants  Hooper  and  Pilcher,  replied  to  the  third  plea,  that  the  supposed 
writ  o{  fieri  ^adas  in  that  plea  mentioned,  was  not  sued  out  or  prosecuted 
and  did  not  issue  out  of  the  said  Court  of  Common  Pleas  at  Westminster, 
modo  et  forma;  concluding  to  the  country.  To  the  last  plea  he  replied, 
that,  although  true  it  is  that  the  said  writ  oi  fieri  facias  was  issued  out  of 
the  said  court  and  delivered  to  the  defendants  Hooper  and  Pilcher  as  such 
sheriff,  modo  eiformdy  for  replication  nevertheless  in  that  behalf  the  plaintiff 
said  that  the  defendants  Hooper  and  Pilcher,  at  the  times  when,  &c.,  of  their 
own  wrong,  and  without  the  residue  of  the  cause  in  the  last  plea  alleged, 
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committed  the  several  trespasses  in  the  declaration  mentioned,  fnoHg  et 
forma ;  concluding  to  the  country. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  alter 
Trinity  term  last,  it  appeared  that  the  defendant  James  Heenan  had  brought 
an  action  against  one  Joseph  Jarmain,  (the  plaintiiTs  son)  and  judgment 
having  gone  by  default  therein,  a  writ  of  testatum  Ji.  fa,  was  sued  out 
upon  the  jud^ent,  and  lodged  with  the  defendants  Hooper  and  Pilcher,  as 
sheriff  of  Middlesex,  on  the  5th  of  January,  1843.  By  the  writ  the  sheriff 
was  directed  to  levy  upon  the  goods  of  Joseph  Jarmain  the  sums  set  forth 
in  the  third  plea,  and  it  was  endorsed  as  follows: — "The  defendant  is  an 
upholsterer  and  bill-broker,  and  resides  at  No.  3,  Prospect  Place,  Church 
Street,  Chelsea,  and  No.  38,  Leicester  Square,  Middlesex."  The  sheriff 
having  granted  a  warrant  •pursuant  to  this  writ,  he  officer  pro-  r«oqi 
ceeded  to  the  residence  of  the  present  plaintiff.  No.  3,  Prospect  ^ 
Place,  Church  Street,  Chelsea,  and  seized  the  goods  in  respect  of  which 
this  action  was  brought. 

The  plaintiff  having  claimed  the  goods  seized,  the  sheriff  applied  for 
relief  under  the  interpleader  act,  and  an  issue  was  directed  to  try 
whether  the  goods  seized  were  at  the  time  of  the  seizure  the  goods  of 
the  claimant — the  claimant  to  be  plaintiff,  and  the  execution-creditor, 
(Heenan)  defendant.  The  execution-creditor  however  having  declined  to 
tiy  the  issue,  the  money  which  the  claimant  had  paid  into  court  upon  the 

SK)ds  being  delivered  up  to  him,  was  paid  out  to  him,  with  costs ;  and  he 
en  commenced  the  present  action  for  the  alleged  trespass. 

For  the  sheriff  it  was  submitted  that  the  writ  established  the  justifica- 
tion set  up  by  the  third  plea.  On  the  part  of  the  defendant  Heenan,  the 
execution-creditor,  it  was  contended,  that,  inasmuch  as  he  had  not  inter- 
fered in  the  original  action  further  than  giving  the  attorney  instructions  to 
sue,  he  was  not  liable  as  a  trespasser  for  the  aQeged  wrongful  seizure  by 
the  sheriff. 

His  lordship  left  it  to  the  jury  to  say  to  what  amount  of  damages  the  plain- 
tiff was  under  the  circumstances  entitled,  adding  that  no  justification  had 
been  pleaded  by  the  defendant  Heenan :  leave  was  reserved  to  move  to 
enter  a  verdict  for  the  sheriff,  if  the  court  should  be  of  opinion  that  the 
seizure  was  justified  by  the  writ. 

The  juiy  having  returned  a  verdict  for  the  plaintiff,  damages  20/. 

Talfourdj  Serjt.,  on  the  part  of  the  sheriff,  in  Michaelmas  term  last, 
obtained  a  rule  nisi  accordingly.  He  submitted  that  the  writ  must  primA 
facie  be  taken  to  be  against  Joseph  Jarmain  the  elder,  and  consequently 
that  it  afforded  a  complete  justification  to  the  sheriff:  and  he  •re-  r^ooo 
ferred  to  Lepiot  v.  Broume^  1  Salk.  7.  There,  one  brought  up  ^ 
by  habeas  corpus j  and  m  aistod.  mar.y  was  declared  against  by  the  name 
of  A.  B.  de  D.  in  custod.  mar.  The  defendant  pleaded  in  abatement,  that 
his  father  lived  in  D.  likewise,  and  that  his  name  was  A.  B.,  and  so,  because 
there  was  no  addition,  jpe^  jud.  de  liUa;  and  it  was  urged,  that,  though 
this  be  by  bill,  and  not  within  the  statute  of  additions,  yet,  by  common 
law,  there  ought  to  be  an  addition  to  distinguish  father  and  son,  viz.  junior 
and  senior;  and,  if  the  son  be  sued,  there  ought  to  be  an  addition ;  alUer^ 
if  the  father.  The  foDowing  authorities  were  there  referred  to :  Rast.  310 ; 
3  H.  6,  54, 55;(a)  37  H.  6,  29;(ft)  4  Ed.  3,  31  ;(c)  21  H.  6,  26  b;((i) 

(a)  BtmhamU  eoic^T.  3  H.  6,  io.  54,  pi.  128.  (b)  T.  37  H.  6,  To.  29,  pi.  9. 

(e)  Robert  deLacy^i  cote,  T.  4.  £.  3,  fo.  30,  pi.  10.  {d)  H.  21  H.  6,  fo.  26,  pi.  9. 
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5  Ed.  4,  25.  (a)  And  there  was  judgment  quod  respondeat  ouster.  Efe 
also  cited  Rex  v.  Peace,  3  B.  &  Aid.  579. 

ByleSj  Serjt.,  also,  on  behalf  of  the  defendant  Heenan,  the  execution- 
creditor  in  the  former  action,  obtained  a  rule  nisi  for  a  new  tnal,  on  the 
Sound  of  misdirection.  He  submitted  this  was  not  a  case  in  which 
e  client  was  liable  in  trespass  for  the  mistake  of  the  attorney;  and  he 
sought  to  distinguish  Barker  v.  Brahaniy  3  Wils.  368 ;  and  Bates  y.  PU- 
lingy  6  B.  &  C.  38,  because  in  both  those  cases  the  process  was  irregular 
and  void. 

Halcombe  and  Sheej  Serjts.,  on  subsequent  days,  14th  and  15th  Novem- 
ber, showed  cause.  The  argument  on  the  other  side  is,  that  as  the  writ 
was  against  the  goods  of  John  Jarmain,  only,  and  not  John  Jarmain  junior, 
the  justification  attempted  on  the  part  of  the  sheriff  was  made  out.  It  is 
submitted  that  it  is  not  sufficient  for  him  to  show  that  he  was  acting 
*8331  ^^^^^  ^^  authority  of  a  writ  ^against  one  of  the  same  name :  he 
^  was  bound,  at  his  peril,  to  execute  it  against  the  goods  of  the  right 
person.     It  is  not  necessary  to  consider,  whether  if  the  words  "  3,  Pros- 

Eect  Place,  Chelsea,"  had  been  inserted  in  the  writ,  the  sheriff  would 
ave  been  justified ;  for  it  cannot  be  contended  that  a  mere  endorsement  by 
a  clerk,  is  to  have  the  like  force  as  the  writ  itself.  No  case  can  be  cited  in 
which  it  has  been  held  that  the  name  A.  B.  must  necessarily  mean  the  eldest 
of  that  name  in  a  family.  Lepiot  v.  Brown,  1  Salk.  7,  which  is  relied  on 
by  the  other  side,  only  shows  that,  where  there  are  father  and  son  bearing 
the  same  christian  name,  and  process  is  issued  against  one  of  them  without 
distinguishing  whether  one  or  the  other  is  meant,  prima  facie  the  father 
shall  be  intended.  There,  it  is  said  by  Holt,  C.  J.,  "  If  father  and  son 
are  both  called  A.  B.,  by  naming  A.  B.  the  father,  primd  facie,  shall  be 
intended ;  but,  if  a  devise  were  to  A.  B.,  and  the  devisor  did  not  know 
the  father,  it  would  go  to  the  son.  Suppose  one  deals  with  the  son, 
and  knows  nothing  of  the  father,  must  he  bring  his  action  v.  ^.  B.  jurdori 
If  this  had  been  an  original,  and  the  iather  and  son  had  lived  in  different 
counties,  there  would  have  been  no  need  of  this  addition ;  but  this  is  an 
action  v.  A.  B.  in  custod,  mar. ;  you  must  show  there  is  A.  B.  the  father 
in  custod,  mar.  too."  But  although  an  action  may  be  properly  brought 
against  a  son  having  the  same  name  as  his  father,  without  adding  the 
word  junior,  the  question,  whether  the  sheriff  may  seize  the  father's 
goods  under  an  execution  against  the  son,  comes  under  a  veiy  difierent 
consideration.  Here,  the  similarity  of  names  did  not  relieve  the  sheriff 
from  the  necessity  of  inquiring  to  whom  the  goods  reaUy  belonged.  In 
Bac.  Abr.  Execution,  (N)  5.  (seventh  edition,)  "  Where  the  execution  is  in 
the  generality,  without  mentioning  any  thing  in  particular,  the  sheriff  is  to 
•8341  ™^^  execution  of  the  right  •thing  at  his  peril,  otherwise  he  will 
-^  be  a  disseisor ;  for  he  is  bound  to  take  notice  thereof;  and  he  hath 
no  warrant  from  the  court  but  to  make  execution  of  the  right  thing."  So 
again :  "  The  sheriff,  in  executing  a^.  fa.  or  levari  fa.,  must  be  careful 
that  the  absolute  property  of  the  goods  be  in  the  debtor ;  and  therefore,  if 
the  sheriff  takes  the  goods  of  a  stranger,  though  the  plaintiff  assures  him 
they  are  the  defendant's,  he  is  a  trespasser ;  for  he  is  obliged,  at  his  peril, 
to  take  notice  whose  the  goods  are,  and,  for  that  purpose  mav  impannel  a 
jury,  to  inquire  in  whom  the  property  in  the  goods  is  vested :  Roberts  v. 
Thomas,  6  T.  R.  88.  And  this,  it  is  said,  shall  excuse  him  in  an  action  of 
trespass."    Most  of  the  cases  which  will  be  cited,  are  cases  of  misnomer. 

(a)  L(mgo  QuM<o,  fo.  25. 
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and  haveJittle  bearing  upon  the  present  question.  In  Cole  y.  Hindsany  6 
T.  R.  234,  this  passage  from  Foster,  312,  is  cited  by  Lawrence.  J. — "  If 
the  process  be  defective  in  the  frame  of  it,  as,  if  there  be  a  mistake  in  the 
name  or  addition  of  the  person  on  whom  it  is  to  be  executed,  or  if  the  name 
of  such  person,  or  of  the  officer,  be  inserted  without  authority,  and  after 
the  issuing  of  ihe  process,  or  the  officer  exceed  the  limits  of  his  authority, 
and  be  killed,  this  will  amount  to  no  more  than  man-slaughter  in  the 
person  whose  liberty  is  so  invaded:"  which,  says  Mr.  Justice  Lawrence, 
evidently  shows  '*  mat  in  such  cases,  the  officer  is  a  trespasser."  Shad- 
gett  v.  Clipsmiy  8  East,  328,  it  was  held  that  the  defendant  could  not 
justify  an  assault  upon,  and  an  imprisonment  of,  A.  B.,  by  showing 
a  latUcU  issued  against  C.  B.,  and  averring  that  it  was  issued  against  A. 

B.  by  the  name  of  C.  B.,  and  that  they  are  one  and  the  same  person — 
there  being  no  averment  that  A.  B.  was  known  as  well  by  the  name  of 

C.  B.  In  that  case,  Lord  Ellenborough  says,  '^  Process  ought  regularly 
to  describe  the  party  against  whom  it  is  meant  to  be  issued ;  and  the  arrest 
*of  one  person  cannot  be  justified  under  a  writ  sued  out  against  an-  rtooe 
other."  Pinch  v.  Cockeny  2  C.  M.  &  R.  196,  4  Tyrwh.  285,  3  Dowl.  L  ^'^^ 
P.  C.  678,  is  to  the  like  effect.  In  Scandover  v.  Wamey  2  Campb.  270, 
Lord  Ellenborough  says :  ''  The  writ  must  speak  for  itself.  I  cannot  hear, 
that,  instead  of  A.  B.  mentioned  in  the  writ,  it  was  meant  that  the  sheriff 
should  arrest  X.  Y."  The  late  case  of  Fisher  \,Magnayy(a)  also  shows 
that  the  sheriff  cannot  justify  what  he  has  done.  [Tindal,  C.  J.  There,  the 
party  was  the  right  person,  and  consented  to  be  called  by  the  wrong  name.] 
As  regards  the  defendant  Heenan,  having  put  the  attorney  in  motion,  he  is 
clearly  responsible  for  his  acts ;  for  it  must  be  taken  for  granted  that  all  the 
proceedings  were  with  his  sanction  and  knowledge.  [Byles,  Serjt.  I 
objected  that  Heenan  was  not  liable  to  the  action,  except  on  proof  that  he 
had  personally  interfered.  Tindal,  C.  J.  The  broad  ground  as  to  Heenan 
is,  that  he  never  directed  the  attorney  to  enter  the  wrong  house.  I  gave  no 
opinion  at  the  time,  but  said,  that  as  the  case  was  nearly  closed,  it  might 
as  well  ^o  to  the  jury  in  order  to  ascertain  the  damages,  and  that  the  law 
as  to  this  point,  could  be  decided  by  the  court  afterwards.]  A  sheriff  is 
liable  for  the  acts  of  his  bailiff;  Sanderson  v.  Baker ^  3  Wils.  309 ;  ^ckworth 
y.Kempey  1  Dougl.  40 ;  Parrot  y.Mumfordy  2  Esp.  N.  P.  C.  586;  Wood- 
gate  v.  KnatchbuUy  2  T.  R.  148 ;  and  in  like  manner,  a  client  is  answerable 
for  the  acts  of  his  attorney,  (fr)  In  Parsons  x.Uoydy  3  Wils.  341,  where 
the  plaintiff  *'who  had  been  arrested  under  process  afterwards  set  r«oq<* 
aside  for  irregularity,  brought  trespass  against  the  execution-creditor   ^ 

for  the  false  imprisonment.  Lord  Chief  Justice  De  Grey  said:  ''  Parsons, 
the  now  plaintifl,  has  been  illegally  imprisoned  under  colour  of  a  writ  sued 
out  against  him,  which  is  a  mere  nullity:  he  has  been  unlawfully  injured, 
and  must  have  a  remedy;  but  he  has  none  against  the  officer,  who  is  not  to 
exercise  his  judgment  touching  the  validity  of  the  process  in  point  of  law, 
but  is  obliged  to  obey  the  command  of  the  courts  at  Westminster  or  other 
superior  courts  having  general  jurisdiction,  and  he  may  justify  under  the 
writ  although  it  be  void;(c)  2  Keb.  705,  pi.  69,  844,  pi.  81 ;  3  Keb.  213; 

(a)  AntA,  vol.  v.  p.  778,  6  Scott,  N.  R.  588. 

(6)  Formerly  the  suitor,  who  was  the  dieni  of  his  seijeant,  was  called  the  mtuttr  of  the 
appretUiee  (f  the  cimrt,  whom  be  employed,  whether  that  apprentice  was  acting  as  his 
attorney,  or  as  his  counsel  in  courts  in  which  Serjeants  did  not  usually  attend.  {Serviemad 
Ifgem^  11,  45, 188.)  The  case  of  attorney  and  client  (matUr)  would,  therefore,  appear,  like 
that  of  sheriff  and  bailiff,  to  come  distinctly  within  the  rule,  rtwptmduU  tuperior, 

(c)  Sed  Tide  infra,  n.,  [d)* 
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6  Rep.  54  a.  But,  where  a  court  has  no  jurisdictioD  of  the  cause,  &e 
"whole  was  coram  nonjudice^  as  was  the  case  of  SmUh  y.Bouckierj  2  Strau 
994,  which  is  cited  by  the  court  in  giving  their  judgment  in  Perkins  v.  Prao 
tor  and  Green,  and  is  by  the  court  well  observed  upon  in  my  brother  Wil- 
son's Reports,  2d  part  385,  that  Lord  Hardwicke  was  of  opinion  that  tres- 
pass and  false  imprisonment  will  lay  against  the  vice-chancellor  of  Oxford, 
tiie  judge,  gaoler,  officer,  and  allof  them.  That  this  action  well  Kes  against 
Lloyd,  the  party  himself  who  sued  out  this  void  writ,  is  clear  from  the  cases 
of  Turner  v.  Felgate,  1  Lev.  95,  1  Sid.  27^,  and  many  others  which  might 
be  cited  ;  and  to  say  now  that  this  action  does  not  lie  against  the  party  him- 
self, would  be  quieta  movere.  There  is  a  great  difference  between  erroneous 
process  and  irregular  (that  is  to  say,  void  (a) )  process ;  the  first  stands  valid 
and  good  until  it  be  reversed,  the  latter  is  ap  absolute  nullity  from  the  be- 
ginnmg:  the  party  may  justify  under  the  first  until  it  be  reversed ;  but  he 
cannot  justify  under  the  latter,  because  it,  was  his  own  fault  that  it  was 
^on'ji  uregular  and  *void  at  first.  It  is  sai4  that  trespass  vi  et  armis  is  net 
-I  the  proper  action,  and  that  a  man  cannot  be  made  a  trespasser  by 
relation ;  but  relation  is  not  at  all  applicable  to  this  case,  for  Lloyd,  who 
sued  out  this  void  irregular  writ,  and  caused  Parsons  to  be  unlawfully 
arrested  thereupon,  was  the  principal  mover  or  trespasser  in  this  case.  The 
act  of  an  attorney  is  the  act  of  his  client ;  (ft)  and  1  am  very  clearly  of  opi- 
nion that  trespass  vi  et  armis  well  lies,  and  therefore  the  plaintifif  must  have 
judgment."    So,  in  Barker  v.  Braham,  3  Wils.  368,  it  was  never  sog- 

gjsted  that  the  execution-creditor  was  not  liable.  It  was  there  laid  down  by 
E  Grey,  C.  J.,  in  delivering  the  judgment  of  the  court:  "Whoever  pro- 
cures, commands,  assists,  assents,  &c.,  is  i  trespasser;  here,  the  client  com- 
mands the  attorney,  the  attorney  actually  ^commands  the  sheriflf's  officer  ; 
the  real  commander  is  the  attorney,  the  nominal  commander  is  the  plaintiff 
in  the  action ;  so  attorney  and  client  are  both  principals."  In  Bates  v.  Pil- 
ling, 6  B.  &  C.  38,  9  D.  &  R.  44,  where  ah  attorney,  at  the  instance  of  a 
creditor,  sued  out  process  against  a  debtor  in  the  county  court,  and  the 
attorney's  agent,  after  the  debt  and  costs  had  been  paid,  but  in  ignorance 
of  that  fact,  signed  judgment  and  sued  out  execution,  and  levied  upon  the 
debtor's  goods,  though  he  had  never  appeared — it  was  held  that  both  the 
creditor  and  his  attorney,  were  liable  to  the'  debtor  in  an  action  of  trespass. 
Abbott,  C.  J.,  there  said :  "  It  seems  to  i^e  that  Pilling,  the  plaintiff  in 
the  suit  below,  is  answerable  for  the  act  of  Seddon  his  attorney,  and  that 
Seddon  and  his  agent  Smith  are  to  be  considered  as  one  person."  [TiN- 
DAL,  C.  J.  A  general  authority  given  to  an  attorney  to  bring  an  action 
and  pursue  it  to  judgment,  cannot  possibly  eiqend  to  the  taking  of  the  goods 
of  the  wrong  person.  Maul£,  J.  In  Bates  v.  Pitting,  the  client  was  in  fault 
•8381  *^^^  "°^  telling  the  attorney  that  he  had  settled  the  action.]  Thai 
J  was  not  the  ground  on  which  he  was  held  liable.  Crook  v.  Wright^ 
R.  &  M.  278,  also  diows  that  the  client  is  responsible  for  the  act  of  l:s 
attorney.  [Erskine,  J.  What  evidence  is  there  in  this  case,  that  Heenan 
authorized  the  attorney  to  take  the  ^oods  of  the  plaintiff?]  He  adopted 
and  ratified  the  act  of  the  attorney  m  causing  the  plaintiff's  goods  to  be 
seized  under  the  writ  otji./a.,  and  by  being  party  to  the  interpleader  rule, 
and  insisting  upon  his  right  to  retain  the  goods.  [Erskwe,  J.  All  he  die 
by  so  doing  was,  to  assert  that  the  goods  seized  were  the  property  of  JosepL 
Jarmain  the  younger,  against  whom  he  had  authorized  the  attorney  to  pro- 
ceed :  he  did  not  hereby  adopt  the  taking  of  the^^Aer'^  goods.]  By  adopt- 
(tt)  Sed  vide  supra,  d.,  (a).  (b)  Vide  supra,  835,  (t) . 
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ing  an  act  done  in  his  name,  and  for  his  benefit,  and  endeavouring  to  obtain 
the  fruits  of  it,  he  became  a  party  to  the  original  act  of  trespass;  Wilson 
V.  'ninman.{a)  Most  of  the  cases  in  which  the  client  has  been  held  liable 
in  trespass,  have  been  cases  where  the  process  has  been  set  aside  for  irreg- 
ularity ;  and  yet  it  mav  be  said  that  the  client  never  authorized  his  attor- 
ney to  sue  out  irr^;ular  or  void  process.  Barker  v.  Brakam  and  Parsons 
V.  Llayd  were  cases  of  that  description.  In  Codringtan  v.  Uoyd^  8  Ad.  & 
E.  449,  8  N.  &  P.  442,(&)  it  was  held,  that,  where  an  arrest  is  made  under 
process  which  is  afterwards  set  aside  for  irregularity,  the  attorney  in  the  suit 
is  liable  in  trespass  as  well  as  the  plaintiff;  and,  if,  in  an  action  of  trespass, 
he  justifies  under  the  process,  it  is  a  good  replication  that  the  process  was 
irregularly  sued  out,  and  was  afterwards  set  aside,  by  rule  of  court,  for 
irregularity.  So,  in  Dawson  v.  Wood^  3  Taunt.  256,  the  client  was  held 
responsible.  It  is  submitted,  that  the  attorney,  by  stepping  *out  of  r^oog 
the  strict  line  of  his  dutv,  does  not  cease  to  act  for  his  client.  On  ^ 
the  contrary,  reason  and  justice  require  that  every  thing  done  by  the  attor- 
ney, in  furtherance  of  the  suit,  shall  be  taken  to  have  been  done  by  the 
authority  of  the  client  himself. 

Sir  T.  Wilde  and  Talfourd^  Serjts.,  (with  whom  was  Kennedy^)  in  sup- 
port of  the  rule  obtained  on  the  part  of  the  sheriff.  The  question  is,  against 
whose  ^ods  did  the  writ  issue.  It  appears  that  a  testatum  fi,  fa,  was 
placed  in  the  hands  of  the  sheriff,  commanding  him  to  make,  of  the  goods 
of  Joseph  Jarmain,  23/.  3«.  6(2.,  with  an  endorsement  that  '<  the  defendant 
is  an  upholsterer  and  bill-brc^er,  and  resides  at  No.  3  Prospect  Place, 
Church  Street,  Chelsea,  and  No.  38  Leicester  Square."  The  sheriff,  not 
being  apprised  that  there  were  two  persons  bearing  that  name,  and  there 
being  nothing  calculated  to  excite  inquiry,  went  to  the  place  indicated  by 
the  endorsement,  and  executed  the  writ.  [Maule,  J.  The  endorsement  is 
no  part  of  the  writ  of  the  sheriff:  it  is  a  mere  direction  for  his  guidance.] 
An  ambiguity  in  the  description  of  the  defendant  in  the  endorsement  will  in 
some  cases  excuse  the  sheriff  for  not  executmg  the  writ;  Clark  v.  Palmer^ 
9  B.  &  C.  153,  4  M.  &  R.  141.  Although  there  is  no  rule  m  this  court 
making  it  part  of  the  writ,  it  is  submitted  that  a  sheriff  is  not  bound  to  ex- 
ecute a  wnt  without  instructions  as  to  the  party  upon  whom  that  process  is 
to  be  executed ;  and,  if  he  receives  such  instructions,  it  is  not  incumbent 
on  him  to  make  inquiries.  It  is  only  when  he  chooses  to  act  without  re- 
ceiving instructions,  that  any  obligation  is  cast  upon  him  to  inquire. 

Suppose,  a  capias  having  is^ed  against  John  Jarmain,  of  Prospect  Place, 
the  sheriff  were  to  delay  a  day  or  two  to  make  inquiries,  the  defendant  might, 
in  the  meantime  •escape,  ft, if  therefore  necessary  to  inquire  only  r^g^n 
in  the  absence  of  instructionsT}  for  otherwise  the  sheriff  would  act  ^ 
at  considerable  peril. .  The  law  applicable  to  this  case  is,  in  strictness,  in 
favour  of  the  sheriff;  and  the  court  will  not  relax  it  against  a  public  officer 
acting  in  the  discharge  of  his  duty.  The  question  is,  whether  die  defendant 
has  proved  the  affirmative  of  the  third  issue, — ^that  of  the  goods  of  the  plain- 
iiff'j  he  was  commanded  by  the  writ,  to  levy  a  certain  amount.  Where 
there  is  a  father  and  also  a  son  bearing  the  same  name  of  J.  G.,  the  law  in- 
tends that,  bv  J.  G.,  the  &ther  is  meant.  There  is  nothing  in  this  case  to 
take  it  out  of  the  general  rule,  and  to  limit  the  name  to  the  son.  On  the 
contrary,  the  endorsement  on  the  writ  applies  it  more  precisely  to  the  father. 
\lthougfa  the  son,  if  his  goods  had  been  taken  under  tae  writ,  might  not 

(a)  Antd,  p.  236,  6  Scott,  N.  R.  894. 

(b)  And  see  Smalkombe  v.  OHvw-,  13  M.  &  W.  77. 
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have  Deen  able  to  object  that  he  was  not  properly  described  in  it,  by  reason 
of  his  having  waived  the  objection,  it  by  no  means  follows  that  the  writ  is 
not  to  be  considered  as  having  issued  a^inst  the  father.  The  effect  of  the 
writ  must  be  determined  by  the  writ  itself.  It  is  laid  down  in  the  books 
that  il  is  not  necessary  to  describe  the  &ther  as  "  senior,"  for  the  father 
shall  not  change  his  name  for  the  son,  but  the  son  for  the  father.  Many  of 
the  cases  cited  by  the  other  side  show  that  the  description  of  the  party  in 
the  writ  will  not  be  allowed  to  be  varied  by  extrinsic  evidence ;  that  you 
may  not  take  F.  Jones  in  execution,  and  aver  that  it  was  an  execution 
aeainst  him  by  another  name.  Lord  Ellenborough,  in  handover  v. 
Wame^  2  Campb.  270,(a)  treats  the  description  in  the  writ  as  decisive. 
[CoLTMAN,  J.  Was  not  that  a  case  of  mesne  process  ?]  The  rule  would  be 
more  strict  in  cases  of  execution.  The  question  is,  whether  the  plaintiff 
can  alter  the  effect  of  the  writ  by  averring  that  the  writ  issued  against  an* 
*8411   ^^^^  person  and  not  himself  to  whom  it  legally  ^applies.     In  no 

J  case  is  a  party,  by  means  of  any  averment,  sJlowed  to  vary  the  ex- 
igency of  a  writ.  Pleading  in  abatement  is  a  diff*erent  matter,  and  does  not 
apply.  The  question  is,  not  who  is  intendedj  but  who  is  the  party  legally 
described  in  the  writ.  That  is  to  be  decided  by  what  appears  in  the  writ, 
and  not  by  what  passes  in  the  attorney's  office.  In  Wilson  v.  Stubs^  Ho- 
bart,  330,  the  plaintiff"  brought  a  writ  of  second  deliverance  against  Ralph 
Stubs,  and,  having  obtained  Judgment,  had  a  writ  of  capias  utlagatum  to 
take  Stubs  in  execution.  Afterwards  Ralph  Stubs  the  younger  brought  a 
writ  de  idemptUate  nomirds,  and  had  a  supersedeas  to  the  sheriff*  to  forbear 
execution ;  but  the  court  thought  that,  in  that  particular  case,  the  writ  and 
the  supersedeas  thereupon,  were  not  warranted ;  but  that  the  defendant  Ralph 
Stubs  the  younger  might  have  his  action  of  false  imprisonment ;  *'for  that 
the  defendant,  being  named  Ralph  Stubs,  without  addition,  shall  never  be 
accounted  the  younger,  but  always  the  elder  of  the  two  of  that  name.'* 
Lepiot  V.  Brounie^  1  Salk.  7,  is  also  an  authority  to  the  like  effect.  [Maule,  J. 
The  issue  depends  on  whether  the  fi.  Ju,  produced  at  the  trial  is  truly  de- 
scribed in  the  plea,  which  says — that  it  issued  against  the  eoods  of  the  plaits 
tiff.  The  question  is,  whether  it  did  so  issue.  Suppose  tne  meaning  of  the 
writ  produced  was  to  levy  the  amount  upon  the  goods  of  the  son ;  the  de- 
fendant would  fail  in  establishing  his  plea.  Tindal,  C.  J.  You  stand  upon 
the  form  of  the  writ.  The  question  is,  whether  you  are  not  let  into  evidence 
to  show  against  whom  the  judgment  was  actually  recovered.  Accordbg 
to  your  argument,  I  do  not  see  why  a  sheriff"  would  not  be  justified,  where 
the  judgment  was  against  John  Smith,  in  taking  the  ^ods  of  any  John 
Smith.]  It  may  be  admitted  that  it  would*  not  be  sufficient  for  the  sheriff" 
•8421   *^^  ^     ^^  ^  ^^  applied  to  John  Smith  which  would  apply  to  any 

-I  person  of  that  name ;  but  here  the  question  is  limited  to  two.  [Tin- 
dal, C.  J.  Then  you  confine  your  argument  to  the  case  of  father  and  son. 
Maule,  J.  Would  it  not  apply  to  a  great-grandfather  and  great-grandson 
who  were  living  together  ?]  It  may  apply  to  all  in  the  direct  line.  The 
plea  avers  that  the  writ  issued  against  tfie  plaintiff^'s  goods.  The  question, 
whether  the  sheriff"  was  commanded  by  the  writ  to  levy  upon  the  goods  of 
the  father  or  of  the  son,  must  depend,  not  on  what  was  intended,  but  upon 
the  legal  description  of  the  party  in  the  writ.  Notwithstanding  the  writ 
may  have  been  intended  for  the  son,  it  puts  the  sheriff*  in  motion  against  the 
fether.  All  that  the  law  here  casts  upon  the  sheriff,  as  a  public  officer,  is, 
to  prove  that  the  writ  applies  to  the  father  and  not  to  the  son.     [Maule,  J. 

(a)  Supri,835. 
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• 
Can  the  sheriff,  under  9ifi.fa.  take  the  goods  of  a  person  against  whom  it 
did  not  issue  ?]  If  the  body  of  the  writ  had  directed  the  sheriff  to  levy 
upon  the  goods  of  John  Jarmain  of  Prospect  Place,  he  would  have  been 
warranted  in  taking  the  goods  of  the  father,  although  no  judgment  had 
been  recovered  against  the  latter.  [Maule,  J.  Here,  the  plea  says  that  the 
writ  issued  against  John  Jarmain,  against  whom  Heenan  had  recovered  a 
judgment.  The  sheriff  is  clearly  informed  that  the  party  does  not  mean 
aU  Joseph  Jarmains,  but  the  Joseph  Jarmain  against  whom  he  had  recovered 

J"udgment.]  Where  the  judgment  and  writ  contain  the  same  description, 
le  sheriff  would  gain  no  information  by  referring  to  the  judgment.  [£r- 
SKINE,  J.  The  sheriff  has  pleaded  no  special  circumstances  in  justification, 
but  has  undertaken  to  prove  that  the  plaintiff  in  this  action  is  the  person 
against  whose  goods  the  writ  of  fieri  f  ados  issued.  ITie  description  given 
in  the  writ  may  apply  to  two  persons.]  In  Comyns's  Digest,  Matementy 
(F.  21,)  it  is  said,  that,  "  in  actions  where  a  man  •may  be  outlawed,  r»o4o 
the  defendant  may  plead  in  abatement  that  there  is  B.  the  elder  and   ^ 

B.  the  younger,  and  that  he  is  the  younger."  Suppose  under  this  writ  the 
son  had  resisted  and  killed  the  officer,  according  to  Foster,  312,  it  would 
be  manslaughter  only,  and  not  murder.  In  Hawkins's  Pleas  of  the  Crown, 
Book  2,  Chap.  23,  §  106,  p.  261,  it  is  laid  down,  that,  "where  a  father 
hath  the  same  name  and  the  same  addition  with  a  defendant  being  his  son, 
the  writ  is  abateable  unless  it  had  the  addition  of  puisne  to  the  other  addi- 
tions; but,  where  the  father  is  the  defendant,  it  is  said  that  there  is  no  need 
of  the  addition  of  e^.  37  H.  6,  29;  39  H.  6,  46;  4  Ed.  3,  31."  The 
following  authorities  are  cited  in  a  note  to  Hoye  v.  Bush,{a)  "  If  I  bring  a 
writ  of  debt  against  J.  A.,  on  which  a  capias  issues,  if  the  sheriff,  by  colour 
of  that  writ,  takes  a  man  named  B.  C,  he  (B.  C.)  shall  have  a  writ  of  false 
imprisonment  against  the  sheriff,  and  not  against  me ;  but,  if  I  come  to  the 
sheriff  with  that  writ,  and  inform  him  that  B.  C.  is  the  person  a^inst  whom 
the  writ  is  sued,  and  by  reason  of  this  assertion  the  sheriff  takes  him,  he 
may  have  a  writ  of  false  imprisonment  against  the  sheriff  and  me,  or  against 
the  sheriff  alone :  per  Hankford,  (J.  of  C.  P. ;)  to  which  Thirning,  (C.  J.  of 

C.  P.,)  agreed,  and  said  that  that  was  law."  M.  13  H.  4,  fo.  2,  pi.  5.  '  If 
John  Curson  the  son  of  John  Curson  be  outlawed,  and  the  sheriff,  under  a 
capias  utlagatum^  takes  John  Curson  the  son  of  William  Curson,  he  shall  have 
an  action  of  false  imprisonment  against  the  sheriff;  and  also  when  he  appears 
upon  the  capias  utlagaium  he  may  plead  that  he  is  the  son  of  W.  C.  and  not 
of  J.  C,  and  shall  not  be  put  to  his  writ  of  idemptUate  Twminis ;'  per  Little- 
ton, J.,  in  T.  10  £.  4,  fo.  12,  pi.  7.  The  capias  utlagaium  must  have  been 
against  John  the  son  of  John ;  for  if  it  had  been  against  John  the  son  of  Wil- 
liam, it  would  have  protected  •the  sheriff:  Coates  v.  Michelle  3  Lev.  r^g^ 
20 :  and  see  Sir  Henry  Ferrer^ s  case^  Cro.  Car.  371  ;  Thurhane^s  case^  ^ 
Hardres,  323,  2  Roll.  Abr.  552,  pi.  10;  WaU  v.  mil,  1  Bulstr.  149."{6) 
According  to  the  authorities  referred  to  in  the  above  note,  the  sheriff  was, 
under  the  circumstances,  justified  in  treating  ihefi,/a.  as  a  writ  against  the 

Cesent  plaintiff.  The  interpleader  act,  1  &  2  W.  4,  c,  58,  shows  that,  as  the 
w  advances,  increased  protection  is  given  to  public  officers  acting  fairly 
in  discharge  of  their  duty.  It  is  submitted  that,  under  the  issue  joined 
upon  this  record,  all  questions  of  intention  is  to  be  rejected,  and  that  the 
sheriff  succeeded  at  the  trial  in  making  out  the  affirmative  of  the  issue  in  its 
terms.  He  has  been  guilty  of  no  fault;  and  it  will  be  a  disgrace  to  the  law 
if  he  is  to  be  punished  for  obeying  the  process  placed  in  his  hands.     If, 

(a)  Antd.  vol.  i.  p.  790.  (6)  Vide  etiain  F.  N.  B.  269,  («). 
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in  such  a  case,  a  jury  can  give  20/.  damages  against  a  sheriflf,  the  inter- 
pleader act  will  become  a  dead  letter. 

ByleSj  Serjt.,  for  the  execution-creditor.  The  jury  have  found  the  exe- 
cution-creditor a  trespasser  for  the  act  of  his  attorney.  It  is  submitted 
that,  supposing  the  attorney  may  have  rendered  himself  liable,  by  the 
directions  he  gave  to  the  sheriiT,  the  client  cannot  be  made  a  trespasser  by 
relation.  Assuming  that  distinct  evidence  of  a  retainer  was  proved,  the 
only  authority  thereov  given  to  the  attorney,  was,  to  bring  an  action  against 
the  son,  and  proceed  thereon  to  judgment  and  execution.  If  the  attorney 
issued  process  against  the  father,  he  may  have  been  a  trespasser,  but  his 
client  clearly  was  not  so.  No  case  has  been  cited  in  which  the  mere  rela- 
tion of  client  and  attorney  has  rendered  the  former  liable  for  the  taking  of 
the  wrong  goods  or  of  the  wrong  person.  In  Barker  v.  Braham,  3  Wils.  §68, 
•OAfki  ^^  discussion  arose  with  respect  *to  the  liability  of  the  client ;  that  of 
J  the  attorney  only  was  the  subject  of  inquiry.  In  that  case  the  attor- 
ney was  acting  within  die  scope  of  his  authority,  the  process,  though  irr^- 
ular,  being  awarded  against  the  right  person ;  whereas  here,  the  process  is 
regular,  but  was  executed  upon  the  goods  of  the  wrong  party.  The  same 
observation  applies  to  the  case  of  Bates  v.  Pilling^  6  B.  &  C.  38 ;  9  Dowl.  Sl 
Ryl.  44;  there  the  writ  oi  justicies^  which  issued  after  the  payment  of  the 
debt, — the  client  having  received  the  money  without  communicating  the  fact 
to  the  attorney, — was  still  a  proceeding  against  a  party  whom  the  attorney 
who  issued  that  writ,  had  been  authorized  by  his  client  to  sue.  In  Dawson  ▼. 
Wood, ^3  Taunt.  256,  the  present  objection  was  never  taken;  besides, 
there  the  execution-creditor  appears  to  have  interfered  personally  in  the 
seizure.  No  one  has  ever  heard  of  the  execution-creditor's  being  held  to  be 
a  trespasser  where  goods  have  been  taken  after  a  secret  act  of  bankruptcy. 
But  it  is  not  shown  that  the  execution-creditor  has  received  any  part  of  the 

Sroceeds.  In  Balme  v.  Hutton,  9  Bingh.  471,  3  M.  &  Scott,  1, 1  C.  &  M. 
62,  Patteson,  J.,  says:  ^'The  writ  commands  the  sheriff  to  take  the 
goods  of  A.  He  takes  goods  which  had  been  the  property  of  A.,  and  are 
still  in  his  possession,  mougfa,  in  point  of  law,  they  have  ceased  to  be  his 
property,  if  certain  contingent  events  happen.  But  no  other  person  at  that 
time  has  the  right  of  possession.  The  sherifT,  therefore,  is  not  liable  to  be 
sued  in  trespass  by  the  person  who,  by  the  happening  of  subsequent  events, 
turns  out  to  have  had  m  law  the  property  of  the  goods  at  the  time  of  the 
seizure;  neither  is  the  execution-credUor  liabk  in  trespass:  but  both  the 
sheriiT,  and  the  creditor  if  he  takes  the  proceeds,  are  liable  in  trover,  to 
moAi^^  render  the  •value  of  the  goods  to  the  person  whose  property  they 
^'^J   turn  out  to  be,"  9  Bingh.  479. 

It  may  be  admitted,  that  if  any  part  of  the  proceeds  of  this  execution 
had  been  paid  over  to  Heenan,  and  this  had  been  an  action  in  respect  of 
the  eoods,  he  might  have  been  liable.  It  is  said  that  Heenan  subsequently 
ratined  the  acts  of  the  attorney,  by  coming  in  under  the  interpleader  rule, 
and  asserting  that  the  goods  belonged  to  the  son.  That  proceeding,  how- 
ever, was  an  adoption,  not  by  Heenan,  but  by  the  attorney;  and  he  had  no 
more  authority  to  ratify  the  act  than  he  had  to  commit  it,  lliere  was  no 
evidence  at  the  trial  that  Heenan  knew  that  50/.  had  been  paid  into  court 
under  the  interpleader  rule,  or  that  he  was  conusant  of  any  of  the  pro- 
oot^dings  taken  m  pursuance  of  such  rule.  Cur.  adv.  vult. 

TiNDAL,  C,  J.,  now  delivered  the  judgment  of  the  court: 
TU\u  was  an  action  of  trespass,  for  breaking  and  entering  the  dwelling- 
V(iUN«s  (»f  the  plaintiflf,  in  which  action  the  first  two  defendants,  as  sheriff  of 
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Middlesex,  in  their  third  plea,  justified  entering  the  house  under  a  writ  of 
fi.fa.  issued  against  the  goods  of  the  plaintiff' uy  Heenan,  the  last-named 
defendant.  The  plaintiff  replied  that  the  writ  o{fi,/a.  did  not  issue  against 
the  goods  of  the  plaintiff.  The  defendant  Heenan,  the  judgment-creditor, 
pleaded  not  guilty  only. 

After  a  verdict  for  the  plaintiff  against  the  three  defendants,  with  20/. 
damages,  a  rule  nisi  was  obtained  by  the  sheriff  for  setting  aside  the  verdict 
as  to  the  issue  joined  on  the  third  plea,  and  for  entering  a  verdict  on  diat 
issue  in  their  favour ;  and  a  rule  nisi  was  also  obtained  by  Heenan,  the 
judgment-creditor,  for  a  new  trial. 

At  the  trial  of  the  cause  it  appeared  that  the  defendant  *Heenan  rmoA;j 
had  brought  an  action  against  Joseph  Jarmain,  the  son  of  the  plain-  ^ 
tiff,  to  recover  a  debt  due  to  Heenan  ttom  the  son ;  that  the  writ  of  sum- 
mons had  been  served  on  the  son,  and  that  judgment  by  default  had  been 
obtained  against  him,  upon  which  the  writ  olji.fa,  in  question  was  issued; 
but  that  both  in  the  writ  of  summons  and  in  tne  fi.  fa.y  and  also  in  the 
sheriff's  warrant  thereon,  the  defendant  in  that  action  was  named  '' Joseph 
Jarmain  "  only,  without  any  addition  or  other  description.  And  upon  this 
state  of  facts  it  was  contended,  on  the  part  of  the  sheriff,  that,  inasmuch  as 
the  writ  required  him  to  take  the  goods  of  Joseph  Jarmain,  and  that  as  the 
name  Joseph  Jarmain,  without  any  addition  to  show  that  the  son  was  in- 
tended, does,  by  law,  necessarily  import  that  the  father  was  meant  by  the 
writ,  so  the  sheriff  was  justified  in  entering  the  house  to  take  the  goods  of 
the  &ther,  as  he  has  done  on  the  present  occasion. 

It  is  undoubtedly  true,  that,  if  die  father  and  son  have  the  same  name  of 
baptism  and  surname,  and  the  name  of  baptism  and  surname  only  be  stated 
in  the  writ,  without  any  addition  thereto,  primAfade  the  son  shall  not  be 
intended.  This  is  the  full  extent  of  the  observation  of  Lord  Holt  in  Salk. 
p.  7.  But  it  is  equally  true,  that,  if  the  action  is  brought  ac^ainst  the  son 
without  any  addition,  and  such  want  of  addition  is  not  pleaded  in  abate- 
ment, a  judgment  obtained  in  such  action  against  the  son,  and  a  writ 
of  execution  upon  such  judgment,  are  good  against  him  by  the  name 
inserted  in  the  writ.  Although,  therefore,  the  want  of  addition  imports, 
primd/aciej  that  the  son  is  not  intended,  it  is  no  more  than  a  primd  facie 
intendment ;  for  the  son  may  be  the  person  really  intended  by  the  writ. 
The  situation,  therefore,  of  the  sheriff,  under  such  a  state  of  circumstances, 
seems  to  be  die  same  as  if  he  had  received  a  writ  against  a  defendant  des- 
cribed by  the  name  of  J.  S.  in  the  writ,  and  there  appeared,  at  the  time  of 
executing  the  writ,  to  •be  two  persons  of  the  name  of  J.  S. ;  in  riio^o 
which  case  there  can  be  no  doubt  but  that  the  sheriff  would  be  ^ 
liable,  if,  through  inadvertency '  or  mistake,  he  took  the  person,  or  the 

?)ods,  of  the  wrong  J.  S.  The  authorities  from  the  Year  Books,  cited  in 
Rolle's  Abridgment,  552, 1. 17,  25,  and  30,  are  clear  and  express  to  that 
point ;  in  the  last  of  which  references  it  is  laid  down  that  the  sheriff  is  liable, 
^'  though  the  taking  be  by  the  showing  of  the  party  to  the  suit."  And  the 
precise  form  of  the  issue,  raised  on  mis  record,  leads  to  the  same  conclu- 
sion. The  issue  is,  whether  the  writ  of  ^.  fa.  was  sued  out  against  the 
plaintiff,  that  is,  Jarmain  the  father ;  and  the  affirmative  is  upon  the  sheriff, 
who  pleads  that  it  was  so  issued. 

The  sheriff  rested  his  case,  at  the  trial,  upon  the  production  of  the  writ, 
and  upon  the  fact  that  the  plaintiff  had  a  son  of  the  same  name;  but  that, 
at  the  most,  would,  as  we  have  seen,  only  prove  that  primd  facie  some 
Joseph  Jarmain  other  than  the  son  was  intended ;  whereas,  ail  the  evi* 
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'^ence  in  the  case  showed  that  it  was  not  the  father  against  whom  the  writ 
of  ^.  fa.  had  been  really  issued.     Even  therefore,  if  the  argument  on  the 

J  art  of  the  sheriff  were  well-founded, — that  the  writ  against  the  goods  of 
oseph  Jarmain,  might,  in  some  form  of  pkadingj  have  Justified  him  in 
taking  the  goods  of  the  father,  whether  he  were  the  real  defendant  or  not, 
we  thmk  that,  upon  the  present  issue,  which  affirms,  in  substance,  thai  he 
was  the  real  defendant  in  the  action,  the  verdict  was  necessarily  found 
against  the  sheriff. 

As  to  the  writ  de  idemptUaie  nominiSj — which  was  said  to  be  the  proper 
and  the  only  remedy  for  the  person  wron^Uy  taken  under  process  issued 
against  a  party  beanng  the  same  name, — it  appears,  upon  reference  to  that 
writ,  as  set  out  in  F.  N.  B.  p.  268,  and  also  to  the  authorities  cited  from 
the  Year  Books  under  that  head  in  Fitzherbert's  and  Brooke's  Abridgments, 
•8491  *^^  ^^  ^^  ^^^  principally,  if  not  exclusively,  in  cases  where  •the 
^  plaintiff  had  proceeded  to  outlawry,  and  had  taken  either  the  body, 
or  the  land  or  goods,  of  a  person  bearing  die  same  name  with  the  defendant, 
but  not  being  the  real  defendant,  and  had  seized  the  same  into  the  kinfi^'s 
hands.  In  that  case,  the  writ  issued,  praying  for  a  supersedeas  to  the  sheriff, 
and  that  the  king's  hands  might  be  amoved ;  and  the  attorney  general  was  at 
liberty  to  ^lead  thereto  that  he  was  the  person  intended.  There  is  great  doubt 
whether  the  writ  applied  at  all  to  a  case  of  a  simple  taking  by  a  plaintiff  in 
a  cause ;  for,  in  the  case  cited  fiom  Hobart,  330,  the  reporter  observes — 
*'The  court  did  take  a  great  difference  between  the  cases  of  the  out- 
lawry and  the  principal  case,  being  only  at  the  plaintiff's  suit,  and  not  at 
the  king's ;  as  in  every  outlawry  the  king  is  interested ;  and  of  which  prin- 
cipal case  no  precedent  was  or  could  be  showed."  And  nothing  appears 
in  the  books  to  show,  that,  if  the  writ  had  been  sued  out,  it  would  have 
taken  away  the  plaintifTs  ri^t  of  action  for  damages  for  his  wrongfiil 
arrest,  or  for  the  wrongful  takmg  of  his  goods. 

As  to  the  defendant  Heenan,  the  only  question  in  his  case  is,  whether  he 
is  bound  by  the  act  of  his  attorney,  in  giving  the  directions  to  the  sheriff 
to  take  the  goods  of  the  plaintiff.  That  the  plaintiff  in  the  original  action 
is  liable  in  trespass,  if,  by  his  oum  order,  the  sheriff  takes  the  goods  of  a 
stranger  in  execution,  is  clear  law — 2  RoD.  Abr.  553, 1.  10,  pi.  5.(a)  And 
•8501  *^  s^PPC2u^  to  •us  that  the  direction  given  by  the  attorney,  is  a  direc- 
-'  tion  given  by  an  agent  within  the  scope  of  his  authority,  and  binds 
the  principal.(6)  The  attorney  has  the  ^neral  conduct  of  the  cause ;  he 
is  the  only  person  with  whom  the  sheriff  has  communication :  and,  in  taking 
a  step  essentially  necessary  for  the  benefit  of  the  client,  that  is,  for  the  ol^ 
taining  the  fruit  of  his  judgment,  we  think  he  cannot  be  held  to  have  acted 
beyond  his  authority,  though  he  has  miscarried  in  its  execution.  And, 
when  it  is  argued  that  he  cannot  be  his  agent  in  giving  false  information, 
the  answer  is,  that,  if  his  agent  to  do  the  particular  act,  the  client  must 
stand  to  the  consequences  if  he  act  inadvertently  or  ignorantly ;  as  in  Par^ 

(a)  Citing  14  H  4.  ^H.  14  H  4,  fo.  24,  pi.  32)  Tbere,  in  trespass  aarainst  the  under- 
flheriflf  for  taking  the  plaintiff's  sheep,  the  defendant  pleaded  that  one  J.  sued  oat  a  writ 
of  replevin,  directed  to  the  sheriff,  who  commanded  the  defendant  to  make  delivery  of  the 
sheep  to  J. ;  and  he  prayed  juH$^nient,  (in  the  then  usual  form)  if  wrong  m  kwpentm 
tmghi  to  he  a$8igned.  The  plaintiff  replied  that  the  sheep  were  his.  Cheine,  Serjt^  for  the 
defendant,  objected  to  this  replication;  which  was  however  allowed  by  the  court.  He 
aAfrwards  said,  by  kii  faith^  if  the  matter  had  been  his  own  he  would  have  demurred,  but 
that  his  client  (who,  perhaps,  knew  that  J.  was  prepared  to  disprove  the  replication)  would 
not.  An  oricfinal  report  of  the  same  case  is  to  be  found  in  Fits.  Abr.  tit.  Tretpau,  pi.  l^, 
•nd  34a. 

'^'  And  •••  WUtot^yf.  Tumman^  ante,  336,  6  Scott,  N.  R.  894. 


6  Manning  &  Granger.  850 

sons  r.  Ltoydy  3  Wils.  341,  where  trespass  was  held  maintainable  against 
the  client,  for  causing  the  plaintiff  to  be  arrested  under  a  writ  which  was 
afterwards  set  aside  for  irregularity.  It  was  argued,  in  that  case,  that 
suing  out  the  writ  was  the  immediate  act  of  the  attorney,  that  he  had  not 
been  retained  to  sue  out  a  void  or  an  irregular  writ,  and  that  it  was 
therefore  not  within  the  scope  of  his  authority.  But  it  was  answered  by 
De  Grey,  C.  J.,  that  "the  act  of  the  attorney  is  the  act  of  his  client ;"  and 
by  Gould,  J.,  "the  plaintiff  should  have  employed  a  more  skilful  and 
diligent  attorney ;  for  the  act  of  the  attorney,  in  point  of  law,  is  the  act  of 
the  party,  his  client.(a) 

For  these  reasons,  we  think,  that  the  present  rules,  obtamed  on  the  part 
of  the  sheriff  and  of  the  judgment-creditor,  must  be  discharged. 

Rules  discharged. 

(a)  And  see  UPMcmus  v.  Crickttt,\  East,  106  \  Cr<fi  v»  Miton,  4  B.  &  Aid.  590 ;  Gregonf 
V.  Piper^  9  B.  &  C.  591. 4  Mann.  &  Ryl.  500 :  Ly<m$  v.  Martin  S  A.  &  E.  512, 3  N.  &  P.  509 ; 
Attorwy  Generai  v.  Siddonj  1  Tyrwh.  41,  1  C.  &  J.  220. 


•JOHN  COURTNEY  and  BENJAMIN  HOWELL  v.  ROBERT   r^^., 

TAYLOR.  L  ^^ 

Where,  in  an  indentare  between  A.  and  B.,  B.  acknowledges  that  he  owes  so  much  money 
to  A.,  such  acknowledgment  may  be  declared  upon  as  b.  covenant  to  pay  that  sum,  if  an 
intention  to  enter  into  an  engagement  to  pay,  appear  upon  the  face  of  the  deed. 

&r»«,  where  the  acknowledgment  appears  to  have  been  made  solely  for  a  collateral 
purpose. 

Debt.  The  first  count  of  the  declaration  stated,  that  in  the  life-time  of 
William  Gronow,  since  deceased,  to  wit,  on  the  31st  of  July,  1828,  by  a 
certain  indenture  between  Thomas  Coulsting  of  tbe  first  part,  the  defendant 
of  the  second  part,  the  plaintiffs  and  Gronow  of  the  third  part,  and  John 
Vaugfaan  and  John  Simmons  of  the  fourth  part,  the  defendant  covenanted 
with  the  plaintiffs  and  Gronow,  that  he  would,  on  the  3l8t  of  January, 
1829,  pay  unto  the  plaintiffs  and  Gronow,  or  their  executors,  &c.,  525/., 
with  interest  at  the  rate  of  5/.  per  cent.  Yet  the  defendant  had  not  paid 
the  said  sum  of  525/.,  or  any  part  thereof,  &c. 

Second  count:  that  after  the  death  of  Gronow,  to  wit,  on  the  30th  of 
August,  1838,  by  a  certain  other  indenture  between  the  defendant,  of  the 
first  part,  Vaugfaan  and  Simmons,  of  the  second  part,  the  plaintiffs,  of  the 
third  part,  WiBiam  Thomas  and  Catherine  his  wife,  of  the  fourth  part,  Jane 
Jenkms,  W.  J.  Browne  and  Roland  J.  Browne,  of  the  fifth  part,  the  said 
R.  J.  Browne,  of  the  sixth  part,  and  John  Heaviside  of  the  seventh  part, 
the  defendant  did  covenant  with  the  plaintiffs  that  he  would,  upon  re- 
quest, pay  unto  the  plaintiffs,  their  executors,  &c.,  577/.  10s.,  being  the 
amount  of  the  principal  sum  of  525/.  in  the  first  count  mentioned,  and  an 
arrear  of  interest,  at  the  rate  aforesaid,  in  respect  thereof,  of  52/.  10*.  Yet 
the  defendant  had  not  paid,  &c. 

The  declaration  also  contained  a  count  upon  an  account  stated ;  and  it 
made  profert  of  the  two  deeds. 

The  defendant  pleaded,  (to  the  first  count,)  that,  after  the  said  31st  of 
January,  1829,  to  wit,  on  the  14th  of  April,  1831,  the  defendant  became 
bankrupt  within  •the  true  intent  and  meaning  of  the  statute  then  in  r#g5o 
force  conceminff  bankrupts,  and  that  the  cause  of  action  in  the  first  *• 
count  mentioned  accrued  to  the  plaintiffs  before  the  defendant  became  a 
bankrupt  as  aforesaid — secondly,  (to  the  second  count,)  that  the  indenture 
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in  the  second  count  mentioned  was  not  his  deed — ^thirdly,  ^to  the  second 
dount,)  that  the  indenture  in  that  count  mentioned  was  obtamed  from  the 
defendant  by  the  plaintiflS  and  one  R.  J.  Browne,  and  others  in  collusioa 
with  them,  by  fraud,  covin,  and  misrepresentation — ^fourthly,  (to  the  third 
count,)  never  indebted — fifthly,  (to  the  third  count,)  that  the  statement  of 
the  account  in  the  said  third  count  mentioned,  and  the  statements,  acknow- 
ledgments, and  admissions  therein  made  by  the  defendant,  were  obtained 
from  him  by  the  fraud,  covin,  and  misrepresentations  of  the  plaiutifis  and 
one  R.  J.  Browne,  and  others  in  collusion  with  them.  * 

The  plaintif6  joined  issue  on  the  first,  second,  and  fourth  pleas,  traversed 
the  fraud,  covin,  and  misrepresentation  in  the  third,  and  replied  de  injuria 
to  the  fifth  plea.(a) 

{uf  In  Cowper  v.  GarbHt^  13  M.  &  W.  33,  it  was  contended  that  a  plaintiff  conid  not,  in 
debt  on  simple  contract,  reply  de  injutid  to  a  plea  containing  matter  of  excuse  only.  In 
delivering  the  judgment  of  the  court  in  that  case,  Pollock,  C.  B.,  says,  ''As  to  the  first 
objection,  the  general  traverse,  de  if^'uria,  was,  no  doubt,  until  the  new  rules  came  into 
operation,  confined  to  actions  of  trespass,  replevin,  and  actions  on  the  case,  (for  malfeas- 
ance ;)  for,  in  those  actions  only,  did  the  necessity  of  such  a  traverse,  eeueially  speaking, 
occur.  In  actions  of  assumpsit,  and  on  the  case  for  nonfeasance,  (and  miafeaaanee^ 
there  were  probably  no  special  pleadings  containing  matter  in  excuse,  and  requiring 
such  a  traverse ;  as  is  explained  by  Lord  Denman  in  delivering  the  judgment  of  the  Conn 
of  Queen's  Bench  in  Purchdl  v.  Salter,  1  Q.  B.  202;  and  in  actions  of  covenant  and  debt 
on  specialties,  such  pleas  was  very  rare ;  and  the  adoption  of  a  general  traverse  was 
practically  unnecessary.  But  since  the  new  rules,  such  pleas,  in  adiotu  ofoitumpnt  amd 
debt,  have  become  very  common ;  and  the  principje  being  the  same,  viz.  that  a  plaintiff 
should  be  at  liberty  to  put  in  issue,  by  one  traverse,  the  whole  matter  of  excuse  contained 
in  the  plea,  it  is  highly  reasonable  that  a  similar  form  of  general  traverse  should  be 
allowed  in  those  actions  also;  and  accordingly,  all  the  courts  have  sanctioned  such  a 
form  of  replication  in  aetiont  ofattumpnt^  making  a  change  only  in  the  words,  which  ara 
merely  formal.  In  actione  of  adit  in  any  form,  this  has  not  yet  been  done,  except  by  the 
Court  of  Queen's  Bench,  in  th^  case  of  Purchdl  v.  Salter,  in  which  judgment  was  reversed 
on  another  ground,  the  court  of  error  not  being  called  upon  to  give  an  opinion  upon  this 
question.  It  is  now  necessary  for  us  to  decide  it;  and  we  concur  in  thinking  that  the 
judgment  of  the  Court  of  Queen's  Bench,  upon  this  point,  was  correct,  ana  that  the 
reasons  given  at  length  by  Lord  Denman,  are  quite  satisfactory.'' 

Notwithstanding  these  changes  in  the  law  with  respect  to  pleadings  in  assumpsit  and 
debt  on  simple  contract,  the  course  of  pleading  in  covenant  and  in  debt  on  spwioAy,  appears 
to  remain  unaltered.  The  new  rules  make  no  alteration  as  to  the  course  of  pleading  in 
these  two  forms  of  action,  except  by  declaring  that,  *'  in  debt  on  specialty  or  covenant, 
the  plea  of  non  ett  factum  shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point 
of  fact  only;  and  all  other  defences  shall  be  specially  pleaded,  including  matters  which 
make  the  deed  absolutely  void,  as  well  as  those  which  make  it  voidable.^  The  few  cases 
which  are  affected  by  this  rule  do  not  appear  to  require  any  deviation  from  the  anciont 
rules  of  pleading  as  to  replicptions.  In  Richards  v.  Murdock,  10  B.  &  C.  437,  5  Mann.  & 
Ryl.  418;  and  in  GibbonM  v.  Mottram,  ante,  656,  de  injuriA  was  replied  in  covenant.  In 
these  cases  the  defendant,  instead  of  raising  the  question  as  to  the  propriety  of  the  course 
taken  by  the  plaintiff,  by  a  special  demurrer,  joined  issue  upon  the  replication,  and  there- 
by waived  the  objection. 

The  following  cases  are  referred  to  in  Crogat^$  cote : — 

M.  21,  £.  3,  fo.  40,  pi.  43.  In  trespass  for  cutting  trees,  the  defendant  justified  as  lessee 
of  the  master  of  St.  Leonard  of  a  house  as  appurtenant  to  which',  the  master  was  entitled 
to  estovers.  A  general  replication  de  injurUt  was  held  to  be  bad  without  answering  the 
title  to  set  up  as  to  estovers. 

M.  24,  E.  3,  fo.  72,  pi.  86.  In  a  plea  of  trespass,  coram  rege,  for  taking  a  plongh  and 
three  horses,  the  defendant,  by  Skipwith.  pleaded — "  We  are  lord  of  such  a  manor,  an- 
nexed to  our  prebend ;  and  we  say  that  all  the  tenants  within  the  manor  ere  tenants 
in  bondage  or  at  will,"  (aflerwards  called  tenants  by  the  court-roll,  now,  tenants  by  copy 
of  court-roll,)  "and  that  the  usage  is  such  that  all  the  tenants  come  to  the  court  there 
holden  next  after  the  feast  of  St.  Michael,  and  elect  among  them  two  or  three  to  be  reeves, 
(provostes,)  and  present  them  to  the  steward,  so  that  he  accept  one  of  them  to  the  office, 
and  take  fine  of  the  others  if  they  come  not.  And  if  he  who  is  elected  and  accepted  wiU 
not  do  it,  it  has  been  always  used  to  compel  and  justice  him  to  do  it  by  distress.  And 
he  says  that  the  plaintiff  holds  of  him  fourteen  acres  of  land  of  such  condition,  and  was 
elected  by  the  tenants  and  accepted  by  the  steward.  And  because  he  refused  to  he,  ^u 
ho  took  the  said  plough  and  horses,  and  prays  judgment,  if  wrong,  &c."  The  plaintifl 
replied  that  he  took  them  of  his  oton  wrong,  without  this,  that  he  tod  them  for  sudb  cause 
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*The  defendant  joined  issue  upon  the  replication  to  the  third  and   r*05Q 

By  their  particulars  of  demand,  the  plaintiffs  claimed  *109/.  6s.  r*o|^ 

10<^.,  the  alleged  balance  of  a  mortgage  debt  of  525/.,  secured  *• 

by  the  deed  of  the  31st  of  July,  1829,  mentioned  in  the  first  count  of  tht 

declaration  ;  which  *debt,  though  barred  by  the  defendant's  certifi-  r*occt 

cate,  was  said  to  be  revived  by  the  deed  of  the  30th  of  August,  1838,  ^ 
mentioned  in  the  second  count. 

*At  the  trial,  before  Lord  Dekman,  C.  J.,  at  the  last  summer  as- 
sizes for  the  county  of  Kent,  the  following  facts  appeared : — 

•By  an  indenture  of  the  31st  of  July,  1828,  made  between  James  rwogi^ 

Coulsting,  of  the  first  part,  the  defendant,  of  the  second  part,  the  ^ 

&e.,  the  issae  upon  which  was  accepted.    (The  second  edition  of  the  Tear-books,  by  an 
evident  misprint,  omits  the  words  in  italics.) 

T.  44,  £.  3,  fo.  18,  pi.  12.  In  trespass,  quart  elawmm  /regit,  brought  by  an  infant,  the 
defendant  pleaded  that  the  plaintiff's  father  held  a  house  and  land  of  the  Prince  of  Wales 
by  escuage,  and  died,  whereupon  the  Prince  seized  the  wardship  and  granted  to  us,  and 
we  entered,  Stc.  A  general  replication  de  injuria  was  held  to  be  badj  upon  which  the 
plaintiff  traversed  the  tenure. 

22  Ass.  fo.  94,  pi.  42.  In  trespass  guare  clautum  fregU^  and  destroying  the  germ'ins  of 
his  fruit-bearing  trees,  the  defendant  pleaded,  that  which  the  plaintiff  calls  his  close  is  a 
croft  containing  eight  acres  of  arable  land,  in  which  we  and  our  ancestors  from  time,  &c. 
have  common  appendant  to  our  freehold  in  the  same  town  for  all  manner  of  animals,  to 
wit,  two  years-^ftfter  the  corn  reaped  and  carried  away,  until  the  land  be  re-sown,  and 
every  third  year — for  the  whole  year.  That  the  plaintiff  had  enclosed  the  said  crof\  with 
ditches  and  hedges,  and  afterwards  the  plaintiff,  when  the  corn  there  growing  was  car- 
ried, abated  the  ditch  and  hedffe,  and  made  an  entry  for  his  card  to  the  croft  to  carry  the 
tame :  and  after  his  said  corn  nad  been  carried,  he  enclosed  as  before.  That  we  abated 
the  same,  and  entered  into  the  close  with  beasts  to  common.  And  as  to  the  breaking 
down  and  destroying  the  trees,  we  say  that  there  was  a  garden  adjoining  the  crofl,  which 
garden  was  enclosed  with  walls,  and  always  held  in  severalty,  and  that  the  plaintiff 
abated  a  wall  which  was  between  the  croft  and  the  garden,* and  made  them  as  otu  plain; 
and  that  our  beasts  escaped  into  the  garden  by  default  of  closure,  and  by  the  plaintiff's 
own  fault.  Judgment,  if  he  can  assign  trespass  in  our  person.  Richmond,  for  the 
plaintiff.  You  broke  our  close  of  your  own  wrong,  as  we  have  supposed  by  our  bill, 
oAff^ue  Aor  that  you  had  common  there  ;  upon  which,  issue  was  joined. 

22  Ass.  fo.  104,  pi.  85.  In  trespass  against  the  prior  of  G.  for  imprisoning  the  plaintiff 
for  six  months,  in  the  10th  year  of  Edward  II.,  (26  years  before,)  the  defendant  pleaded 
that  he  was  con-canon  with  the  former  prior,  who  commanded  the  defendant  and  others 
to  seize  the  body  of  the  plaintiff  as  a  ward  and  (as)  heir  apparent  to  R.,  his  father,  who 
held  his  land  in  M.  of  the  prior,  by  knight's  service.  Whereupon  we  seized  the  body  of 
the  plaintiff,  in  the  name  of  a  ward,  as  it  was  lawful  for  us  to  do ;  and  we  kept  him  in 
our  custody  six  months,  &c. ;  and  we  say  that  there  was  one  R.,  his  elder  brother,  son 
and  heir  of  the  aforesaid  R.  of  the  said  land ;  which  R.  in  the  time  of  his  father,  was 
seized  and  taken  away  by  the  Scots  {ravyovt  let  Eteoett^  and  carried  out  of  the  kingdom; 
and  after  the  death  of  his  father,  and  after  the  said  six  months,  he  came  back  to  M. 
And  we  perceiving  his  return,  and  that  he  was  the  next  heir  of  the  land  and  not  the 
plaintiff,  removed  our  hands  {cutter  la  maine)  and  waived  the  wardship  of  the  plaintiff. 
And  we  demand  judgment,  if,  of  this  detainer,  yon  can  assign  wrong  in  our  person.  The 
plaintiff  replied  that  he  held  his  land  of  T.  M.,  and  net  of  the  prior  of  6.,  wherefore  he 
imprisoned  us  of  his  own  wrong,  abtquetali  eautd.  It  was  held  that  the  tenure  was  not 
traversable  specially,  and  that  the  issue  was  properly  taken  de  injurid,  4rff.,  abtque  ioH 
tanuSi.    Sed  vide  H'H.  4,  infra. 

H.  13  R.  2,  Fitzh.  Abr.  /ssm,  pi.  103.  Rescue,  against  two.  Plea,  by  Hankford,  that 
one  R.  affirmed  a  plaint  to  the  sheriff  of  summons  against  {nw)  the  plaintiff^  of  the  same 
cattle  and  the  same  taking:  whereupon  the  sheriff  made  a  warrant  of  deliverance  to  the 
defendants  to  make  the  deliverance,  wherefore  they  made  deliverance  by  force  of  the 
said  warrant.  Judgment,  if,  &c.  The  plaintiff  replied  by  Hill,  Seijt.,  de  injuria  9ui  jura- 
pria,  abtque  tali  cau$a;  and  by  the  award  of  the  court  Hill  was  put  to  answer  to  that  mat- 
ter specially,  notwithstanding  that  it  was  not  of  record ;  wherefore  Hill  said  de  injuriSi 
tua  propria,  abtque  hoe,  that  they  had  a  warrant  of  the  sheriff  at  the  time  of  the  said  tak- 
inir ;  upon  which  issue  was  joined. 

H.  14  H.  4,  fo.  32,  pi.  45,  was  an  action  of  trespass  for  taking  the  plaintiffs  goods  and 
his  servant,  in  which  the  defendant  justified  taking  the  plaintiff's  servant  by  the  com- 
msnd  of  Sir  John  Oldcastle,as  guardian  in  chivalry  of  the  plaintiff^s  servant.  A  general 
replication  d«  injuria  was  held  bad,  as  involving  the  tenure  as  well  as  the  command. 
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*8581  pl^^^iff  Courtney,  the  deceased  •Gronow,  and  the  plaintiff  Howell, 
-I  trustees  of  the  marriage  settlement  of  WUliam  Thomas  and  Cathe- 
rine Jenkins,  of  the  third  part,  and  Vaughan  and  Simmons,  of  the  fourth 
part ;  after  reciting  a  moTt£;age  debt  of  250/.  due  from  the  defendant  to 
Coulsting,  and  that  the  defendant  had  requested  Courtney,  Gronow,  and 
Howell  to  lend  him  525/.,  which  they  had  agreed  to  do  upon  having  such 
security  as  thereinafter  contained,  and  also  the  bond  of  the  defendant 
thereinafter  mentioned,  and  that  it  had  been  agreed  that  Coulsting  should  be 
paid  the  250/.  due  to  him  out  of  the  said  525/.,  and  that  he  should  join  in 
executing  that  indenture — it  was  witnessed,  that,  in  pursuance  of  the  said 
agreements,  and  in  consideration  of  250/.,  part  of  the  said  sum  of  525/., 
to  Coulsting  paid  by  Courtney,  Gronow,  and  Howell,  at  the  request  and  by 
the  direction  of  the  defendant,  the  receipt  of  which  sura  of  250/.,  and  that 
the  same  was  in  full  discharge  of  the  said  debt,  Coulsting  did  thereby 
acknowledge,  and  of  and  from  which  said  principal  sum  of  250/.,  and 
all  principsd  and  interest  moneys  due  upon  or  by  virtue  of  his  said  therein- 
before in  part  recited  securities,  he  did  thereby  acquit,  release,  and  dis- 
charge the  said  Courtney,  Gronow,  and  Howell,  and  tlieir  respective  heiis, 
executors  and  administrators,  and  the  defendant,  his  heirs,  appointees,  exec- 
utors and  administrators,  and  also  the  said  hereditaments ;  and  also  in  con- 
sideration of  275/.  (residue  of  the  smd  sum  of  525/.)  lent  by  Courtney, 
Gronow,  and  Howell,  to  the  defendant,  Coulsting  released,  and  the 
defendant  ratified  and  confirmed  unto  Vau^an  and  Simmons,  and  to  their 
heirs,  certain  messuages,  tenements,  and  hereditaments  therein  described, 
*8591  *^^  ^  ^^'^  actual  possession  then  being,  by  virtue,  &c.,  to  the  use 
^  of  Vaughan  and  Simmons,  and  their  heirs,  subject  to  the  proviso  fot 

P.  2  H.  5,  To.  1,  pi.  1,  was  rfepleTin ;  in  which  the  defendant  made  cognisance  as  batliif 
to  the  prior  of  B.,  for  rent  service.  A  replication  de  injuria  was  held  bad,  because  it.was 
BO  answer  to  lA«  tubftanct  of  the  cognisance,  namely,  the  prior's  right  to  distrain. 

M.  10  H.  6,  fo.  3,  pi.  9.  In  trespass  for  taking  horses,  the  defendant  justified  for  a  dis- 
tress for  rent  arrear  upon  a  demise  from  him  to  the  plaintiff.  De  injuria  generally  was 
held  to  be  a  bad  replication,  and  the  plaintiff  was  told  that  he  should  traverse  the  demisa 
or  the  arrears.     He  traversed  the  latter. 

M.  19  H.  6,  fo.  7,  pi.  14.  A  general  replication  de  injuria  to  a  plea  justifying;  under  an 
execution  for  an  amercement  in  the  admiral's  court,  was  held  to  be  insufficient. 

M.  21  H.  6,  fo.  5,  pi.  14.  In  false  imprisonment  at  D.  in  Cornwall,  by  Oliver  against 
Michil,  the  defendant  pleaded  that  J.  Kelly  and  others  were  seised  of  the  manor  of  Bod- 
malgan,  in  the  county  of  Cornwall,  in  fee,  until  they  were  ousted  with  a  strong  hand  by 
the  plaintiff;  that  they  came  to  Baldwin  Folford,  one  of  the  justices  of  the  peace  within 
the  county,  and  required  him,  according  to  the  form  of  the  statute,  to  remove  the  said 
power  out  of  the  manor:  whereupon  the  said  B.  Folford,  on,  &c.,  according  to  the  form  of 
the  statute,  came  to  the  said  manor  to  see  the  said  power  and  forcible  entry,  and  found 
the  plaintiff  within  the  manor,  and  keeping  the  said  manor  with  force  and  arms,  and 
arrested  him,  and  sent  him  to  the  king's  goal  at  Launceston,  of  which  town  the  said 
Michil  was,  at  the  time  of  the  supposed  trespass,  constable ;  and  by  force  of  a  warrant 
made  to  the  said  Michil  by  the  said  justice,  to  receive  the  plaintiff,  he  did  receive  him 
and  put  him  in  prison,  &c. :  the  plaintiff  replied  de  vy'uria  generally.  This  replication 
being  held  bad,  the  plaintiff  traversed  that  the  justice  Uium  ct  misit.  At  the  end  of  this 
ease  of  Oliver  v.  Miekii  two  cases  were  cited,  in  which  a  replication  de  infuria  was  admit- 
ted to  a  justification  under  ayi/o.  upon  a  judgment  recovered,  on  the  ground  that,  not- 
withstanding the  recovery,  the  recoveror  may  have  taken  the  goods  wrongfully. 

T.  3S  H.  6,  fo.  9,  pi.  14.  In  trespass,  the  defendant  justified  under  a  right  of  way,  by 
pTe«cription,  from  his  messuage,  and  land,  to  a  church  and  to  a  market.  The  plaintiff 
ftpWed  de  infuria^  mbeque  hoc  ihnt  the  defendant  and  his  ancestors  had  such  right.  The 
reporter  suffgesU  that  the  plea  was  bad,  inasmuch  as  the  road  to  the  market  might  be 
found  one  way,  and  the  road  to  the  church,  another  way. 

M.  .19  H.  6,  fo.  32,  pi.  44.  In  case  for  stopping  a  sewer  through  which  water  ran  from 
Henley  to  Abingilon,  the  defendant  pleaded  a  demise  from  R.  Dalburgh  of  a  mill,  and 
prescribed,  through  him,  to  repair  and  rebuild  the  mill  when  necessary;  and  alleged  that 
the  mill  was  ruinous,  and  that  it  became  necessary  to  repair,  and  that  th«  iepati;nf 
caused  the  stop|>age.     The  plaintiff  traversed  the  prescription  only. 
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redemption  thereinafter  contained,  and  upon  the  trusts,  and  for  the  pur- 
poses, thereinafter  declared  and  expressed ;  with  a  proviso  for  redemption 
by  the  defendant,  his  heirs,  executors,  administrators,  or  assigns,  on  pay- 
ment, on  the  31st  of  January  then  next,  unto  Courtney,  Gronow,  and  How- 
ell, or  the  survivors,  &c.,  the  principal  sum  of  525/.,  with  interest  thereon 
thenceforth  at  the  rate  of  5/.  per  cent.,  without  deduction,  and  also  for 
avoiding  a  bond  of  even  date  therewith,  from  the  defendant  to  Courtney, 
Gronow,  and  Howell,  in  the  penal  sum  of  1050/.,  for  securing  the  said 
principal  sum  and  interest ;  and  also  a  power  to  die  mortgagees  to  sell, 
upon  default,  and  a  covenant  by  the  defendant,  for  himself,  ms  heirs,  exec- 
utors, &c.,  to  pay  the  principal  sum  on  the  day  named,  with  interest 
thereon  thenceforth  at  5/.  per  cent.  &c. 

The  defendant,  on  the  14th  of  April,  1831,  became  bankrupt;  and 
shortly  afterwards  duly  obtamed  his  certificate. 

On  the  21st  of  December,  1832,  by  an  agreement  between  Vaugfaan  and 
Simmons  of  the  one  part,  and  the  defendant  of  the  other  part — reciting  the 
mortgage  deed  of  the  31st  of  July,  1828,  and  the  power  of  sale  therein 
contained ;  that,  on  or  about  the  16th  of  April,  1831,  a  commission  of 
bankrupt  was  awarded  and  issued  against  the  defendant,  under  which  he 
was  duly  declared  a  bankrupt,  and  had  duly  obtained  his  certificate ;  and 
reciting  that  Vaughan  and  Simmons  had  offered  the  property  for  sale,  and 
that  there  had  been  no  bidder ;  and  reciting  that  Vauman  and  Simmons,  in 
pursuance  of  the  trusts  reposed  in  them  by  the  indenture  of  the  31st  of 
July,  1828,  had  contracted  with  the  defendant  for  the  sale  to  him  of  the 
messuages,  tenements,  and  hereditaments  comprised  in  that  indenture,  at  the 
price  01  *bllL  10s. — it  was  witnessed  that  Vaughan  and  Simmons  r»ogQ 
agreed  to  sell,  and  the  defendant  to  purchase,  the  messuages,  &c.  for   ^ 

T.  9  £.  4|  To.  22,  pi.  23.  In  trespass  for  taking  two  butts  of  wine,  the  defendant  pre- 
scribed for  wreck,  and  alleged  that  the  butts  were  thrown  upon  his  manor  from  a  vessel 
that  was  wrecked,  and  that  he  rook  them  as  wreck.  The  plaintiff  replied  dt  injuriA^ 
absque  hoe  that  they  were  wreck;  upon  an  issue  was  accepted. 

P.  12  E.  4,  fo.  10.  pi.  28.  In  trespass  quare  dauMum /regit,  the  defendant  pleaded  that  the 
plaintiff  had  his  the  defendant's  land  in  execution  by  statute-merchant,  and  that  he  entered 
to  see  if  any  waste  had  been  committed.  A  general  replication  deinJuriA  was  held  bad.  The 
plaintiff  then  replied  that  the  defendant  entered  and  claimed  the  land  as  his  own,  abtque  Aoc, 
that  he  came  to  see  waste.     It  was  held  that  the  abtque  hoc  should  have  been  omitted. 

P.  16  E.  4,  fo.  4,  pi.  10.  The  defendant  justified  taking  grass  cut  and  severed  from  the 
nine  parts,  as  his  tithes.  The  court  intimated  an  opinion  that  the  general  replication  de  tn- 
juria  was  improper;  upon  which  the  plaintiff  traversed  the  severance  from  the  nine  parts. 

M.  2  H.  7,  fo.  3,  pi.  9.  To  a  justification  of  arresting  the  plaintiff  on  suspicion  of  a 
robbery  committed,  the  general  replication  de  injurid  was  received  without  objection. 

M.  5  H.  7,  fo.  6,  pi.  12.  In  trespass  for  assault,  wounding,  and  imprisonment,  the  de- 
fendant justified  the  assault  by  ton  attauU  demetne,  and  justified  the  imprisonment  on  the 
ground  that  be  was  constable  in  the  town,  and  that  the  plaintiff  assaulted  him  and  broke 
the  peace,  and  that  he  took  him  and  brought  him  to  gaol  for  the  preservation  of  the  peace. 
The  plea  was  held  good,  as  was  also  a  replication  £  wi^urid,  because  no  matter  of  record 
was  alleged  in  the  plea. 

M.  16  H.  7,  fo.  2,  pi.  7.  In  trespass  de  bowU  atportatu  the  defendant  pleaded  that 
J.  Wimbish  was  possessed  of  the  goods,  and  sold  them  to  the  plaintiff;  that  the  plainilf) 
lefY  them  in  the  possession  of  Wimbish  for  his,  the  plaintilTs  use;  that  afterwards  Wim 
btsh  delivered  the  goods  to  the  defendant,  to  carry  them  to  Grocer's  Hall  in  London ;  and 
that  by  force  thereof  the  defendant  took  them  accordingly. — Fineuz,  Serjt.  When  goods 
are  bought  of  me  and  are  left  in  my  possession,  the  property  and  possession  are  immedi- 
ately in  him;  and  for  the  detainer  afterwards,  trespass  lies  against  him;  quod  fuit  negm- 
turn  per  totam  curiam  j  a  fortiori  against  his  bailee  or  vendee ;  ^uod  ftUt  etiam  wgatum;  for 
it  wail  said  that  where  a  party  comes  to  goods  by  lawful  title  by  the  delivery  of  the 
plaintiff,  he  shall  not  be  punished  as  a  trespasser,  but  by  writ  of  detinue ;  but  if  a  person 
tHkes  them  out  of  the  possession  of  him  who  comes  lawfully  to  the  goods  at  first,  he 
shall  be  punished  as  a  trespasser.  Finuex  then  replied  de  injuriA  generally.  In  that  oa«e  it 
wa.H  said  by  Bryan,  C.  J.,  that  the  general  replication  de  injuria  tut  propria  abtque  talirauen, 
is  a  good  form  of  pleading  in  those  cases  only  where  a  tort  is  confessed  on  both  tidet. 
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the  sum  of  577/.  10s.,  to  be  paid  by  tbe  defendant  to  Vaughan  and  SimmouK, 
their  heirs,  executors,  &c.,  on  the  4th  of  August  then  next,  at  which  time 
the  said  purchase  was  to  be  completed :  and  it  was  thereby  agreed  that  the 
defendant  should  pay  interest  on  the  said  purchase-money,  after  the  rate  of 
6/.  per  cent,  from  the  date  thereof  to  the  day  of  settlement  of  the  said  pur- 
chase :  and  it  was  thereby  provided  and  declared,  that  if  the  defendant 
should  make  default  in  the  settlement  of  the  said  purchase,  or  in  payment 
of  the  said  purchase-money  of  577/.  lOs,  on  the  said  4th  of  August,  it 
should  be  lawful  for  Vaughan  and  Simmons,  or  the  survivor,  &c.,  his  heirs, 
&c.,  upon  any  such  default  being  made,  or  at  any  such  time  or  times  there- 
after as  he  or  they  mig^t  think  proper,  to  commence  any  suit  at  law  or  in 
equity  on  account  of  any  breach  of  the  agreement,  or  to  compel  a  specific 
performance  thereof,  or  to  enter  upon  and  take  possession  of  the  premises  so 
sold  as  aforesaid,  and  the  rents  and  profits  thereof,  and  either  immediately 
thereafter  or  at  any  such  remote  period  or  periods  as  Vaughan  and  Sim- 
mons, or  the  survivor,  &c.  mi^t  think  proper,  to  exercise  and  carry  into 
execution  all  the  powers  and  trusts  reposed  in  them  by  the  said  indenture 
of  the  31st  of  July,  1828,  as  fiilly  as  if  the  agreement  now  in  recital  had 
never  been  made ;  in  which  case  the  defendant  should  be  responsible  to 
Vaughan  and  Simmons  for  any  loss  or  damage  occasioned  thereby  or  in 
consequence  thereof,  as,  or  in  the  nature  of,  liquidated  damages,  and 
diould  also  be  entitled  to  any  surplus  that  might  remain  in  the  hands 
of  Vaughan  and  Simmons,  or  the  survivor,  &c.,  after  payment  of  the 
said  purchase-money  and  interest,  costs,  chaj^es,  damages,  and  ex- 
penses. 

♦8611  ®y  indenture  of  the  30th  of  August,  1838,  between  the  •de- 
-l  fendant  of  the  first  part,  Vaughan  and  Simmons  of  the  second 
part,  the  plaintiffs  of  the  third  part,  W.  Thomas  and  C.  his  wife  of  the 
fourth  part,  Jane  Jenkins,  W.  J.  Browne,  and  R.  J.  Browne,  of  the  fifth 
part,  the  said  R«  J.  Browne  of  the  sixth  part,  and  Heaviside  of  the  seventh 
part — ^reciting  the  marriage  settlement  of  the  29th  of  August,  1820, 
made  between  the  said  W.  Thomas  of  the  first  part,  the  said  C.  Thomas 
(then  C.  Jenkins,  spinsters)  of  the  second  part,  the  plaintifis  and  Gro- 
now,  and  Walter  Browne,  since  deceased,  of  the  third  part ;  and  reciting 
the  power  contained  in  such  settlement  for  the  plaintiflTs  and  the  other 
trustees  to  invest  the  moneys  thereby  settled,  in  the  funds  or  upon  real 
security,  and  a  power  to  appoint  new  trustees  in  the  case  of  the  death, 
refiisal  or  declining  to  act  of  either,  and  that  the  trust  premises  should  be 
conveyed  and  assigned  to  such  new  trustees  jointly  with  the  surviving  trus- 
tees, or  solely,  as  &e  case  might  require ;  and  reciting  the  death  of  Walter 
Browne ;  and  reciting  that  a  sum  of  525/.  therein  mentioned  had  been  paid 
ofTand  secured  by  the  said  indenture  of  the  31st  of  July,  1828,  and  by  the 
said  bond  of  the  defendant,  dated  the  31st  of  July,  1828,  and  by  the  said 
agreement  of  the  21st  of  December,  1832;  and  further  reciting  "that  by 
indentures  of  lease  and  release,  bearing  date  the  30th  and  31st  days  of 
July,  1828,  the  release  made  between  Coulsting  of  the  first  part,  the  de- 
fendant of  the  second  part,  the  plaintiff  Courtney,  Gronow,  and  the  plamtiff 
Howell,  of  the  third  part,  and  Vaughan  and  Simmons  of  the  fourth  part, 
certain  premises  therein  described  were, — in  consideration  of  the  sum  of 
250/.  to  Coulsting,  by  the  desire  of  the  defendant,  and  of  275/.  to  the  de- 
fendant, paid  by  Courtney,  Gfonow,  and  Howell,  (and  which  sums,  amount- 
injf  together  to  525/.,  formed  part  of  the  trust  fimd  vested  in  Courtney, 
Grouow,  and  B.  Howell,)--conveyed  by  Coulsting  and  the  defendant 
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mbject  as  therein  is  mentioned,  unto  and  to  the  use  of  *Vaughan  r*oi>n 
and  Simmons,  and  their  heirs,  upon  trust,  in  case  the  defendant,  his  ^ 
executors,  &c.,  should  not  pay  unto  Courtney,  Gronow,  and  Howell,  or  the 
survivors,  &c.,  on  the  31st  of  January,  1829,  the  sum  of  525/.,  and  interest 
at  5/.  per  cent.,  to  enter  upon  the  said  premises  and  sell  the  same,  and  to 
apply  the  proceeds  which  should  arise  from  the  sale  thereof,  in  discharge 
of  the  said  sum  of  525/.  and  interest,  and  to  stand  possessed  of  the  surplus 
or  residue  of  such  proceeds,  upon  the  trusts  in  the  last-mentioned  indenture 
declared  of  and  concerning  the  same:  and  also  reciting  that  the  said  sum 
of  525/.  and  interest  was  Uirther  secured  by  the  defendant's  bond,  bearing 
date  the  31st  of  July  1828 :  and  also  recUing  that  there  was  due  from  the 
defendant^  on  the  2\st  of  December^  1832,  the  said  sum  o/*525/.,  (md  an  or* 
rear  of  interest  in  respect  thereof  amounting  to  52/.  10s..-  and  also  reciting 
that  Gronow  departed  this  life  previously  to  November,  1832:  and  also 
reciting  that  the  plaintiff  Courtney  was  desirous  of  relinquishing  the  trust : 
and  also  reciting  that  by  an  agreement  bearing  date  the  21st  December,  1832, 
and  made  between  Vaughan  and  Simmons  of  the  one  part,  and  the  defend- 
ant of  the  other  part,  Vaughan  and  Simmons,  in  pursuance  of  the  power 
for  that  purpose  vested  in  mem  by  the  indenture  of  the  31st  of  July,  1828, 
and  at  the  request  of  the  several  parties  thereto  of  the  second,  third,  fourth, 
and  fifth  parts,  agreed  to  sell,  and  the  defendant  agreed  to  buy,  the  premises 
vested  in  them  by  the  said  indentures  of  the  30th  and  31st  of  July,  1828, 
at  the  price  of  577/.  10$.,  to  be  paid  by  the  defendant  on  the  4th  of  August 
dien  next,  at  which  the  time  the  purchase  was  to  be  completed :  and  also 
reciting  that  the  said  agreement  had  not  been  carried  into  effect,  but  the 
said  principal  sum  of  525/.,  and  the  said  arrear  of  inierest  of  52/.  10s., 
making  together  bill.  10s.,  were  still  due  and  owing  from  the  defendant 
to  the  plaint^Sj  as  the  defendant  did  thereby  acknowledge:  and  also 
^reciting  that  all  interest  in  respect  of  the  said  sum  of  577/.  10s.  had  r«ogo 
been  received  by  C.  Thomas  up  to  the  24th  day  of  June  last,  as  he  I- 
the  defendant  declared  ;  it  was  witnessed  that  W.  Thomas  and  C.  his  wife, 
pursuant  to  the  power  to  them  given  by  the  said  indenture  of  the  29th  of 
August,  1820,  did  nominate  and  appoint  the  said  R.  J.  Browne  to  be  a 
trustee  of  the  said  indenture,  and  of  the  trust  money  thereby  assured,  in  the 
place  of  the  plaintiff  Courtney,  and  in  conjunction  with  the  plaintiff  Howell, 
and  J.  Jenkins,  and  W.  J.  Browne :  and  it  was  further  witnessed  that  the 

Slaintifls,  and  W.  Thomas  and  C.  his  wife,  J.  Jenkins,  W.  J.  Browne,  and 
L  J.  Browne,  did  thereby  assign  unto  Heaviside  the  said  mortgage  debt 
of  525/.,  and  the  said  debt  of  52/.  10s.  (which  debts,  making  toge&er  the 
sum  of  577/.  10s.,  were  then  stated  to  be  due  from  the  defendant,)  and  also 
the  said  bond  of  the  defendant,  to  the  intent  that  Heaviside  should  forth- 
with assign  the  same  unto  the  plaintiff  Howell,  Jenkins,  W.  J.  Browne,  and 
R.  J.  Browne,  upon  and  for  such  trusts,  intents,  and  purposes  as  by  the 
said  indenture  of  the  29th  of  August,  1820,  were  expressed  and  declared : 
and  it  was  further  witnessed,  that,  in  consideration  of  5s.,  &c.,  Vaughan 
and  Simmons,  by  the  direction  and  with  the  consent  of  the  several  parties 
thereto,  testified  as  aforesaid,  and,  so  far  as  they  lawfully  could  or  might, 
did  grant  unto  Heaviside  and  his  heirs  all  their  estate  and  interest  in  the 
messuages,  tenements,  and  hereditaments  vested  in  them  by  the  said  in- 
denture of  the  31st  of  July,  1828 ;  and  that  the  plaintiffs,  and  W.  Thomas 
and  C.  his  wife,  J.  Jenkins,  W.  J.  Browne,  and  R.  J.  Browne,  did  release 
unto  Heaviside  (in  his  actual  possession,  &c.)  the  messuages,  tenements, 
and  hereditaments  so  vested  in  Vaughan  and  Simmons :  to  hold  the  same 
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unto  Heaviside  and  his  heirs,  for  all  such  estate  and  interest  as  Vaughan 
and  Simmons  then  had  therein,  to  the  use  of  the  plaintiff  Howell,  J.  Jenkins, 
•8641  ^'  ^'  ^^^^^^j  ^"^^  *^-  ^'  Browne,  and  their  heirs,  upon  such  trusts, 
J  and  subject  to  such  powers,  provisoes,  agreements,  and  declarations 
as  were  expressed  and  declared  in  and  by  the  said  indenture  of  the  31st  July, 
1828,  and  the  said  agreement  of  the  21st  of  December,  1828 :  and  it  was 
thereby  agreed  between  the  parties  thereto,  that  all  the  powers  vested  in 
Vaughan  and  Simmons  under  the  said  indentures  of  the  30th  and  31st  of 
July,  1838,  particularly  the  powers  of  sale  therein  contamed,  should  be 
vested  in  the  plaintiff  Howell,  J.  Jenkins,  W.  J.  Browne,  and  R,  J. 
Browne,  and  their  heirs,  as  fully  as  if  the  same  had  been  therein  expressed 
and  set  forth. 

It  was  admitted  that  the  defendant  was  entitled  to  a  verdict  upon  the  first  issue. 

Upon  the  second  issue,  it  was  contended,  on  the  part  of  the  defendant, 
that  the  acknowledgment  contained  in  the  recital,  that  577/.  10s,  was  then 
due  for  principal  and  interest,  did  not  amount  to  a  covenant  to  pay  that 
sum. 

With  respect  to  the  third  and  fifth  issues,  it  was  contended,  on  the  part 
of  the  defendant,  that  he  was  entitled  to  a  verdict  upon  the  pleas  of  firaud, 
covin,  and  misrepresentation,  on  the  ground  that  he  had  been  induced  to 
execute  the  deed  of  the  30th  of  Au^ist,  1838,  by  a  representation  that  his 
position  would  in  no  degree  be  varied  by  his  so  doing ;  and  his  lordship 
mclined  to  think  that  upon  this  plea  there  was  some  evidence  to  go  to  the 

The  jury  having,  under  the  direction  of  the  learned  judge,  returned  a 
verdict  for  the  defendant  upon  aU  the  issues, 

BompaSj  Serjt.,  in  Easter  term  last,  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  that  the  verdict  was  against  evidence. 

The  point  of  misdirection  arises  upon  the  second  issue.  It  is  submitted 
♦ggc-,  that  an  acknowledgment  of  a  •debt  under  seal  amounts  to  a  covc- 
^  nant  to  pay ;  Sedfion  v.  Senate,  13  East,  63.  In  that  case  Lord 
Ellenborough  says,  (13  Id.  74,)  ^^  The  same  sense  is  to  be  put  upon  the 
words  of  a  contract  in  an  instrument  under  seal,  as  upon  the  same  words  in 
any  instrument  not  under  seal."  Now,  it  is  clear  that  an  action  of  assump- 
sit would  have  lain  upon  the  contract  of  30th  of  August,  1838,  if  it  had  not 
been  under  seal.  [Cresswell,  J.  An  acknowledgment  of  a  debt  does  not 
amount  to  a  promise,  but  the  law  implies  a  promise  from  the  acknowledg- 
ment.] There  are  cases  in  which  an  undertaking  to  make  out  a  good  title 
has  been  implied  in  a  contract  to  sell.  [Cresswell,  J.  That  would  be,  that 
the  party  contracted  to  sell  what  he  had  title  to,  and  not  that  to  which  he 
had  no  title.]  The  learned  judge  should  have  directed  the  jury  that  there 
was  no  evidence  of  fraud.  Browne,  the  witness,  called  to  prove  the  fraud, 
stated  that  he  had  no  recollection  whether  he  had  said  that  it  would  make 
no  difference.  The  finding  upon  all  the  issues  was  against  the  evidence. 
[TiNDAL,  C.  J.  You  may  take  a  rule  upon  the  first  point.  We  will  consult 
Lord  Denman  as  to  the  verdict  being  affamst  evidence.] 

A  rule  having  been  granted  upon  both  points. 

Sir  T.  Wilde  and  Ckannell,  Serjts.,  (witii  whom  was  PeacocA:,)  now  show- 
ed cause.  The  deed  of  the  30th  of  August,  1838,  contained  no  covenant 
on  tne  part  of  the  defendant  to  pay  the  577/.  10^.  At  the  time  that  deed  was 
executed,  the  defendant's  liability,  under  his  personal  covenant  to  the  plain- 
tiffs, was  altogether  barred  by  his  bankruptcy  and  certificate.  The  agree- 
ment of  the  21st  of  December,  1832,  was  not  before  the  court,  otherwise 
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than  by  the  recital  in  the  last  deed.  But,  as  by  that  agreement  they  had  con- 
tracted to  sell  the  premises  to  the  •defendant,  they  could  not  convey  r*ogg 
without  making  him  a  party.  That  deed  may  operate  as  an  admission  '- 
of  the  contract  with  Vaughan  and  Simmons ;  but  it  is  not  further  binding  upon 
the  defendant.  [Maule,  J.  The  deed  of  the  30th  of  August,  1838,  seems 
to  enable  the  new  trustees  to  maintain  the  same  action  in  respect  of  the  money, 
which  Vaughan  and  Simmons  might  have  maintained  on  the  agreement  of 
the  21st  of  December,  1832.]  The  defendant  thereby  abandoned  the  con- 
tract of  Nolan ;  which  was  abandoned  by  the  trustees  when  they  sold  the 
property.  Words  in  a  deed  which,  as  those  used  in  Seddon  v.  Senate^ 
clearly  import  an  agreement  to  pay,  may  amount  to  a  covenant:  but  no  such 
agreement  appears  in  this  instrument. 

Bompas,  Serjt.,  (with  whom  was  O^fe,)  in  support  of  the  rule.  The  object 
and  effect  of  the  deed  of  the  30th  of  August,  1838,  were,  to  continue  the 
mortgage  security.  The  defendant  was  liable  to  pay  the  577/,  10s.  under 
his  contract.  [Cresswell,  J.  In  Lcdrd  v.  Pirrij  7  M.  &  W.  474,(a)  a 
party  having  been  let  into  possession  of  lands  under  a  contract  of  purchase, 
which  he  refused  to  complete,  it  was  held  that  the  vendors  could  not  recover 
from  him  the  whole  amount  of  the  purchase-money,  but  only  the  damages  ac- 
tually sustained  by  his  breach  of  contract.]  The  recital  contains  a  clear  ac- 
knowledgment of  a  debt.  A  distinct  admission  of  a  debt  by  deed,  amounts  to 
a  covenant  to  pay  it ;  Barfoot  v.  Frestoellj  3  Keble,  465 ;  Bryce  v.  Carre j 
1  Lev.  47 ;  Seddon  v.  Senate,  13  East,  63 ;  Saltoun  v.  Houstoun,  1  Bingh.  433, 
8  J.  B.  Moore,  546;  Sampson  v.  Easterby,  9  B.  &  C.  505, 4  Mann.  &  R.  422 ;  (6) 
The  Duke  of  St.  Jlban's  v.  Ellis,  16  East,  352 ;  T7ie  *Earl  of  Shrews-  p«p^- 
Juryv.  GottW,2B.&Ald. 487, Com.Dig. tit.  Core7wn/(A.2.)(A.4.)   L  ^   ' 

TiNDAL,  C.  J.  To  charge  a  party  with  a  covenant,  it  is  not  necessary 
that  there  should  be  express  words  of  covenant  or  agreement.  It  is  enough 
if  the  intention  of  the  parties  to  create  a  covenant,  be  apparent.  In  the 
present  case  the  question  is,  whether  or  not  the  defendant  did,  by  the  inden- 
ture of  the  30th  of  August,  1838,  covenant  to  pay  to  the  plaintiffs  the  sum  of 
577/.  lOs,  The  deed  contains  no  express  covenant  to  that  effect :  but  it  is 
argued  that  such  covenant  is  necessarily  implied.  Looking  at  the  whole 
scope  of  the  deed,  and  considering  the  situation  of  the  parties,  it  appears 
to  me  that  no  such  intention  is  to  be  gathered  from  it.  The  deed  be- 
gins with  a  recital  of  the  settlement  made  on  the  29th  of  August,  1820, 
on  the  marriage  of  William  Thomas  and  Catherine  Jenkins,  containing 
a  power  for  the  plaintiffs  and  the  other  trustees  to  invest  the  moneys  there- 
by settled  in  the  funds  or  upon  real  security.  It  then  recites  that  a  sum 
of  525/.  had  been  secured  by  an  indenture  of  the  31st  of  July,  1838,  and 
by  the  bond  of  the  defendant  of  the  same  date,  and  that  there  was 
due  from  the  defendant  on  the  21st  of  December,  1832,  the  said  mort- 
age sum  of  525/.  and  an  arrear  of  interest  amounting  to  52/.  lOs 
There  is,  therefore,  a  recital  that  a  sum  of  577/.  10^.  is  due  from  the  de- 
fendant in  respect  of  the  mortgage  debt  followed  by  a  farther  recital  of 
a  contract  of  purchase  of  the  premises  comprised  in  the  mortgage,  bearing 
date  the  21st  of  December,  1832,  between  Vaughan  and  Simmons,  acting 
under  the  power  vested  in  them  by  the  indenture  of  the  31st  of  July,  1828, 
and  the  defen^^nt.  After  which  comes  this :  "  And  whereas  the  said  agree- 
ment (of  the  21  St  of  December,  *  1 832,)  hath  not  been  carried  into  effect,  r*ogo 
but  the  said  principal  sum  of  525/.,  and  the  said  arrear  of  interest  of    ^ 

(a)  S.  C.  pernom.   Laird  v.  Payne,  SDowl.  P.  C.  860. 

[b]  S.  C,  in  error.  6  Bingh.  645  .4  M.Ik?.  60. 
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52/.  105.,  making  together  the  sum  of  577/.  10$.,  is  still  due  and  owing 
from  the  said  Rooert  Taylor  to  the  said  John  Courtney  and  Benjamin  How- 
ell, as  he  the  said  Robert  Taylor  doth  hereby  acknowled^."  The  plaintifis 
contend  that  this  acknowledgment  of  a  debt  due  for  pnncipal  and  interest, 
implies  a  covenant  or  agreement  to  pay  it.  It  appears  to  me,  however,  that 
no  such  inference  is  to  be  drawn  from  this  recital.  Had  it  been  the  inten- 
tion of  the  parties  that  the  defendant  should  be  liable  to  pay  the  577/.  lOi., 
nothing  could  have  been  more  easy  than  to  insert  an  express  covenant  for 
payment  of  the  money.  In  the  absence  of  such  a  covenant  this  acknow- 
ledgment may  be  supposed  to  have  been  inserted  for  some  other  purpose. 
It  is  also  worthy  of  observation  that,  as  the  deed  of  1838  recites  the  previous 
indenture  of  1828,  in  which  the  defendant  covenanted  to  pay  the  mortgage 
debt  and  interest,  there  was  no  necessity  to  require  from  him  a  new  covenant. 
That  of  itself  furnishes  strong  ground  for  presuming  that  a  further  engage- 
ment to  pay  was  not  contemplated.  Looking  at  the  deed  of  1838,  the  ac- 
knowledgment may  very  well  have  been  made  diverso  intuitu.  The  object 
of  the  parties  may  have  been,  to  prevent  any  disputes  with  the  new  trustees 
as  to  the  equity  of  the  redemption.  If  this  admission  were  to  operate  as  a 
covenant  to  pay  the  money,  the  defendant  would  be  in  a  worse  situation  than  at 
the  time  the  deed  of  1838  was  executed.  That  deed  recites  the  contract  with 
Vaughan  and  Simmons,  but  does  not  show  that  that  contract  is  rescinded. 
If  construed  as  a  dry  covenant  by  the  defendant  to  pay  the  577/.  10s.  ab- 
stractedly from  his  position  as  a  purchaser  under  the  contract  of  the  21st  of 
December,  1832,  this  deed  would  compel  him  to  pay  at  all  events ;  whereas, 
under  that  contract,  he  would  be  liable  only  upon  the  property  being 
*8691  *^o^^^y^^  ^^  b^*  Looking  at  the  whole  scope  of  the  deed,  it  can- 
^  not  be  treated  as  a  covenant  by  the  defendant  to  pay  the  money. 
It  appears  to  me,  therefore,  that  the  rule  must  be  discharged.  I  am  glad  to 
be  able  to  come  to  a  conclusion,  bv  which  the  party  who  procured  the 
defendant  to  execute  the  deed  is  absolved  from  all  suspicion  of  fraud. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  I  do  not  think  the  deed  of 
August,  1838,  was  at  all  intended  to  vary  the  liability  of  the  defendant  in 
respect  of  the  577/.  IO5.  The  agreement  of  die  21st  of  December,  1832, 
by  which  the  defendant  contracted  with  Vaughan  and  Simmons  to  purchase 
the  mortgaged  premises,  and  to  pay  the  interest  until  the  purchase  diould 
be  completed,  was  in  existence  at  the  time  this  deed  was  prepared :  from  a 
recital  dierein  it  appears  that  all  interest  due  in  respect  of  the  577/.  10s.  had 
been  received  up  to  the  24th  of  June  then  last.  The  recital  in  question 
was  introduced,  not  for  the  purpose  of  creating  a  personal  covenant  to  pay 
the  577/.  lOs.y  but  to  explain  why  that  sum  was  mentioned  in  the  contract. 
The  only  engagement  on  the  part  of  the  defendant  is,  to  pay  the  money  on 
the  property  being  conveyed.  It  gives  a  power  to  the  trustees  to  sell.  Is 
the  defendant  to  pay  the  pigrchase-money  after  that  power  has  been  exer- 
cised ?  It  seems  to  me  that  we  give  full  effect  to  the  deed  by  saying  that 
it  only  intended  to  render  the  defendant  liable  to  pay  on  having  a  convey- 
ance ;  and  that  he  has  not  entered  into  the  covenant  declared  upon  in  the 
second  count. 

The  account  stated  is  open  to  the  same  answer. 

Maule,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  the  verdict 

on  the  plea  of  non  est  factum  to  the  second  count,  and  never  indebted  to 

*8701  ^^  ^^^  count.     *The  contract  declared  upon  in  the  second  count 

-'   is,  that  by  the  indenture  of  the  30th  of  August,  1838,  the  defendant 

covenanted  with  the  plaintifis  that  he  would,  upon  request,  pay  unto  them 
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Ac  sani  of  5T7/.  10*.  The  object  of  the  deed  given  in  evidence  was  to 
add  one  trustee  and  to  substitute  another.  The  recitals  mention  a  mort- 
e:age  of  the  31st  of  July,  I8i8,  and  a  bond  of  the  same  date,  and  that  the 
mortgage  debt  and  bond  still  remain  unsatisfied,  and  also  a  contract  of  sale 
for  the  aggregate  amount  of  principal  and  interest ;  and  a  power  of  sale  is 
given  independently  of  that  contract  of  sale.  The  object  of  the  deed 
appears  to  have  been  to  leave  the  defendant  in  the  same  situation  as  to  lia- 
bility, in  which  he  then  already  stood ;  and  the  action  fails  because  the 
recital  relied  on  is  not  an  acknowledgment  that  the  money  was  due  and 
was  payable  on  request,  but  to  be  paid  on  a  conveyance  being  executed. 
Where  in  a  deed  a  party  unequivocally  admits  himself  to  be  liable  to  pay 
money,  a  covenant  that  he  will  pay  it  may  be  implied.  But,  where  the 
deed  sets  out  the  instrument  under  which  the  liability  arose,  and  does  not 
expressly  affirm  that  liability,  I  think  the  necessity  for  implying  a  covenant 
to  pay  does  not  arise.  It  would  not  be  giving  this  recital  its  true  and  legit- 
imate effect  to  construe  it  as  a  covenant  for  the  payment  of  the  money.  If 
the  recital  had  been  that  the  money  was  due  on  a  parol  security,  no  snch 
covenant  would  have  been  implied  as  would  have  the  effect  of  merging  the 
parol  securitj*.  Where  there  is  a  liability  the  origin  of  which  is  shown, 
there  is  no  necessity  for  implying  a  covenant.  I  have  not  the  smallest  doubt 
that  no  intention  was  entertained  by  any  of  these  parties  that  the  defendant, 
upon  executing  this  deed,  should  be  placed  m  the  situation  of  a  person  lia- 
ble on  a  covenant  for  payment  of  money.  The  question  upon  the  pleadings 
on  die  account  stated  is,  in  substance,  the  same. 

*Cresswell,  J.  I  am  of  the  same  opinion.  I  think  there  is  no  rco^i 
ground  for  implying  a  covenant  for  payment  of  the  money,,  and  no  ^ 
promise  to  sustain  the  account  stated.  The  general  scope  of  the  deed  of 
the  30th  of  August,  1838,  appears  to  have  been,  to  remove  Courtney  from 
the  trust  and  to  appoint  a  new  trustee ;  and  the  object  of  the  particular 
recital  seems  to  have  been,  to  describe  the  nature  of  the  property  to  be  con- 
veyed to  the  new  trustees.  The  deed  recites  the  marriage  settlement,  the 
mortage  bond  of  the  31st  of  July,  1828,  and  that  the  mortgage  debt  and 
an  arrear  of  interest  were  due ;  the  agreement  of  the  21st  of  December, 
1832,  whereby  the  defendant  contracted  to  buy  for  577/.  10s. ;  that  Court- 
ney was  desirous  of  ceasing  to  be  a  trustee,  and  the  appointment  of  new 
trustees ;  that  the  agreement  of  sale  had  not  been  earned  into  efiect,  but 
that  the  principal  and  interest,  amounting  together  to  577/.  10*.,  were  still 
due  from  the  defendant  to  the  plaintiffs,  as  ne  the  defendant  did  thereby 
acknowledge.  The  object  of  that  simply  was,  to  point  out  what  the  new 
trustees  were  to  take,  and  to  show  that  the  contract  of  purchase  had  not 
been  completed  and  that  the  money  remained  unpaid.  I  see  nothing  that 
ran  amount  to  an  implied  covenant  to  pay  the  money  on  request ;  nor  do  I 
find  any  promise  to  sustain  the  count  upon  an  account  stated.  The  rule 
for  a  new  trial,  therefore,  must  be  dischai^d :  and  as  all  imputation  of 
fraud  is  abandoned,  the  pleas  alleging  fraud  had  better  be  struck  out  of  the 
fecord.(a) 

(a)  Thit  w««  assented  to. 


•COLE  V.  GREEN.  [•STa 

By  a  paving,  lighting,  watching,  cleansing  and  improving  act,  commissioners  are  em 
powered  to  enter  into  any  contract  for  the  performance  of  any  of  the  works  by  the  att 
authorised  to  be  done,  or  for  any  other  of  the  purposes  of  the  act,  provided  that 
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■ueb  contract  shall  be  made  for  a  lonser  term  tban  three  years ;  and  before  anjr  saeh 
contract  shall  be  entered  into,  ten  days' public  notice,  at  least,  shall  be  given,  in  order 
that  persons  willing  to  undertake  the  same,  may  make  proposals  to  the  uommissionera 
at  a  time  and  place  in  such  notice  to  be  specified ;  and  all  such  contracts  shall  specify 
the  several  works  to  be  done,  and  the  prices  to  be  paid  for  the  same,  and  the  time  or 
times  when  the  works  are  to  be  completed,  together  with  the  penalties  to  be  incurred 
in  the  case  of  non-performance ;  and  the  same  shall  be  signed  by  the  commissioners  or 
by  any  three  of  them,  or  by  their  clerk,  and  also  by  the  person  or  persons  contracting 
to  perform  such  works  respectively ;  and  copies  of  such  contracts  shall  be  entered  ia  » 
book,  to  be  kept  for  that  purpose  by  the  clerk.  Heldj  that  the  proviso  applies  to  the 
duration  of  the  contract  only,  and  that  the  subsequent  provisions  are  not  essential  bat 
directory,  and  that  a  contract  signed  otherwise  than  in  the  manuer  pointed  out,  is  not, 
therefore,  void. 

A  certain  number  of  the  commissioners  were  appointed  a  road-committee,  who  resolved 
to  obtain  estimates  for  certain  works.  At  a  meeting  of  the  commissioners,  28th  of 
April,  1842,  a  tender  made  by  the  plaintiff  was  read,  and  the  committee  recommended 
that  it  should  be  accepted.  A  general  board  of  commissioners  met  3d  of  May,  whea 
the  minutes  of  the  road-committee  were  confirmed,  "but  with  the  understanding  that 
the  contract  (the  work  in  question)  should  not  be  entered  into  otherwise  than  upon  the 
express  condition  that  the  commissioners  should  not  be  required  to  pay  the  contractor 
until  they  should  have  received  the  moneys  from  the  owners  of  the  lands."  At  a  meet- 
ing of  the  road-committee,  5th  of  May,  it  was  resolved  that  the  contract  proposed  to 
be  entered  into  by  the  plaintiff  should  be  signed,  and  it  was  accordingly  signed,  by  the 
road-surveyor,  that  bein^  the  course  usually  adopted  on  such  occasions.  The  contract 
■o  signed  contained  an  undertaking  on  the  part  of  the  commissioners,  to  use  all  lawful 
means  for  compelling  the  respective  owners  of  the  lands  adjoining  on  each  side  of  the 
street,  to  pay  their  portions,  on  the  work  being  satisfactorily  completed.  Heldy  that  the 
resolution  of  the  general  board,  coupled  with  the  order  of  the  road-committee,  author- 
ized the  road-surveyor  to  sign,  on  behalf  of  the  commissioners,  a  contract  made  in  con- 
formity with  that  resolution,  and  that  the  undertaking  was  reasonable,  and  that  ita 
insertion  in  the  contract  by  the  road-committee,  was  justifiable. 

By  a  subsequent  act,  after  giving  the  commissioners  authority  to  cause  certain  streets,  &c. 
to  be  soughed,  paved,  &c.,  it  was  provided  that  the  charges  and  expenses  should  be  re- 
imbursed to  the  commissioners  by  the  occupiers  or  owners  of  the  houses,  buildinga, 
ground,  or  landVithin  of  on  the  respective  sides  of  the  street,  &c.  so  to  be  soughed, 
paved,  &c.,  each  such  occupier  or  owner  paying  a  proportionable  share  thereof,  to  be 
ascertained  by  the  commissioners  or  their  surveyor,  and  that  if  any  such  occupier,  ite. 
should  at  any  time  refuse  or  neglect  to  pay  such  proportion  of  the  said  charges  and 
expenses,  the  same  should  be  levied  by  distress  and  sale,  or  sued  for  and  recover- 
ed, together  with  full  costs  of  suit,  in  any  of  her  majesty's  courts  of  record  at  West- 
minster. 

In  an  action  against  one  of  the  commissioners  for  work  done  under  a  contract,  the  breach 
of  promise  assigned  was,  that  although  there  were  divers  lawful  means  for  oompelliog 
the  owners  of  the  houses,  &c.  to  pay  their  respective  portions,  to  wit,  the  means  in  the 
acts  mentioned,  and  which  the  commissioners  might  and  ought  to  have  resorted  to,  yet 
neither  the  defendant  nor  the  other  commissioners  did,  or  would,  use  all  or  any  of  such 
lawful  means,  but  therein  made  default ;  and  the  plaintiff  had  thereby  been  prevented 
from  obtaining  the  money  due  to  him.     The  defendant,  by  his  plea,  traversed  the  alle- 

Sition,  that  there  were  lawful  means  existing  for  compelling  the  owners,  &c.  to  pay. 
'eldj  that  the  meaning  of  the  clause  was,  that  the  land-owners  should  not  be  called 
npon  to  pay  in  anticipation,  but  that,  when  the  work  had  been  actually  done,  the  com- 
missioners were  to  be  in  a  condition  to  call  upon  the  land-owners  for  payment  of  their 
proportionable  shares  of  the  expenses  incurred,  although  the  amount  might  not  have 
been  actually  paid  to  those  who  did  the  work. 
HtUy  also,  that  the  omission  in  the  declaration  to  specify  any  particular  means  whereby 
the  owners  and  occupiers  might  be  compelled  to  pay,  was  no  ground  for  arresting  the 
judgment. 


Assumpsit.  The  first  count  of  the  declaration  stated,  that,  after  the  ^ 
kng  of  certain  acts  of  parliament,  (3  &  4  W.  4,  c.  Ixviii,  and  1  &  2  Vict., 
*8731  *^*  xxxiii,(a) )  and  whilst  the  defendant  was  one  of  such  conunis 
J  sioners  as  aforesaid,  to  wit,  on  the  14th  of  May,  1842,  by  a  certain 
agreement,  then  made  and  entered  into  between  the  plaintiff  of  the  one 
part,  and  &e  commissioners  of  the  other  part,  it  was  agreed  by  and  between 
the  plaintiff  and  the  commissioners,  in  manner  following ;  that  is  to  say,  the 
plaintiff  amed  to  make  that  portion  of  a  street  called  Conway  street,  in 
Birkenhead,  extending  from  Watson  street  to  the  north-west  comer  of 

(a)  Vide  infra,  880. 
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Mr.  Pirn's  garden-wall,  upon  the  conditions,  and  in  manner  thereinafter 
mentioned,  that  is  to  say,  he  the  plaintiff  did  thereby  undertake  and  agree 
to  perform  and  execute  all  and  singular  the  works  mentioned,  in  the  man- 
ner specified  in  the  schedule  to  the  said  agreement  annexed,  and  to  com- 
plete the  same  on  or  before  the day  of* ,  and  should  and   r^o^^ 

would  find  and  provide  all  over-lookers,  labour,  tools,  and  materials  *■ 
of  every  description,  not  thereinafter  expressly  excepted,  which  should  be 
necessary  for  proceeding  with  and  completing  the  said  works ;  that  notwith- 
standing certain  work  or  materials  might  be  set  forth  to  be  done  or  supplied 
in  the  said  schedule,  it  should  not  be  construed  to  limit  or  affect  the  extent 
of  the  contractor's  liability  under  that  clause ;  that  the  same  should  be  per- 
formed and  executed  in  a  sound,  substantial,  and  workmanlike  manner,  to 
the  satisfaction  of  the  commissioners  or  their  surveyor;  that  if  any  work 
should  appear  to  the  commissioners  or  their  surveyor,  to  be  improperly 
executed  with  improper  or  defective  materials,  the  contractor  should,  at  his 
own  expense,  alter  and  remove  the  same,  and  make  good  and  complete  the 
deficiency,  according  to  the  schedule  ;  that,  in  the  event  of  the  contractor's 
not  proceeding  with  due  diligence  and  despatch  in  the  performance  of  the 
said  work,  or  m  case  the  same  should  not  be  executed  to  the  satisfaction  of 
the  commissioners  or  their  surveyor,  the  conmiissioners  or  their  surveyor, — 
after  having  ^ven  to  or  left  at  the  usual  place  of  abode  or  place  of  business 
of  the  plaintiff,  a  notice  in  writing  requiring  such  works  to  be  forthwith  oi 
properly  proceeded  with, — should  be  at  liberty  to  employ  any  other  person 
or  persons  to  proceed  with  the  said  work,  and  to  furnish  and  provide  the 
necessary  labour  and  materials  for  completing  the  same,  and  to  charge  the 
cost  the^of  to  the  contractor,  or  deduct  the  amount  from  any  moneys  that 
might  be  due  or  payable  to  him  from  the  commisssioners ;  and,  in  case  the 
mone^^s,  if  any,  that  might  be  due  or  payable  to  the  plaintiff,  should  not  be 
sufficient  to  defray  the  expense  occasioned  by  the  delay  in,  or  the  insuffi- 
ciency of,  the  work  of  the  plaintiff,  such  deficiency  should  be  borne  by  the 
plaintiff,  his  executors  or  administrators,  and  should  be  recoverable  by  the 
commissioners,  as  and  *in  the  nature  of  liquidated  damages:  Pro-  r^o^yg 
Tided,  nevertheless,  that  any  materials,  the  property  of  the  plaintiff,  ^ 
that  might  be  used  in  completing  the  works  so  ineffectually  done,  or  which 
mi^t  be  omitted  or  neglected  to  be  done,  should  be  allowed  and  paid  for 
by  the  commissioners;  and,  in  consideration  of  the  performance  of  the  said 
contract  on  the  part  of  the  plaintiff,  the  commissioners  agreed  to  pay  for  the 
said  works  at  the  following  rates  or  prices,  that  is  to  say,  for  forming,  sewer- 
ing, and  rocking  carriage  way,  curbing  and  paving  channels,  macadamizing 
the  carriage  road,  and  rocking,  gravelling  the  parapets,  the  sum  of  2/.  19s.  6<^. 
per  lineal  yard,  for  each  main  hole  20*.,  for  cross  sewers  lis.  per  lineal  yard, 
which  was  to  remain  in  the  hands  of  the  commissioners  until  the  work 
should  be  completed ;  Provided,  nevertheless,  and  it  was  expressly  under- 
stood and  a^eed  between  the  parties  thereto,  that  the  commissioners  should 
not  be  required  to  pay  for  the  above  works  until  the  same  should  be  paid 
fi^r  by  the  respective  owners  of  the  land  adjoining  on  each  side  of  the  said 
street.  And  the  commissioners  thereby  agreed  to  use  all  lawful  means  for 
compelling  such  owners  to  pay  their  respective  portions,  on  the  works  beinf 
satisfactonly  completed.  All  old  materials  on  the  road  or  in  the  sewer,  to 
be  allowed  to  the  contractor.  And  the  said  work  was  to  be  done  accord- 
ing to  the  schedule,  to  the  satisfaction  of  the  surveyor  of  the  commissioners, 
for  the  prices  in  the  schedule  in  that  behalf  mentioned,  being  the  prices  and 
other  prices  for  the  other  work  in  the  said  schedule  in  that  benalf  mentioned. 
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Mutual  promises.  Averment,  that  the  plaintiff  did  then,  in.  pursuance  of 
the  said  agreement,  perform  and  execute  all  and  singular  the  worics  men- 
tioned, in  the  manner  specified  in  the  schedule,  and  did  complete  the  same 
m  a  reasonable  time  in  that  behalf,  and  according  to  the  said  articles,  and, 
during  the  continuance  of  the  said  work,  did  lind  and  provide  all  over- 
*8"61   ^^^^'^^"j  labour,  tools,  and  materials  of  every  description,  which 

'  -I  were  necessary  for  proceeding  with,  and  complying,  the  said  works, 
and  did  then  perform  and  execute  the  said  works  in  a  sound,  substantial, 
and  workmanlike  manner,  to  the  satisfaction  of  the  commissioners  and 
their  surveyor,  and  did  proceed  with  due  diligence  and  dispatch  in  the  pei«' 
formance  of  the  said  work,  and  did  perform  and  fulfil  all  things  in  the  said 
agreement  contained  on  his  part  to  be  performed  and  fulfilled,  and  that  the 
said  works  were  then  completed  by  the  plaintiff,  to  the  satisfaction  of  the 
commissioners  and  their  surveyor,  and  according  to  the  true  intent  and 
meaning  of  the  agreement ;  and  although  the  price  and  value  of  die  said 
work,  at  the  rates  and  prices  aforesaid,  amounted  to  a  large  sum,  to  wit, 
660/.,  and  althou^  there  were,  then  and  fi'om  thenceforth,  U)r  a  long  time, 
to  wit,  till  the  commencement  of  the  suit,  divers  lawful  means  for  com* 
pelling  the  owners  in  the  said  articles  in  that  behalf  mentioned  and  referred 
to,  to  pay  their  respective  portions,  to  wit,  the  means  in  and  by  the  last- 
mentioned  acts  in  that  behalf  specified,  and  which  the  commissioners  dien 
might  and  ought  to  have  used  and  resorted  to ;  of  all  which  several  premises, 
as  well  the  said  commissioners  as  the  defendant,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice,  and  were  then  requested  by  the  plaintiff  to 
use  all  such  lawful  means  as  aforesaid  for  the  purpose  aforesaid ;  yet  neidier 
the  defendant  nor  the  commissioners,  nor  any  of  them,  did  nor  would,  when 
they  were  so  requested  as  aforesaid,  or  at  any  other  time,  use  all  or  any  of 
such  lawful  means  as  aforesaid,  but  therein  wholly  failed  and  made  default; 
and  by  means  of  the  premises  the  plaintiff  had  been  wholly  prevented  from 
obtaining  the  said  price,  or  any  part  thereof,  and  the  same  was  still  wholly 
due  and  unpaid  to  him. 

*8771       Second  count  for  work  and  labour,  and  materials.    *Third  count 
^   for  money  paid.    Fourth  count  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit ;  secondly,  to  the  first  count, 
that  the  plaintiff  did  not  perform  or  execute  the  said  works,  nor  did  he  complete 
the  same,  m  a  sound,  substantial,  and  workmanlike  manner,  to  the  satisfaction 
of  the  commissioners  and  their  surveyor,  according  to  the  true  intent  and 
meaning  of  the  said  agreement,  modo  it  formd  ;  concluding  to  die  countzy ; 
thirdly,  to  the  first  count,  that  the  defendant  and  the  commissioners  did  use 
all  and  every  lawful  means  for  compelling  the  said  owners  to  pay  their  said 
respective  portions  of  the  said  moneys  in  that  count  mentioned ;  concluding 
to  the  country ;  fourthly,  to  the  first  count,  that  there  were  no  lawful  means 
existing  for  compeUing  the  said  owners  to  pay  their  said  portions,  which  the 
commissioners  could  have  used  or  resorted  to ;  concluding  to  the  country — 
fifthly,  to  the  whole  declaration,  that  the  commissioners,  before  die  com* 
mencement  of  the  suit,  to  wit,  on,  &c.  paid  to  the  plaintiff,  who  then  accept* 
ed  and  received  from  them  divers  sums  of  money  amounting  to  a  laig^  sum, 
to  wit,  1000/.,  in  full  satisfaction  and  dischaige  of  the  said  causes  of  action 
in  the  several  counts  mentioned,  and  all  damages  by  the  plaintiff  sustained 
by  reason  thereof. 

The  replication  joined  issue  upon  the  first  four  pleas,  and  traversed  the 
acceptance  in  satisfaction  in  the  fUth  plea. 

The  rejoinder  joined  issue  upon  the  replication  to  the  fifth  plea. 
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At  the  trial  before  Maule,  J.,  at  tbe  last  spring  assizes  for  the  connty  of 
Qiester,  the  following  &ct8  appeared : — 

By  the  3  &  4  W.  4,  c.  Ixviii,  ^<  for  paving,  lighting,  watching,  cleansing 
and  otherwise  improving  the  township  or  chapelry  of  Birkenhead,  in  the 
eounty  palatine  of  Chester,  and  for  regulating  the  police  thereof,  and  for 
establishing  a  market  within  the  said  township,"  it  is  ^enacted,  s.  32,  f  *mo 
that  the  commissioners  for  putting  the  act  into  execution  ^^  shall  anH  - 
may,  except  m  the  case  of  actions  brought  by  them  against  any  treasurer, 
clerk,  receiver,  collector,  or  other  persons  giving  security  to  the  commission- 
eis  under  the  directions  therein-before  contained,  or  against  the  surety  or 
sureties  of  any  such  treasurer,  &c.  sue  and  be  sued,  proceed  and  be  pro- 
ceeded against,  either  at  law  or  otherwise,  in  the  name  of  their  clerk  or 
treasurer  tor  the  time  being,  or  in  the  name  of  any  of  the  said  commission^ 
ers  ;  and  that  no  action  or  suit  which  may  have  been  90  brought  or  commenced 
by  or  against  the  commissioners,  shall  abate  or  be  discontinued  by  the  deathr, 
remofval,  &c. :  Provided  always,  that  all  costs  and  expenses  mcurred  by 
the  commissioners,  or  their  clerk  or  treasurer,  for  the  time  being,  in  prose- 
cuting or  defending  any  action  or  suit  touching  the  execution  of  this  act, 
diall  be  defrayed  out  of  the  money  to  be  colkcted  and  raised  under  the 
provisions  of  this  act ;  and  no  such  clerk,  treasurer,  or  commissioner  shaD 
be  personally  answerable  or  liable  for  the  payment  of  the  same,  unless  such 
action  or  suit  shall  arise  in  consequence  of  his  own  wilful  neglect  or  default, 
or  have  been  brought  or  commenced  or  defended  without  the  order  or  direc- 
tion of  the  said  commissioners  assembled  at  a  meeting  held  under  this  act : 
Provided  always,  that  such  commissioner  or  commissioners,  or  clerk  or  treas- 
urer, shall  not,  by  reason  of  his  or  their  being  so  made  plaintiff  or  plaintiffs,  or 
defendant  or  defendants,  be  deemed  an  inadmissible  witness  or  witnesses  in 
any  such  action  or  suit,  unless  it  be  on  his  or  their  own  personal  account." 

ny  s.  33,  ^<  all  and  every  the  commissioners  for  executing  this  act  shall, 
from  time  to  time,  and  at  all  times  hereafter,  be  iuUy  indemnified  from  and 
out  of  the  moneys  to  be  raised  under  and  by  virtue  of  this  act,  of  and  bom 
all  costs,  charges,  damages,  and  expenses  *which  they  or  any  of  r*o«vQ 
them,  or  their  treasurer  or  clerk  as  aforesaid,  shall  or  may  pay,  sus-  ^ 
tain,  or  be  put  unto,  for  or  by  reason  of  any  action,  suit  or  proceedings 
which  may  be  had,  sued,  commenced  or  prosecuted  against  them  or  any  or 
either  of  them,  for  any  matter  or  thing  which  may  be  by  diem  respectively 
legally  done  in  or  about  the  execution  of  this  act,  and  the  trusts  reposed  in 
them  under  the  same." 

By  s.  98,  the  commissioners  are  required  ^'  to  cause  all  such  parts  of  the 
streets,  ways,  roads,  and  passages  or  places  within  the  said  township,  not 
being  public  or  common  highways,  which  are  now,  in  the  estimation  of  the 
said  commissioners,  fully  built  upon,  but  not  finished,  soughed,  cleansed, 
^yed^flaggedy  or  otherwise  put  into  good  order  and  condition,  and  all  such 
streets,  ways,  roads,  passages,  or  places  as  are  now  making  or  may  hereafter 
be  made,  within  the  said  township,  gr  any  part  or  parts  thereof,  although 
not  fiilly  built  upon,  to  be  made,  soughed,  paved,  flagged,  repaired,  and 
cleansed,  with  such  soucfas,  gutters,  sinks,  common  or  main  sewers,  drains, 
or  watercourses,  and  wiSi  such  materials  and  in  such  manner,  as  to  the  said 
commissioners  shall  seem  meet  and  necessary;  and  the  charges  and  expen- 
ses attending  the  same  shall  be  reimbursed  to  the  said  commissioners,  by 
the  occupiers  or  persons  in  the  actual  possession  (or  by  the  immediate  own- 
ers, tfi  case  the  same  shall  be  unoccupied,)  of  the  houses,  buildings,  grounds, 
or  land  within,  or  on  the  respective  sides  of,  the  said  streets,  &€.  souglied, 
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&c.  or  wherein  such  soughs,  &c.  shall  be  made,  repaired,  and  amended, 
scoured,  and  cleansed,  as  aforesaid,  each  such  occupier,  or  person  in  pos- 
session, or  owner,  paying  a  proportionable  share  thereof,  such  share  to  be 
ascertained  by  the  said  commissioners  or  their  surveyor ;  and,  if  any  sach 
occupier,  or  person  in  possession,  or  owner,  shall,  at  any  time,  refuse  ot 
•8801  ^^S'^^^  ^^  P^y  ^^^^  proportion  of  the  said  charges  and  expenses  •aa 
^  to  be  ascertained  as  aforesaid,  the  same  shall  be  levied  by  distress  ana 
sale,  &c.  or  shall  and  may  be  sued  for  and  recovered,  together  with  full  costs  of 
suit,  in  any  one  of  H.  M.'s  courts  of  record  at  Westminster."  (This  98th  sec- 
tion is  re-enacted  by  1  &  2  Vict.,  c.  xxxiii,  s.  18,  omiting  the  words  inilalics,^ 

By  sect.  151,  the  commissioners  ^^  are  hereby  authonzed  and  empowerea 
from  time  to  time  to  enter  into  any  contract  or  contracts  for  the  performance 
of  any  of  the  works  by  this  act  authorized  to  be  done,  or  for  furnishing  any 
materials,  implements,  labour,  or  other  necessary  matters,  and  things  what- 
soever for  the  performance  thereof,  or  for  any  other  of  the  purposes  of  this 
act,  with  any  person  or  persons  who  shall  be  willing  to  undertake  and  en- 
gage in  the  same :  Provided  always  that  no  such  contract  shall  be  made  for 
a  longer  term  than  three  years  from  the  making  thereof;  and,  before  any 
such  contract  shall  be  entered  mto,  ten  days'  public  notice,  at  the  least,  diaU 
be  given,  in  order  that  persons  willing  to  undertake  the  same,  may  make 
proposals  to  the  said  commissioners,  at  a  certain  time  and  place  in  such  no- 
tice to  be  specified ;  and  all  such  contracts  shall  specify  the  several  works 
to  be  done  and  the  prices  to  be  paid  for  the  same,  and  the  time  or  times 
when  the  said  works  are  to  be  completed,  together  with  the  penalties  to  be 
incurred  in  the  case  of  non-performance  thereof;-  and  the  same  shall  be 
signed  by  the  said  commissioners  or  by  any  three  of  them^  or  by  their  clerk^ 
and  also  by  the  person  or  persons  contracting  to  perform  such  works  respect- 
ively ;  and  copies  of  all  such  contracts  shall  be  entered  in  a  book  to  be  kept 
for  &at  purpose  by  the  clerk  to  the  said  commissioners. 

By  sect.  153,  ^^  nothing  in  this  act,  or  in  anj^  deed,  contract,  lease,  or 
other  instrument  hereby  authorized  to  be  entered  into  or  made  by  the  said 
commissioners,  or  any  of  them,  shall  extend  to  charge  the  person  or 
*RRl  1  ^P^i*^^^  ^^  ^  ^^  ^^7  ^^  ^^  commissioners  executing  such  deed, 
-'  contract,  lease,  or  other  instrument,  or  the  heirs,  executors,  or  ad- 
ministrators, or  the  lands,  tenements,  goods,  or  chattels,  of  such  commis- 
sioners, or  any  of  them,  with  or  for  the  performance  of  all  or  any  of  the 
covenants,  conditions,  or  agreements,  in  any  such  deed,  contract,  lease,  or 
other  instrument  contained,  on  the  part  of  die  same  commissioners,  or  anv 
of  them  ;  but  the  amount  of  all  costs,  charges,  damages,  and  expenses,  which 
shall  or  may  be  recovered  in  any  suit  at  law  or  in  equity  a^nst  the  said 
commissioners,  or  any  of  them,  or  against  their  or  any  of  their  heirs,  execu- 
tors, or  administrators,  for  or  by  reason  or  means  of  such  deed,  contract, 
lease,  or  other  instrument,  or  the  covenants,  conditions,  or  agreements  there- 
in contained,  and  also  all  the  costs,  charges,  damages,  and  expenses  which 
the  said  commissioners  shall  bear,  pay,  expend,  or  oe  put  to,  or  which  shall 
be  occasioned,  by  reason  or  means  of  any  such  deed,  contract,  agreement, 
lease  or  other  instrument,  or  any  action  or  suit  to  be  brought  or  prosecuted 
thereupon,  shall  respectively  be  paid  and  discharged  by  and  out  of  the 
moneys  to  be  raised  by  virtue  of  this  act." 

The  commissioners,  acting  in  the  execution  of  these  acts,  divided  them- 
selves into  committees,  one  of  which  was  called  the  road-committee.  On 
the  15th  of  April,  1842,  the  road-committee  ordered  that  estimates  should 
be  obtained  for  sewering,  macadamizing,  &c.,  a  street  called  Conway  Street 
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within  the  township ;  and  at  a  second  meeting  on  the  28th  of  the  same 
month,  a  tender  received  from  the  plaintiff,  was  read,  and  the  committee 
recommended  that  the  plaintilT's  tender,  being  the  lowest,  should  be  ac- 
cepted. At  a  general  board  of  the  commissioners,  held  on  the  3d  of  May, 
eleven  of  them  being;  present,  the  minutes  of  the  road-committee  were  read, 
and  it  was  resolved  "that  the  same  be  confirmed,  •but  with  the  r#ooo 
understanding  that  the  contract  for  making  Conway  Street  be  not  ^ 
entered  into  otherwise  than  upon  the  express  condition  that  the  commis- 
sioners shall  not  be  required  to  pay  the  contractor  until  they  shall  have 
received  the  moneys  from  the  owners  of  the  land  liable  to  pay  the  same." 
At  a  meeting  of  the  road-committee,  held  on  the  5th  of  May,  at  which  four 
of  the  members  of  that  committee  were  present,  the  contract  proposed  to  be 
entered  into  by  the  plaintiff  having  been  read,  it  was  resolved  "that  the 
same  be  signed,"  and  it  was  accordingly  sigried  by  the  road-surveyoTy  that 
being  the  course  usually  adopted  on  such  occasions. 

Pim,  one  of  the  commissioners,  who  was  called  as  a  witness  on  the  part 
of  the  plaintiff,  proved  that  the  commissioners  knew  of  and  sanctioned  the 
contract  afler  it  was  signed ;  and  that  he,  Pim,  bein'g  liable  to  a  large  por^ 
tion  of  the  expense  of  executing  the  work,  as  owner  of  the  land  on  one  side 
of  Conway  Street,  settled  the  amount  with  the  plaintiff,  with  the  approbation 
of  the  commissioners,  and  obtained  receipts  from  them^  as  if  the  money  had 
passed  through  their  hands. 

This  action  was  brought  against  one  of  the  commissioners,  and  a  member 
of  the  road-committee,  upon  the  refusal  of  the  commissioners  to  pay  the 
contractor  the  price  agreed  for  the  work,  on  the  ground  that  they  had  not 
received  the  amount  from  the  parties  liable  to  pay. 

On  the  part  of  the  defendant  it  was  objected  that  he  was  not  personally 
liable ;  that  the  contract  was  not  duly  signed  according  to  the  151st  section 
of  the  act ;  and  that  not  being  in  the  form  authorized  by  the  resolution  of 
the  3d  of  May,  it  could  not  operate  as  a  charge  upon  the  rate-fund. 

A  verdict  was  found  for  the  plaintiff,  damages  557/.  lis.  5d.,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit,  on  the  ground  that  the  contract 
declared  *upon  was  not  made  in  conformity  with  the  151st  section  r«ooq 
of  the  statute  3  &  4  W.  4,  c.  lxviii,(a)  or  pursuant  to  the  authority   *■ 

g'ven  by  the  commissioners ;  or  to  enter  a  verdict  for  the  defendant  on  the 
urth  issues. 

Sir  T.  WUdCy  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  accordingly. 
The  declaration  did  not  disclose  any  means  whereby  the  owners  and  oc- 
cupiers could  be  compelled  to  pay  their  proportionable  shares  of  the  expense 
incurred.  The  contract  was  not  authorized  by  the  statute.  [Tindal,  C.  J. 
The  motion  should  be  rather  in  arrest  of  judgment.] 

A  rule  having  been  granted  in  the  alternative — ^to  enter  a  nonsuit,  or  to 
enter  a  verdict  for  the  defendant  upon  the  general  issue,  or  to  arrest  the 
judgment. 

R/leSj  Serjt.,  (with  whom  was  E.  V.  WUUamSy)  in  Trinity  term  last, 
showed  cause.  The  contract  declared  upon  sufficiently  complies  with  the 
requisites  of  the  statute.  The  directions  contained  in  the  151  st  section  of 
the  Birkenhead  paving  act,(a)  are  not  conditions  precedent,  so  that,  on  a 
failure  to  comply  with  any  one  of  them,  the  contract  is  avoided.  It  may 
have  been  intended  that  a  contract  for  a  longer  term  than  three  years  from 
the  making  thereof  should  be  void ;  but  the  subsequent  matters  are  directory 
only.    They  may  all  be  obligatory  upon  the  commissioners  diemselves ;  but 

.  (a)  Supri,  880. 
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it  never  could  have  been  intended  that  the  rights  of  parties  contracting  widi 
them  should  be  affected  by  the  neglect  of  3ie  commissioners.  In  Rex  ▼. 
Inhabitants  of  Birmingham^  8  B.  &.  C.  29,'  2  Mann.  &  Ryl.  230,  a  marriage 
by  licence  was  solemnized  between  a  man  and  a  woman,  the  former  being 
a  minor,  whose  father  was  living,  and  who  did  not  consent  to  the  marriage. 
•8841   '^  ^^  •held  that  the  marriage  was  valid,  the  4  G.  4,  c.  76,  s.  16, 

•■  being  directory  only.  So,  in  Sex  v.  Justices  of  Leicester^  7  B.  &  C.  6, 
9  D.  &  R.  772,(a)  it  is  laid  down  that  negative  words  will  make  a  statute  im- 
perative, but  that  words  in  the  affirmative  are  directory  only.  [  Wildej  Seijt. 
The  contracts  of  the  commissioners  are  entered  into  by  them  for  the  benefit 
of  the  public.  The  parties  who  contract  with  them  are  bound  to  see  that  the 
contracts  are  entered  into  in  the  terms  prescribed  by  the  act.  Tindal,  C.  J. 
The  formality  of  signature  by  three  commissioners,  or  by  the  clerk,  as  rep- 
resenting the  body,  may  be  something  more  than  directory.]  By  the  43 
Eliz.,  c.  2,  s.  1,  the  justices  are  required  to  appoint  churchwardens  "  yearly, 
in  Easter  week,  or  within  one  month  after  Easter."  These  words  have  been 
held  to  be  directory  only.  In  Bex  v.  Sparrow^  2  Stra.  1123,  the  court  say, 
^'  Here  are  no  negative  words,  as  in  12  Car.  2,  c.  25,  s.  13,  as  to  the  price 
of  wines,  where  the  words  *and  at  no  other  times'  are  added."  In  Rex  v. 
Loxdakj  1  Burr.  445,  Lord  Mansfield  says :  "  There  is  a  known  distinction 
between  circumstances  which  are  of  the  essence  of  a  thing  required  to  be 
done  by  an  act  of  parliament,  and  clauses  merely  directory.  The  precise 
term  J  in  many  cases,  is  not  of  the  essence."  The  clause  immediately  pre- 
ceding this  action  runs  thus :  ^^  all  such  contracts  shall  specihr  the  several 
works  to  be  done,  and  the  prices  to  be  paid  for  the  same,  and  the  time  or 
times  when  the  said  works  are  to  be  completed,  together  with  the  penalties 
to  be  incurred  in  the  case  of  non-performance  thereof."  Are  these  words 
directory  only,  or  do  they  import  a  condition  precedent?  Or  is  the  clause 
succeeding  it  merely  directoxy  ? — "  copies  of  all  such  contracts  shall  be 
entered  in  a  book  to  be  kept  for  that  purpose  by  the  clerk  to  the  said  com- 
•8851   ™'ssioners  ?"    The  contract  was  signed,  by  order  of  •four  commis- 

•1  sioners  present  at  the  meeting,  by  Coxon,  the  road-surveyor,  accord- 
ing to  the  usual  course.  The  commissioners  having  ratified  and  adopted 
the  contract  so  signed,  it  is  not  competent  to  tiiem  to  say  that  it  was  not 
executed  in  the  manner  required  by  die  act.  It  would  be  a  good  signature 
within  the  statute  of  frauds.(i)  It  will  be  contended,  that  Coxon  was  not 
authorized  to  insert  a  clause  binding  the  commissioners  to  use  all  lawful 
means  for  compelling  the  owners  of  land  to  pay  their  respective  portions. 
But  this  is  a  stipulation  without  which  the  agreement  would  have  been  per- 
fectly inoperative,  and  which  would,  thererore,  have  been  necessarily  im- 
plied. The  means  which  the  commissioners  had  at  their  command  for  this 
purpose  are  distinctly  pointed  out  W  the  1  & 2  Vict.,  c.  xxxiii,  s.  18.  The 
third  and  fourth  pleas,  therefore,  afford  no  answer  to  the  action ;  Mgeien  r. 
Mtchell,  7  M.  &  W.  612,  1  Dowl.  N.  S.  110.  Though  the  declaration 
might  possibly,  for  the  reason  assigned,  have  been  held  insufficient  on  spe- 
ciai  demurrer,  tiiere  is  no  ground  K>r  arresting  the  judgment. 

Sir  T.  Wilde  and  Channetty  Seijts.,  (with  wom  was  Webby,)  in  support 
of  the  rule.  The  defendant  not  having  interfered  in  any  way  is  not  person- 
ally liable.  Neither  is  the  work  chargeable  upon  the  nmds  to  be  collected 
under  the  act.   TTie  fifteenth  section  of  die  first  act,(c)  requires  the  presence 


{a)  See  antd,  vol  i.  448. 

lb)  Vide  BurdeU  v   SpUlUmry,  ante)  386,408,  (a)  (6), 422,  (a),  429,  (a),  440,  (<f),  468,  (a) 
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of  Jive  commissioneis.  Here,  four  only  were  present  at  the  meeting  ar 
i¥hicb  it  was  resolved  that  the  contract  should  be  signed.  The  contract 
\i^a8  not  framed  in  the  manner  required  by  the  151st  section,  no  time  being 
limited  for  the  performance  of  the  work,  and  no  penalty  imposed  for  non- 
performance. These  are  important  regulations,  made  *for  the  pro-  r«oog 
tection  of  the  rate-payers  against  jobbing.  Where  the  contract  is  ^ 
signed  in  the  manner  required,  some  security  is  afforded  that  the  act  has 
the  sanction  of  the  whole  bodv  of  commissioners.  Only  in  respect  of  works 
done  within  the  authority  of  the  act  can  the  landowners  be  called  upon  for 
payment.  Such  clauses  are  not  to  be  regarded  as  merely  directory ;  Davisan 
V.  Gilly  1  East,  64 ;  CurUng  v.  Johnsm,  10  Bingh.  89,  3  M.  &  Scott,  496. 
The  resolution  of  the  3d  of  May,  1842,  authorized  a  contract  to  be  entered 
into  for  making  the  street  in  question  ^^  upon  the  express  condition  that  the 
commissioners  should  not  be  required  to  pay  the  contractor  until  they  should 
have  received  the  moneys  from  the  owners  of  the  land  liable  to  pay  the 
same :"  it  did  not  authorize  the  insertion  in  the  contract  of  a  clause  binding 
the  conunissioners  to  use  ^'all  lawful  means"  for  compelling  the  owners 
of  the  adjoining  land  to  pay  their  respective  portions  on  the  completion  of 
the  work.  [Cbesswexl,  J.  Would  not  the  law  impose  on  the  commissioners 
the  duty  of  using  aU  lawful  means  for  enablii^  them  to  perform  their  con- 
tract ?  If  so,  how  can  the  insertion  of  an  express  stipulation  to  that  effect, 
avoid  the  contract  ?(a)]  The  duties  and  powers  of  the  commissioners  are  de- 
fined by  the  act.  The  law  does  not  cast  upon  them  the  duty  of  doinc;  any 
thing  which  the  act  does  not  warrant.  By  the  contract  it  is  stipulated  that 
they  shall  not  be  called  upon  to  pay  for  the  work  until  they  shall  have  re- 
ceived the  moneys  from  the  owners  of  the  land.  If  the  commissioners  have 
been  guilty  of  any  dereliction  of  duty  in  not  using  any  means  they  may 
have  of  compelling  payment,  they  may  be  liable  to  a  mandamus,  but  not  to 
an  action.  The  expression  in  the  eighteenth  section  of  the  1  &  2  Vict., 
c.  xxxiii,  ^^  the  charges  and  expenses  attending  the  same  shall  be  reimbursed 
*\o  the  said  commissioners  by  the  occupiers  or  owners,"  &c.,  im-  r*oo7 
ports  that  the  commissioners  must  pay  the  expense  incurred  in  mak-  ^ 
ing  any  street,  &c.  before  they  can  call  upon  the  owners  or  occupiers  for 
their  proportionable  shares:  and  this  is,  in  express  terms,  excluded  by  the 
contract.  But,  if  such  an  action  will,  in  any  case,  lie,  it  is  only  sustainable 
in  respect  of  some  breach  of  duty  by  the  commissioners  in  their  official 
character.  The  declaration  should  have  shown  what  lawful  means  there 
were  for  compelling  payment  by  the  landowners.  Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was  an 
action  of  assumpsit  on  a  special  agreement.  The  declaration  alleged  that 
the  defendant  was,  and  is,  one  of  the  commissioners  for  putting  into  execu- 
tion two  acts  of  parliament,  for,  amongst  other  thmgs,  paving  and  improving 
the  township  of  Birkenhead,  in  the  county  of  Chester ;  that,  whilst  the  de- 
fendant was  one  of  the  commissioners,  by  a  certain  agreement  between  the 
plaintiff  and  the  commissioners,  the  plaintiff  agreed  to  make  a  certain  portion 
of  a  street  called  Conway  Street,  and  to  do  certain  work  in  a  schedule  to  the 
agreement  mentioned :  and  that,  in  consideration  of  the  performance  of  the 
contract  on  the  part  of  the  plaintiff,  the  commissioners  agreed  to  pay  for  the 
work  at  certain  specified  rates :  ^'  provided  nevertheless,  and  it  was  ex* 
piessly  understood  and  agreed  between  the  parties  thereto,  that  the  com* 
missioners  should  not  be  required  to  pay  for  the  above  works  until  the  same 
should  be  paid  for  by  the  respective  owners  of  the  land  adjoining  on  eacL 

(a)  Vide  Camv,  Chapmm^  5  A.  &  £.  647;  1  N.  &  P.  104;  2  Harr.  &  W.  3M. 
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side  of  The  street.  And  the  commissioners  thereby  agreed  to  use  all  la'srful 
means  lor  compelling  such  owners  to  pay  their  respective  portions,  on  the 
•8881  ^^^''^  being  satisfactorily  completed."  The  declaration  •then  averred 
-■  performance  of  the  contract  by  the  plaintiff  to  the  satisfaction  of  the 
commissioners  and  their  surveyor ;  that  the  price,  according  to  the  agree- 
ment, amounted  to  560/. ;  but  that,  although  there  were  divers  lawful  means 
for  compelling  the  owners  of  the  land  in  the  agreement  mentioned  to  pay 
their  respective  portions,  to  wit,  the  means  in  the  acts  mentioned,  and  whicb 
the  commissioners  might  and  ought  to  have  resorted  to,  yet  neither  the  de- 
fendant nor  the  other  commissioners  did  or  would  use  all  or  any  of  such 
lawful  means,  but  therein  made  default,  and  the  plaintiff  had  thereby  been 
prevented  from  obtaining  the  money  due  to  him.  * 

The  defendant  pleaded — first,  non  assumpsit — ^secondly,  that  the  plaintiff 
did  not  execute  the  work — thirdly,  that  the  commissioners  did  use  all  law- 
ful means  for  compelling  the  owners,  &c.  of  land  to  pay — fourthly  that  there 
were  no  lawful  means  existing  for  compelling  the  owners,  &c.  of  lands  to 
pay — fifthly,  payment. 

Upon  these  several  pleas  issue  was  joined,  and  the  cause  came  on  for 
trial  before  my  brotJier  Maule  at  the  spring  assises  for  Chester,  when  a 
verdict  was  found  for  the  plaintiff,  the  defendant  havmg  leave  to  move  to 
enter  a  nonsuit,  or  a  verdict  in  his  favour  on  the  fourth  issue. 

In  Easter  term  a  rule  nisi  for  that  purpose  was  granted,  against  which 
cause  was  shown  in  Trinity  term. 

In  support  of  the  motion  for  entering  a  nonsuit,  it  was  urged  that  the 
contract  given  in  evidence,  was  not  binding  on  the  defendant — first,  because 
it  was  not  made  in  conformity  with  the  151st  section  of  the  3  &  4  W.  4, 
c.  lxviii,(a)  secondly,  because  it  was  not  made  in  pursuance  of  the  authority 
given  by  the  commissioners. 

After  reading  the  151st  section,(a)  his  lordship  proceeded  thus : — For  the 
•8891  ^^^^'^^^"^  ^^  ^^^  argued  that  *all  the  requisitions  of  that  clause  fol- 
J  lowing  the  words  "  Provided  always,"  formed  part  of  the  proviso ; 
and  that,  unless  they  were  all  complied  with,  the  contract  could  not  be  a 
valid  contract  under  the  statute^  ana  the  defendant  could  not  be  afiected  by 
it.  And  such  would,  undoubtedly,  be  the  consequence,  if  that  were  the 
true  construction  of  the  section.  But  it  was  contended,  on  the  other  hand, 
that  the  proviso  applies  to  the  duration  of  the  contract  only,  and  that  the 
subsequent  parts  of  the  section  are  directory  only,  and  not  conditional. 
And  this  appears  to  us  to  be  the  true  eflfect  of  the  clause. 

If  it  had  been  intended  that  the  proviso  should  have  the  operation  which 
the  defendant  contends  for,  in  order  to  make  its  lan^age  grammatically 
correct,  the  word  "that"  should  have  been  inserted  between  the  word 
"  and  "  and  the  word  "  before,"  and  repeated  in  each  succeeding  limb  of 
the  section.  The  clause  would  then  have  stood  thus : — "  Provided  always, 
that  no  such  contract  shall  be  made  for  a  longer  term  that  three  years  from 
the  making  thereof;  and  thaty  before  any  such  contract  shall  be  entered  into, 
ten  days'  public  notice,  at  the  least,  shall  be  given,  in  order  that  persons 
willing  to  undertake  the  same,  may  make  proposals  to  the  said  commission- 
ers at  a  certain  time  and  place  in  such  notice  to  be  specified ;  and  that  all 
such  contracts  shall  specify  the  several  works  to  be  done,  and  prices  to  be 
paid  for  the  same,  and  the  time  or  times  when  the  said  worics  are  to  be  com- 
pleted, together  with  the  penalties  to  be  incurred  in  the  case  of  non-per- 
formance thereof;  and  thai  the  same  shall  be  signed  by  the  said  commissoners, 

(a)  Supra,  880,  883. 
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or  by  any  three  of  them,  or  by  their  clerk,  and  also  by  the  person  or  persons 
contracting  to  perform  such  works  respectively ;  and  that  copies  of  all  such 
contracts  shall  be  entered  in  a  book  to  be  kept  for  that  purpose  by  the  clerk 
to  the  said  commissioners."  According,  therefore,  *to  strict  gram-  rtgoQ 
matical  construction,  this  latter  stipulation  forms  no  part  of  the  pro-  ^ 
viso  itself. 

If,  then,  it  forms  no  part  of  the  proviso,  is  the  latter  part  of  the  section 
imperative,  or  directory  only  ?  It  may  be  observed  here,  as  it  was  by  Lord 
Tenterden  upon  the  64  G.  3,  c.  84,  in  Rex  v.  The  Justices  of  Leicester ^ 
7  B.  &  C.  6,  9  D.  &  R.  772,  that  "  the  words  are  in  the  affirmative  only, 
and  there  are  no  negative  words."  Nor,  are  the  words  used  in  the  present 
section,  so  stringent  as  those  of  the  marriage  act,  4  G.  4,  c.  76.  s.  16, 
whereby  it  was  enacted,  "that  the  father,  if  living,  of  any  parly  under 
twenty-one  years  of  age,  (such  party  not  being  a  widower  or  widow,)  or,  if 
the  father  shall  be  dead,  the  guardian  or  guardians,  &c.,  shall  have  authority 
to  give  consent  to  the  marriage  of  such  party ;  and  such  consent  is  hereby 
required  for  the  marriage  of  such  party  so  under  age,  unless  there  shall  be 
no  person  authorized  to  give  such  consent:"  and  yet,  in  Rex  v.  The  Inhabit-^ 
wis  of  Birmingham,  8  B.  &  C.  29,  2  Mann.  &  Ryl.  230,  it  was  held  that 
those  words  were  directory  only.  Lord  Tenterden,  in  giving  judgment, 
said :  "  The  language  of  this  section  is  merely  to  require  consent ;  it  does 
not  proceed  to  make  the  marriage  void  if  solemnized  without  consent."  So, 
here,  the  statute  says  that  contracts  shall  be  signed  by  the  commissioners, 
or  by  any  three  of  them,  or  by  their  clerk:  it  does  not  say  that  they  shall  be 
void  unless  so  signed.  It  appear  to  us,  therefore,  that  this  latter  part  of 
the  151st  section  is  directory  only.  And  this  view  is  confirmed  by  the  re- 
quisition which  next  follows — that  copies  of  all  such  contracts  shall  be  kept 
in  a  book.  If  the  former  part  of  the  clause  is  imperative,  this  must  also  be 
80.  But  it  never  can  be  supposed  that  the  legislature  intended  to  make 
contracts  void  if  copies  are  not  duly  made  by  the  clerk  of  the  commissioners. 

*This  disposes  of  the  first  objection  to  the  contract.  But  it  remains  rftoo-i 
to  be  considered,  whether  there  was  evidence  of  the  contract  being  ^ 
made  by  the  defendant  or  by  the  commissioners,  so  as  to  enable  the  plaintifl* 
to  sue  the  defendant,  although  not  actually  a  party  to  it,  by  virtue  of  the 
thirty-second  section,  which  enacts  that  the  commissioners  may  sue  and  be 
sued  in  the  name  of  their  clerk  or  treasurer  for  the  time  being,  or  in  the 
name  of  any  of  the  said  commissioners.  It  appeared  on  the  trial,  that  a 
certain  number  of  the  commissioners  were  appointed  a  road-committee,  and 
that  at  a  meeting  of  that  committee  on  the  14th  of  April,  1842,  it  was 
ordered  that  estimates  should  be  obtained  for  sewering,  macadamizing,  &c. 
Conway  street,  the  street  in  question.  At  another  meeting  of  the  commis- 
sioners, on  the  20th  of  April,  1842,  a  tender  made  by  the  plaintiff  was  read, 
and  the  committee  recommended  that  Mr.  Henry  Cole's  tender,  being 
the  lowest,  should  be  accepted.  A  general  board  of  the  commissioners  met 
on  the  3d  of  May,  at  which  eleven  were  present,  when  the  minutes  of  the 
road-committee  were  reaH,  and  it  was  resolved  "  that  the  same  be  confirmed, 
but  with  the  understanding  that  the  contract  for  making  Conway  street  be 
not  entered  into  otherwise  than  upon  the  express  condition  that  the  com- 
missioners shall  not  be  required  to  pay  the  contractor  until  they  shjJl  have 
received  the  moneys  from  the  owners  of  the  land  liable  to  pay  the  same." 
And  at  a  meeting  of  the  road-committee,  held  on  the  5th  of  May,  the  contract 

Eroposed  to  be  entered  into  by  Mr.  Henry  Cole  for  making  Conway  street 
aving  been  read,  it  was  resolved  '^  that  the  same  be  signed ;  and  it  was 
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accordingly  signed  by  the  road-surveyor,  that  being  the  course  usually 
adopted  on  such  occasions. 

The  resolution  of  the  general  board,  coupled  with  the  order  of  the  road^ 
committee,  in  our  opinion,  authorized  the  road-surveyor  to  sign,  on  behalf  of 
«oQ2i   the  commissioners,  *a contract  made  in  conformity  with  that  resolution. 

^  But  it  was  argued  for  the  defendant  that  the  stipulation  in  the  contract 
declared  upon, — ^that  the  commissioners  would  use  all  lawful  means  for  com- 
pelling the  owners  of  lands  adjoining  the  road  to  pay  their  respective  portions, 
on  the  work  being  satisfactorily  completed, — was  not  inserted  by  their 
authority,  and  that  therefore  the  contract,  actually  entered  into,  was  not 
their  contract.  It  is  to  be  observed,  however,  that  the  minute  of  the  road* 
committee  was  a  recommendation,  in  general  terms,  that  Mr.  Cole's  tender 
should  be  accepted ;  and  the  resolution  of  the  general  board  was,  that  the 
contract  for  making  Conway  street  should  be  entered  into,  but  upon  one 
express  condition.  And  we  think  the  resolution  left  it  open  to  the  road- 
committee  to  insert  in  the  contract  all  reasonable  stipulations  not  inconsis- 
tent with  the  resolution; (a)  and  the  undertaking  to  use  all  lawful  means 
for  compelling  the  landowners  to  pay,  was  most  reasonable,  as  the  contractor 
had  no  such  means,  and  the  commissioners  had  insisted  upon  the  insertion 
of  the  proviso  that  they  should  not  be  required  to  pay  until  they  had  received 
the  money  from  the  owners  of  land  liable  to  pay  die  same.  Moreover,  at 
the  trial  it  appeared  by  the  evidence  of  Mr.  Pirn,  one  of  the  commissioners, 
that,  after  the  contract  was  signed,  they  knew  of  and  sanctioned  it,  and  that 
he,  being  liable  to  a  large  portion  of  the  expense  of  executing  it,  as  owner 
of  the  land  on  one  side,  settled  the  amount  with  the  plaintiff,  with  the  appro- 
bation of  the  commissioners,  and  obtained  receipts  from  them  as  if  the  money 
had  passed  through  their  hands. 

Under  these  circumstances,  it  appears  to  us  that  the  commissioners  cannot 
now  say  that  they  did  not  promise  as  in  the  declaration  alleged.     The  mo- 
tion for  entering  a  nonsuit  must  therefore  fail. 
*89^1       *'I'b^  ^^^  question  arises  upon  the  fourth  plea,  that  there  were 

-I  no  lawful  means  for  compelling  the  owners  of  land  in  the  agree- 
ment mentioned,  to  pay  their  portions  of  the  expense  of  making  the  street 
The  1  &  2  Vict.,  c.  xxxiii,  s.  18,  after  giving  the  commissioners  authority 
to  cause  certain  streets,  ways,  passages,  and  places  to  be  soughed,  paved, 
flagged,  repaired,  and  cleansed,  &c.,  proceeds  thus:  ''  and  the  charges  and 
expenses  attending  the  same,  shall  be  reimbursed  to  the  said  commissioners, 
by  the  occupiers  or  persons  in  the  actual  possession,  or  by  the  immediate 
ovmers  of  the  houses,  buildings,  ground,  or  land  within,  or  on  the  respect- 
ive sides  of,  the  said  streets,  ways,  roads,  passages,  or  places  so  to  be 
soughed,  paved,  flagged,  repaired,  and  cleansed  as  aforesaid,  or  wherein 
such  soughs,  ^tters,  sinks,  or  common  or  main  sewers,  drains,  or  water- 
courses, ^all  l>e  made,  repaired,  and  amended,  scoured,  and  cleansed  as 
aforesaid,  each  such  occupier,  or  person  in  possession,  or  owner,  paying  a 
proportionable  share  thereof,  such  share  to  be  ascertained  by  the  said  com- 
missioners or  their  surveyor :"  the  clause  then  goes  on  to  provide,  that,  ^'if 
any  such  occupier  or  person  in  possession,  or  owner,  shall,  at  any  time, 
refuse  or  neglect  to  pay  such  proportion  of  the  said  charges  and  expenses 
80  to  be  ascertained  as  aforesaid,  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  such  occupier  or  person  in  possession,  or 
owner,  in  like  manner  as  the  rates  hereinafter  directed  and  required  to  be 
raised  and  levied  are  authorized  to  be  recovered,  or  shall  and  may  be  sued 
(a)  Vide  Story  on  Agency,  51. 


6  Manning  &  Granger.  893 

for  and  recovered,  together  with  full  costs  of  suit,  in  any  of  her  majesty's 
courts  of  record  at  Westminster." 

Upon  this  section,  it  was  contended  for  the  defendant  that  the  expres- 
sion, '^  the  charges  and  expenses  shall  be  reimbursed  to  the  commission- 
ers," imports  that  they  must  first  pay  the  expense  incurred  in  making  any 
•street,  &c.  before  they  can  call  upon  the  owners  and  occupiers  of  r^og^ 
the  adjoining  land  to  pay  their  proportionable  shares.  But  it  seems  '• 
to  us  that  the  true  meaning  of  the  statute  is,  that  the  landowners  shall  not 
be  called  upon  to  pay  in  <mticipation  of  the  work  being  donej  but  that,  when 
the  work  has  been  actually  done, — whether  by  the  servants  of  the  commis- 
sioners, or  under  contracts  entered  into  by  mem, — ^the  commissioners  are 
in  a  condition  to  call  upon  the  landowners  for  payment  of  their  propor- 
tionable shares  of  the  expense  incurred,  although  the  amount  may  not  have 
been  actually  paid  to  those  who  did  the  work.  And  this  must  have  been  the 
construction  which  the  commissioners  themselves  put  upon  the  eighteenth 
section  of  the  statute,  at  the  time  when  the  contract  in  question  was  entered 
into ;  for,  otherwise,  they  must  say  that  they  undertook  to  do  that  which  they 
knew  they  had  no  means  of  doing. 

If  this  construction  of  the  eighteenth  section  be  correct,  the  commission- 
ers had  the  same  means  of  compelling  the  occupiers  and  owners  of  land 
adjoining  Conway  street,  to  pay  the  money  in  question,  as  they  had  to 
compel  die  payment  of  rates.  They  might  also  have  maintained  actions  at 
law  for  the  money.  These  are  lawfiil  means  of  compelling  payment ;  and 
the  issue  on  the  fourth  plea, — which  traverses  the  existence  ol  any  such 
means, — was  properly  found  for  the  plaintiff. 

In  the  event  of  these  points  failing,  it  was  contended  that  the  judgment 
must  be  arrested,  because  the  declaration  does  not  specify  any  particular 
means  whereby  the  owners  and  occupiers  might  be  compelled  to  pay.  But 
we  are  of  opinion  that  such  an  objection  cannot  prevail  in  arrest  of  judg- 
ment, whatever  might  have  been  the  fate  of  it  if  taken  on  special  demurrer. 

Upon  the  whole,  therefore,  we  think  the  rule  must  be  discharged. 

Rule  discharged. 


•LINDON  and  Others,  Assignees  of  MASON,  v.  SHARP.     [•SQS 

A  trader  having  overdrawn  his  banker's  account  to  the  extent  of  864/.,  promises  a  guaran- 
tee for  550/.,  and  assigns  all  his  property  to  the  bankers  by  a  deed,  in  which  1000/.  is 
stated  to  be  due,  and  which  contains  a  power  of  sale  upon  non-payment  of  that  sum 
upon  demand,  but  no  stipulation  for  further  advances,  though  further  advances  are  io 
fact  made:  Held^  an  act  of  bankruptcy. 

AssuMPsrr,  against  Sharpe,  as  the  registered  public  officer  of  the  Pro- 
vincial Bank  of  England,  for  money  had  and  received  by  the  bank  to  the 
use  of  the  plaintiffs  as  assignees. 

The  defendant  pleaded  non  assumpsit,  and  a  traverse  of  the  plaintifls' 
being  assignees ;  with  notice  to  dispute  the  act  of  bankruptcy. 

The  particulars  of  demand  claimed  2502/.,  being  the  amount  paid  by 
Mason  to  the  bank,  in  cash  and  bills,  from  the  28th  of  December,  1841,  to 
the  17th  of  February,  1842. 

The  plaintiffs  also  brought  an  action  of  trover  against  the  defendant  for 
the  value  of  goods,  of  which  the  defendant  had  taken  possession  under  a 
bill  of  sale  from  Mason,  bearing  date  on  the  former  of  those  days,  (28th 
December,  1841.)  In  this  action  the  defendant  pleaded  not  guilty,  and  two 
pleas  traversing  the  plaintiffs'  possession,  and  dieir  character  of  assignees. 
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Both  causes  were  entered  for  trial  before  Wightbcan,  J.,  at  die  sammer 
assizes  for  the  county  of  Devon. 

It  was  agreed  that  the  evidence  given  in  the  action  of  the  trover^  should 
be  considered  as  also  given  in  the  action  of  assumpsit. 

The  facts  which  appeared  were  as  follow: — In  November,  1841,  Mason^ 
who  carried  on  the  business  of  a  miller,  opened  an  account  with  the  bank. 
In  December  having  overdrawn  his  account  to  the  extent  of  804/.,  he  was 
pressed  for  security ;  upon  which,  Mason  procured  eleven  persons  to  give 
guarantees  for  50/.  each;  and  on  the  28th  of  December,  he  executed  to  the 
*8  )61  ^^^'"'^S  company  •a  bill  of  sale  of  a  policy  of  insurance  for  700/., 
-'  and  of  certain  stock  and  eflects  enumerated  in  a  schedule,  (includ- 
ing mill-stones  and  machinery,)  with  a  power  of  sale  on  default  in  payment 
of  1000/.  on  demand.  The  deed  recited  that  Mason  was  indebted  to  the 
company  in  1000/.,  but  it  contained  no  engagement  on  the  part  of  the  bank 
to  make  further  advances.  There  was  no  evidence  that  Mason  had  any 
other  property  than  that  mentioned  in  the  schedule.  The  cashier  of  the 
bank,  through  whom  the  negotiation  for  the  security  took  place,  was  aware, 
at  the  time,  that  Mason  had  no  other  property  to  carry  on  his  trade,  or  to 
pay  his  creditors.  After  the  execution  of  the  deed.  Mason  paid  in  and 
drew  out  money,  and  the  balance  against  him  was  considerably  increased. 
The  fiat  against  Mason  was  awarded  on  the  22d  of  Februaiy,  1842. 

In  the  action  of  trover,  which  was  first  tried,  it  was  contended  for  the 
plaintiffs,  that  the  execution  of  the  bill  of  sale  was  an  act  of  bankruptcy, 
and  that  if  it  was  not,  the  assi^ees  were  entitled  to  a  verdict,  on  the 
ground  that  the  debt  in  respect  of  which  it  was  given  had  been  satisfied  by 
Sie  subsequent  payments. 

In  the  action  of  trover  a  verdict  was  taken  for  450/.  95.  9(/.,  and  in  the 
action  of  assumpsit  for  1886/.  lOs.,  the  court  to  have  power  to  draw  all  such 
inferences  from  the  facts  proved,  as  a  juiy  might  have  drawn. 

Sir  T.  WUde,  Seijt.,  in  Michaelmas  term,  1842,  moved  to  enter  a  non- 
suit in  each  action.  The  execution  of  the  bill  of  sale  was  not  an  act  of 
bankruptcy;  Baxter  v.  PrUchard^  1  Ad.  &  E,  456,  3  N.  &  M.  638;  Bost 
V.  Haycock^  1  Ad.  &  £.  460,  n.,  3  N.  &  M.  645. 

A  rule  nisi  was  granted  in  the  action  of  assumpsit ;  but  in  the  action  of 
trover  it  was  refused. 

*8971  *Bompas^  Serjt.,  (with  whom  was  MerewethtTy)  in  Easter  term  last, 
•I  showed  cause.  The  bill  of  sale  was  clearly  an  act  of  bankruptcy. 
It  was  a  fraud  upon  the  rest  of  Mason's  creditors.  The  statement  as  to  the 
amount  due  from  him  to  the  bank  was  false,  to  the  knowledge  of  the  bank- 
ers ;  and  it  was  fraudulent  because  it  enabled  them  to  recover  1000/.  from 
Mason,  804/.  only  being  due.  It  could  not  be  contended  that  the  deed 
would  not  have  been  fraudulent  if  nothing  had  been  due ;  and  to  swell  the 
debt  to  1000/.  by  adding  196/.  to  the  amount  really  due,  is  as  fraudulent 
as  if  the  196/.  had  stood  alone.  It  was  also  fraudulent  inasmuch  as  there 
was  a  change  of  possession,  and  as  being  a  conveyance  of  aU  Mason's  pro- 
perty without  any  money  being  advanced.  No  possession  was  taken,  or 
intended  to  be  taken,  under  it.  TCresswell,  J.  There  appears  to  have 
been  no  stipulation  for  an  extended  credit.]  There  is  no  provision  as  to 
advancing  the  196/.  to  make  up  the  1000/.  In  Twyne^s  case^  3  Co.  Rep. 
80  b,  Lord  Coke  says,  "  When  any  gift  shall  be  to  you  in  satisfaction  of 
a  debt  by  one  who  is  indebted  to  others  also— first,  let  it  be  made  in  a  pub- 
lic manner  and  before  the  nei^bours,  and  not  in  private ;  for,  secresy  is  a 
mark  of  fi^ud ;  secondly,  let  flie  goods  and  chattels  be  appraised  by  good 
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people  to  the  very  value,  and  take  a  gift,  in  particular,  in  svtisfaction  of 
your  debt ;  thirdly,  immediately  after  the  gift,  take  the  possession  of  them  ; 
for,  continuance  of  the  possession  in  the  donor,  is  a  sign  of  trust."  In 
Edxoards  v.  Harhen^  2  T.  R.  587,  it  was  held,  that,  where  a  creditor  takes 
an  absolute  bill  of  sale  of  the  goods  of  his  debtor,  but  agrees  to  leave  them 
in  his  possession  for  a  limited  time,  and,  in  the  meantime,  the  debtor  dies, 
and  the  creditor  takes  the  goods  and  sells  them,  he  makes  himself  executo; 
de  son  torty  by  his  intermeddling  with  the  goods,  such  *goods  rtono 
being  the  goods  of^  the  deceased ;  for,  the  debtor's  continuing  in  ^ 
possession  is  inconsistent  with  the  deed,  and  fraudulent  against  creditors. 
[TiNDAL,  C.  J.  The  modern  doctrine  is,  that  it  must  be  left  to  the  jury  to 
say,  whether  the  continuance  in  possession  is  fraudulent  or  not.  It  is  a  strong 
fact,  but  not  conclusive.  Erskine,  J.  In  Martindale  v.  Boothy  3  B.  &  Ad. 
498,  the  doctrine  of  Buller,  J.,  in  Edvmrds  v.  Harheriy  is  repudiated,  and 
continuing  in  possession  is  treated  as  evidence  only  to  be  left  to  the  jury  that 
the  transfer  was  colourable.  Buller,  J.,  treats  it  as  a  question  of  law  ;  but 
in  the  later  cases,  which  are  collected  in  a  very  ^ood  note  to  Twyne*s  case 
in  Smith's  Leading  Cases,  p.  1,  it  has  been  considered  that  the  question  is 
for  the  jury.]  That  is  quite  sufficient  in  the  present  case,  power  being 
reservecl  to  the  court  to  draw  inferences  of  fact  as  a  jury  might  have  done. 
The  propositions  laid  down  by  Buller,  J.,  in  Edwards  v.  HarheUy  would 
still  be  very  fit  to  govern  the  discretion  of  juries ;  MarUon  v.  Moorey  7  T.  R. 
67.  [TiNDAL,  C.  J.  If  the  object  of  the  deed  was  to  raise  money  to  pay 
otlier  creditors,  it  would  not  be  fraudulent.]  In  Reed  v.  Blades y  5  Taunt. 
212,  it  is  laid  down  as  absolute  matter  of  law,  more  strongly  than  it  would 
perhaps  be  now  laid  down ;  but  a  jury  would,  no  doubt,  come  to  the  same 
conclusion.  They  ought  to  consider  such  a  deed  as  fitiudulent ;  and  the 
judge  would  so  direct  them,  leaving  it  to  them  to  decide.  In  Wordall  v. 
Smithy  1  Campb.  332,  Lord  Ellenborough  says,  "  There  must  be  an  cz- 
clusive  possession  under  the  deed ;  or  it  is  fraudulent  and  void  as  against 
creditors."  [Tindal,  C.  J.  Mason  may  have  thought  that  he  might  obtain 
assistance  from  the  bankers,  which  would  enable  him  to  go  on.]  If  a  trader 
go  out  of  the  way  to  avoid  a  creditor,  it  is  an  act  of  bankruptcy,  although 
he  does  it  with  the  expectation  of  raising  money  to  pay.  Here,  *there  r#oQQ 
is  no  provision  for  an  advance  of  money,  and  without  such  a  provi-  »■ 
sion  it  can  hardly  be  conceived  that  he  bond  fide  expected  to  get  over  his 
difficulties  and  continue  his  trade.  The  possession  of  the  assignor  may  be 
consistent  with  the  deed ;  as,  in  the  case  of  a  marriage  settlement ;  Jarmin 
V.  Woollotony  3  T.  R.  618 ;  Haselinton  v.  Gilly  3  T.  R.  620,  n. ;  or  a  bill 
of  sale,  by  the  sheriff",  of  goods  taken  in  execution  ;  Kidd  v.  Bawlinson^ 
2  B.  &  P.  59 ;  Latim&r  v.  Batsouy  4  B.  &  C.  652,  7  Dowl.  &  R.  106.  The 
law  laid  down  in  Edwards  v.  i/arften  has  frequently  met  with  approbation. (a) 
In  Reed  v.  Wilmoty  7  Bingh.  577,  5  M.  &  P.  553,  Parke,  J.,  observes 
"  that  the  case  of  Edwards  v.  Harbeny  had  never  been  doubted  ;"  and  Bo- 
SANQUET,  J.,  adds,  '^  Edwards  v.  Harben  is  a  leading  case,  and  consistent 
with  all  the  principles  of  law. "(6)  In  Martindale  v.  Booth  it  was  consist- 
ent with  the  tenns  of  the  decree,  that  the  possession  should  be  retained. 
Here,  the  right  of  possession  vested  immediately,  though  before  the  creditoi 
could  proceed  to  a  sale,  a  demand  was  necessary.  [Tindal,  C.  J.  Do 
you  treat  the  execution  of  the  deed  as  a  fraud  upon  existmg,  or  upon  fixture, 

(a)  Manion  v.  Moore,  7  T.  R.  72 ;  Steel  v.  Brmon,  1  Taont.  391. 

{b)  Vide  Benton  v.  ThornhUL  7  Taunt.  149,  2  Marsh.  427;  Stevoard  v.  Lmbe.  1  Brod.  &  B. 
•06,4  J.  B.  Moore,  281. 
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creditors  ?]  Upon  both.  [Cresswell,  J.  However  fraudulent  the  tran»- 
tction,  it  is  no  act  of  bankruptcy  unless  done  with  intent  to  defeat  or  delay 
creditors.]  According  to  all  the  cases,  if  a  false  and  delusive  credit  is  held 
out,  it  is  a  defeating  or  delaying  of  creditors.  [Cresswell,  J.  Does  the 
rader  get  credit  by  the  assignment?]  The  deed  and  the  conduct  of  the 
parties  are  to  be  taken  together.  [Tindal,  C.  J.,  referred  to  Thornton  v. 
HargreaveSj  7  East,  544,  where  the  deed  was  held  void  on  the  ground  of 
•9001   fraudulent  preference  ;  but  Lawrence,  J. ,  there  said :  *"IfthebiU 

J  of  sale  swept  away,  as  it  is  said,  the  whole  of  the  bankrupt's  proper- 
ty, it  would  be  difficult  to  say  that  it  was  not  made  in  contemplation  of 
bankruptcy ;  •  •  •  and,  if  so  made  in  contemplation  of  banlo-uptcy,  he 
must  have  intended  to  give  a  preference  to  the  particular  creditors."]  Here, 
the  deed  was  clearly  an  act  of  bankruptcy,  since  it  deprived  the  trader  of 
the  whole  of  his  property  and  of  the  means  of  continuing  his  trade.  Worsely 
V.  De  MattoSy  1  Burr.  467,  is  directly  in  point.  In  that  case  the  Court  of 
King's  Bench  held  that  the  conveyance  of  the  bankrupt's  whole  substance, 
though  by  way  of  security,  and  for  valuable  consideration,  was  fraudulent 
and  an  act  of  bankruptcy.  The  same  doctrine  was  laid  down  in  Wilson  v. 
Day,  2  Burr.  827.  In  Compton  v.  Bedford,  1  W.  Bla.  362,  it  was  held 
that  an  assignment  of  all  the  trader's  stock, — with  a  trifling  and  colourable 
exception, — in  favour  of  particular  creditors,  shortly  before  an  act  of  bank- 
ruptcy, was  fraudulent.  Law  v.  Skinner ,  2  W.  Bla.  996,  is  to  the  like  ef- 
fect. Hassell  v.  Simpson,  1  Dougl.  89,  n.  So,  in  Butcher  v.  Easto,  1  DougL 
294,  the  execution  by  a  trader  of  a  bill  of  sale  of  all  his  stock  and  effects, 
to  pay  certain  debts,  any  overplus  to  be  accounted  for  to  himself,  was  held 
to  be  an  act  of  bankruptcy.  So,  in  Eckhardt  v.  Wilsony  8  T.  R.  140,  and 
Tappenden  v.  Burgess,  4  East,  230.  A  conveyance  by  a  trader  of  the  whole  of 
his  property,  whatever  the  object,  whether  for  the  benefit  of  particular  cred- 
itors, or  for  distribution  amongst  all,  is  an  act  of  bankruptcy.  JVewton  v. 
Chantler, 7 East.  138.  Doe  dem.  Uoydy.  Powell, 5 B. &C.  308,8D.  &R.  35. 
In  Botcherley  v.  Lancaster,  1  A.  &  E.  77,  3  N.  &  M.  383,  the  execution  of 
a  deed  by  which  the  trader  conveyed  his  whole  property  for  the  benefit  of 
*9011   ^^^^  of  his  creditors,  was  held  to  be  an  act  of  bankruptcy^  ^though 

■I  the  deed  was  executed  by  the  trader  only,  and  had  never  been  acted 
upon  and  should  not  have  passed  out  of  his  hands.(a)  In  Siebert  v.  Spooner, 
1  M.  &  W.  714,  Tyrwh.  &  Gr.  1075,  2  Gale,  Exch.  135,  Lord  Abingee 
says  :  "  If  a  man  assigns  the  whole  of  his  effects,  not  for  a  new  considera- 
tion, but  for  an  outstanding  debt,  that  is  an  act  of  bankruptcy ;  because  the 
very  nature  of  the  transaction  prevents  him  from  carrying  on  his  trade." 
And  Parke,  B.,  says:  "I  take  it  to  be  perfectly  well  settled,  that,  where  a 
trader  makes  an  assignment  of  all  his  effects,  or  of  all  except  a  very  small 
portion,  it  is  necessarily  an  act  of  bankruptcy  without  any  actual  fraud." 
In  Poriery.  Walker,{b)  an  assignment  by  a  trader  of  goods, — there  being  no 
evidence  that  the  assizor  possessed  any  other  property, — to  a  creditor,  in 
trust  for  sale,  to  pay  himself  and  the  other  creditors,  was  held  by  Littlr- 
DALE,  J.,  to  be  an  act  of  bankruptcy ;  and  that  rulin|j  was  not  questioned. 
[Cresswell,  J.  I  suppose  it  is  meant  to  be  contended  on  the  part  of  the 
defendant,  that  the  object  of  the  assignment  was,  to  enable  the  assignor  to 
obtain  further  credit.(c)]     The  understanding  of  the  whole  profession  has 

(a)  By  the  execution  of  the  deed,  iiipposing  no  livery-  of  seisin  to  be  necessary,  rhe  prop- 
erty is  vested  in  the  party  to  whom  the  in^nt,  &c.,  is  made,  until  such  party  disclaims. 

(6)  Ante,  vol.  i.  686,  1  Scott,  N.  R.  568. 

(c)  Quarey  whether  by  taking  a  security  for  more  than  was  due,  the  bankers  did  not 
impliedly  undertake  to  make  mrther  advances,  at  least  to  the  extent  «  "the  difference. 
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been,  that  the  conveyance  of  all  a  trader's  property  is,  necessarily,  an  act 
of  bankruptcy.  The  6  G.  4,  c.  16,  s.  4,  by  introducing  certain  provisoes, 
leaves  no  doubt  that  such  a  conveyance  is  an  act  of  bankruptcy,  where 
those  provisoes  are  not  complied  with.  [Tindal,  C.  J.  The  bankers  could 
not  take  possession  immediately,  because  the  whole  1000/.  was  not  due.] 
They  would  have  the  power  of  selling,  as  owners,  without  making  a  demand. 
No  proposition  *of  law  is  more  clear  than  this,  that  a  conveyance  r*Q(\o 
of  all  a  trader's  property  to  secure  a  bygone  debt  is  an  act  of  bank-  ^ 
ruptcy;  as  by  thus  dispossessing  himself  of  the  whole  of  his  property,  he 
deprives  himself  of  the  ability  to  carry  on  his  trade.  In  WhUwell  v.  Thomp' 
sanj  1  Esp.  N.  P.  C.  68 ;  Bcucter  v.  Pntchard,  1  A.  &  E.  456,  3  N.  &  M. 
638 ;  Rose  v.  Haycock^  1  A.  &  E.  460,  n.,  3  N.  &  M.  644 ;  and  Harwood  v. 
Bartktty  6  N.  C.  61, 8  Sc.  17,  proper^  was  transferred  for  a  full  considera- 
tion. These  cases,  therefore,  do  not  apply.  Leescombe,  the  a^nt  of  the 
defendants,  is  shown  to  have  had  fiiU  knowledge  of  the  state  of  the  bank- 
rupt's affairs  at  the  time  the  deed  in  question  was  obtained,  and  that  the 
real  effect  of  that  deed  was  to  convey  to  the  defendants  all  that  the  bank- 
rupt possessed. 

Sir  T.  Wilde  J  Seijt.,  (with  whom  was  Montague  Smithy)  in  support  of  the 
rule.  When  Mason  executed  the  deed  in  question,  he  was  not  winding  up 
his  concerns.  He  was  not  preferring  a  creditor  in  contemplation  of  bank- 
ruptcy or  of  insolvency.  The  object  of  the  whole  arrangement  was  the 
funherance  of  his  trade.  The  deed,  it  is  true,  is  unfortunately  framed ;  and  the 
rffect  of  the  present  action  is  to  demand  from  the  defendant  bills,  after  the 
bankrupt  has  had  the  produce  of  those  bills.  The  deed  is  foUowed  by  con- 
duct corresponding  with  the  inference  that  the  object  of  the  transaction  was 
to  facilitate  the  obtaining  of  further  advances.  FacOities  were  sought  to  be 
obtained  for  carrying  on  the  trade,  which  would  include  the  payment  of 
the  other  creditors.  There  is  an  absence  of  all  evidence  to  show  actual 
fraud.  The  effect  of  the  late  statute  was  to  take  away  the  difference  between 
transfers  by  deed  and  transfers  by  deliverv.  The  real  question  in  this  case 
is,  what  are  the  restraints  imposed  by  law  upon  traders  raising  money 
^or  the  purpose  of  carrying  on  their  trade.  Very  considerable  trans-  r^nQo 
actions  took  place  ^afterwards,  which  shows  that  the  parties  went  on  ^ 
with  an  increased  credit.  The  security  was  taken  with  a  view,  not  to  the 
trader's  stopping,  but  to  his  going  on.  In  Tuoyne^s  case,  3  Co.  Rep.  80  b, 
the  transaction  was  merely  colourable ;  th^re  was,  in  that  case,  no  reason 
why  possession  should  not  be  taken.  It  may  be  admitted,  that  upon  the 
face  of  the  deed  of  assignment  there  is  nothing  by  which  the  bankers  are 
compellable  to  make  fiirdier  advances ;  though  it  is  not  clear  what  view  a 
court  of  equity  would  take  of  the  operation  of  that  deed.  In  WhUwell  v. 
Thompson^  1  Esp.  N.  P.  C.  68,  Lord  Kenyon  said  that  all  the  cases  where 
the  assignment  of  his  property  by  a  trader  had  been  deemed  fraudulent  and 
an  act  of  bankruptcy,  had  been  where  it  had  been  given  for  a  bygone  debt; 
but  that  it  never  could  be  taken  to  be  law  that  a  trader  could  not  sell  his 
property  when  his  afiairs  became  embarrassed,  or  assign  them  to  a  person 
who  would  assist  him  in  his  difficulties,  as  a  security  for  any  advances  such 
person  mi^t  make  to  him.  Here,  the  object  of  the  assignment  was  not  to 
get  out  of  debt,  but  to  get  into  debt ;  Rose  v.  Haycock^  1  A.  &  £.  460,  n., 
3  N.  &  M.  644.  In  Baxter  v.  PrUchard,  1  A.  &  E.  456,  3  N.  &  M.  638, 
it  was  held  that  at  assignment  bv  a  trader  of  his  whole  stork,  with  intent 
to  abscond  from  his  creditors  and  carry  off  the  purchase-money,  is  not  an 
ad  of  bankruptcy,  when  the  purchaser  pays  a  fau*  price  for  the  goods,  and 
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is  ignorant  of  the  trader's  design.  In  Harwood  v.  BartleU^  6  N.  C.  61, 
8  Sc.  171,  goods  were  sold  by  die  defendant  as  agent  to  C,  in  contempla- 
on  of  C.'s  bankruptcy,  for  the  purpose  of  raising  money  for  the  benefit  of 
the  defendant  and  C,  and  defrauding  C.'s  creditors,  but  the  purchasen 
•9041  P^^  *  ^^^^  price,  and  were  not  *cognisant  of  any  fraud.  It  was 
^  held  that  the  sale  was  not  an  act  of  bankruptcy.  The  doctrine  of 
these  cases,  though  at  variance  with  the  dicta  and  decisions  in  some  of  the 
older  cases,  is  in  perfect  consonance  with  the  general  principle  of  the  bank- 
rupt law.  Here,  there  was  no  evidence  to  show  that  the  deed  did,  in  fact, 
convey  all  Mason's  property;  and,  if  it  were  so,  it  is  not  to  be  assumed  that 
the  defendants  knew  it ;  0am  v.  BrucBy  12  East,  225 ;  HerUig  v.  Staniforlh^ 
6M.&S.  122. 

The  plaintifis,  by  relying  on  the  subsequent  payments  in  the  action  of 
^ver,  have  adopted  those  payments,  and  cannot  now  recover  them  back: 
they  cannot  adopt  the  transaction  in  part  and  repudiate  it  in  part;  Birdwood 
▼.  Raphael^  5  Price,  593 ;  Brewer  v.  SparroWy  7  B.  &  C.  310,  1  Mann.  A 
Ryl.  2. 

BompaSy  Serjt.,  as  to  the  last  point.  In  the  action  of  trover  the  plaintifis 
sought  to  set  up  the  payments  only  in  the  event  of  its  being  held  that  the 
assignment  was  not  an  act  of  bankruptcy.  Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  Upon  the  aj^- 
ment  in  this  case,  which  was  an  action  for  mpney  had  and  received,  three 
questions  were  raised ;  first,  whether  the  execution  of  the  deed  of  the  28th 
December,  1841,  was  an  act  of  bankruptcy ;  secondly,  whether  the  banking 
company  had  notice  of  that  act;  thirdly,  whether  the  assignees,  by  setting 
up,  in  the  action  of  trover,  as  one  ground  of  their  right  to  recover,  that  the 
original  debt  had  been  smce  paid  off,  have  so  irrevocably  adopted  the  sub- 
sequent payments,  and  appropriated  them  to  the  liquidation  ot  the  original 
debt,  as  to  be  precluded  fi-om  recovering  the  amount  in  an  action  for  money 
had  and  received. 

*90^1  *Upon  the  first  question  we  are  of  opinion,  that,  although  the  deed 
J  did  not  purport,  on  the  face  of  it,  to  convey  all  Mason's  property, 
yet  the  evidence  was  sufficient  to  show  that  it  did,  in  fact,  substantially,  con- 
vey all  that  he  had  at  that  time ;  and,  although  the  assignment  was  evidently 
made  by  Mason  upon  the  expectation  that  the  bank  would  allow  him  to  re- 
main in  possession  and  carry  on  his  trade,  and  make  him  fiirther  advances 
on  the  credit  of  the  assi^ment,  yet,  as  there  was  no  sHpulaHan{a)  for  any 
fi*esh  advances,  and  as  the  deed  placed  it  in  the  power  of  the  bank  to  take 
possession  at  any  time,  and  to  sell  in  default  of  payment  on  demand,  this 
case  comes  within  the  principle  of  those  decisions  which  have  declared  that 
the  conveyance  of  all  a  trader's  property,  whether  band  fide  for  the  purpose 
of  regular  distribution  among  all  his  creditors,  or  by  way  of  security  to  bond 
fide  creditors  for  a  valuable  consideration,  is  fraudulent,  and  an  act  of  bank- 
ruptcy. It  is  so,  if  it  be  for  distribution  among  all  his  creditors ;  first,  be- 
cause thereby  he  necessarily  deprives  himself  of  the  power  of  carrying  on 
his  trade ;  secondly,  because  it  is  an  attempt  to  make  a  distribution  of  his 
effects  different  from  that  which  the  bankrupt  law  directs.  See  Lord 
Eldon's  judgment  in  Duttan  v.  Jtforrwon,  17  Ves.  193.  And  if  such  con- 
veyance is  made  as  a  security  to  creditors  for  a  pre-existing  debt,  then  it  is 
fi^uduleuL  ^nd  void:  not  only  because  the  trader  thereby  deprives  him- 
self of  the  power  of  canying  on  his  trade,  and  withdraws  his  effects  fit)m 
the  reach  of  his  other  creditors,  but,  according  to  Lord  Mansfield  in  Wars- 

(a)  Vide  ant^  901. 
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kyy.De  Mattos^  because  ^'  such  a  conveyance  of  all,  must  either  be  fraudu- 
lently kept  secret  or  produce  an  immediate  absolute  bankruptcy. "(a)  If 
this  had  been  the  case  of  a  conveyance,  upon  a  bond  fide  purchase  by  the 
defendant,  •the  transaction  would  have  been  protected  on  the  princi-  r«QQg 
pie  laid  down  in  Baxter  v.  Pritchardj  and  some  other  cases  referred  ^ 
to ;  or  if  it  had  been  an  assigment  by  way  of  security  to  the  bank  for  ad- 
vances of  money  thereafter  to  be  made,  the  observation  of  Lord  Kenyon  in 
the  case  of  WkUwell  v.  Thompson  would  have  applied  strongly  in  favour 
of  the  defendant.  But  as  it  was  a  security  for  a  by-gone  and  pre-contracted 
debt,  the  language  of  Lord  Kenyon  in  the  last  case,  and  that  of  the  judges 
in  the  other  cases,  pointedly  apply  the  principle  of  the  earlier  decisions  to 
this  transaction,  and  confirm  the  opinion  that  it  is  an  act  of  bankruptcy. 

Upon  the  second  question,  it  was,  of  course,  at  once  admitted  that  the 
company  had  notice  of  the  execution  of  the  deed ;  but  it  was  argued,  that, 
as  the  deed  did  not  purport  to  convey  all  the  bankrupt's  property,  they  had 
no  notice  of  that  which  rendered  it  an  act  of  bankruptcy.  Upon  reference, 
however,  to  the  evidence  of  the  mana^r  of  the  bank,  through  whom  the 
negotiation  for  the  security  took  place,  it  is  obvious  that  he  was  well  aware 
that  the  bankrupt  had  no  other  property  available  to  enable  him  to  carry  on 
his  trade,  or  to  provide  for  the  payment  of  his  other  creditors.  Therefore, 
the  company,  through  their  agents,  had  notice  of  all  the  facts  necessary  to 
render  the  transfer  an  act  of.  bankruptcy. 

Upon  the  third  point,  it  is  manifest,  on  the  statement  of  it,  that  the  as- 
signees could  only  be  considered  as  adopting  the  subsequent  payments  to 
the  amoimt  of  the  original  debt,  namely,  864/. ;  because  as  soon  as  payment 
to  that  extent  had  been  made,  the  deed  would  be  satisfied,  and  no  more 
would  be  necessary  to  enable  ^em  to  recover  in  an  action  of  trover.  At 
all  events,  therefore,  the  assimees  are  entitled  to  a  verdict  for  1022/.  Qs.  lOd. 
But  we  think  that  the  verdict  ou^ht  not  to  be  reduced.  If,  indeed,  the 
jury  had,  under  the  judge's  direction,  found  that  the  deed  of  the  28th  of 
•December,  was  no  act  of  bankruptcy,  and  the  verdict  in  the  action  i-^qq-t 
of  trover  could  only  be  supported  on  the  assumption  that  the  debt  ^ 
secured  by  the  deed  had  since  been  paid  off,  the  assignees  could  not  have 
repudiated  that  payment  in  the  action  for  money  had  and  received.  But,  in 
asserting  their  claim  in  the  action  of  trover,  the  assi^ees  appear  to  have 
done  no  more  th^  declare  that  if  the  deed  of  the  28th  of  December  was 
no  act  of  bankruptcy,  they  were  willing  to  adopt  and  confirm  so  much  of  the 
payment  as  was  sufficient  to  pay  off  Uie  original  debt.  But  as,  by  arrange- 
ment between  the  parties  at  the  trial,  both  the  questions  in  the  action  of  tro- 
ver were  reserved  for  the  opinion  of  the  court,  and  the  right  of  the  assignees 
to  recover  in  an  action  for  money  had  and  received,  was  also  reserved  for 
the  decision  of  the  court, — making,  as  it  were,  one  reference  of  the  whole 
question  between  the  parties  both  in  fact  and  in  law, — we  think  that  the  de- 
fendant cannot  be  allowed,  by  abandoning  all  claim  to  disturb  the  verdict 
in  the  action  of  trover,  to  withdraw  fix>m  &e  consideration  of  the  court  the 
ground  on  which  the  verdict  is  to  stand,  and  so  convert  a  conditional  adop- 
tion of  payments  into  an  absolute  appropriation  of  them  to  the  liquidation 
of  the  ori^nal  debt:  and  as,  in  our  opinion,  the  assignees  were  entitled  to 
recover,  in  both  actions,  upon  the  ground  that  the  execution  of  the  deed  of 
the  28th  of  December  was  an  act  of  bankruptcy,  we  think  that  the  assi^ees 
are  not  estopped  from  denying,  in  the  action  for  money  had  and  received, 
that  any  of  the  subsequent  payments  were  legally  appropriated  to  the  pay- 

(a)  (^iMTt^  the  necessity  of  adopting  either  alternative. 
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inent  of  the  original  debt.  In  Brewer  v.  Sparrow^  which  was  cited  and 
relied  on,  the  assignees  had  accepted,  unconditionally,  the  payment  of  a 
sum  of  money  as  the  balance  of  an  account  rendered  to  them  by  the  defend- 
ant; and  they  were  held  to  have  adopted  and  confirmed  the  account  so 
•9081  '^^^^^^  ^^^  P^^^«  ^^  Birdwood  v.  Raphael^  •which  was  also  relied 
^  on,  there  was  a  question  whether  a  general  pledge  by  the  bankrapt 
was  an  act  of  bankruptcy ;  but  in  an  action  of  trover,  brou^t  by  the  assign- 
ees to  recover  the  i^ue  of  the  goods  legally  pledged  by  the  bankrupt 
before  any  act  of  bankruptcy,  it  was  pressed  in  argument,  that  the  assignees 
ought  not  to  recover;  because,  as  they  could  only  succeed  on  the  assump- 
tion that  the  debt,  for  which  the  goods  had  been  pledged,  had  been  paid  off, 
and  as,  in  &ct,  the  pledge  had  been  redeemed  by  payments  after  the  act  of 
bankruptcv,  the  assignees  mieht  afterwards  recover  the  money.     The  answer 

S'ven  by  the  court  was,  in  substance,  that  as  the  payment  of  the  debt  formed 
e  foundation  of  the  right  of  the  assignees  to  maintain  trover  for  the  goods, 
they  could  not  afterward  disaf&rm  the  payments,  on  the  strength  of  which 
they  had  recovered  the  value  of  the  goo(ls.(a)  There,  the  only  foundation 
of  the  right  to  recover,  was,  the  admitted  payment  of  the  debt.  Here,  the 
assignees,  in  efiect,  recover  in  trover,  on  the  illegality  of  the  assignment, 
independendy  of  all  payment  of  the  debt  secured. 

We  think,  for  these  reasons,  that  the  assignees  are  right  in  each  of  the 
three  points  above  considered ;  and  that  they  are,  therefore,  entitled  to  re- 
tain the  verdict  for  the  fuU  amount  of  1886/.  Os,  lOd.  Consequently,  the 
rule  must  be  discharged.  Rule  dischsu^d 

(a)  Namely,  by  having  established  their  property  in  the  goods  themseWes  up  to  ibc 
momaiit  oi  the  oonyarsion. 
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The  judges  who  usually  sat  in  banco  during  this  tenn  were, 

TiNBAL,  C.  J.  EbSKINE^  J. 

CoLTBfAK,  J.  CrESSWELL,  J. 


CLAPPERTON  and  Wife  v.  CATHERINE  MONTEITH. 

It  IB  DO  objection  to  the  discbBrge  of  a  prisoner,  under  the  48  6.  3,  c.  123,  that  he  hat 

petitioned  and  has  been  remanded  by  the  Insolvent  court. 
The  notice  of  motion  under  that  statute  must  be  entitled  in  accordance  with  the  title  of 

the  cause. 

Talfourd^  Seijt.,  moved  for  the  discharge  of  the  defendant  under  the 
48  G.  3,  c.  123,  she  having  been  in  custody  for  twelve  calendar  months, 
in  execution  for  a  debt  not  exceeding  20/.,  exclusive  of  costs. 

Byles^  Serjt.,  showed  cause,  in  the  first  instance,  on  the  ground  that  the 
defendant  had  petitioned  the  Insolvent  Debtors'  Court  for  her  discharge,  and 
had  been  remanded  *until  she  should  produce  a  certain  bond  for  r*Q|/) 
securing  to  her  an  annuity  of  50/.  per  annum.  He  submitted,  that,  ■- 
under  these  circumstances,  this  court  had  no  jurisdiction,  inasmuch  as  the 
defendant  was  now  under  the  jurisdiction  of  the  Insolvent  Court.  At  any 
rate  this  court  will  not  interfere,  for  if  the  application  were  to  succeed  that 
court  would  lose  its  power  over  her.  The  other  side  will  probably  call  the 
attention  of  the  court  to  Chew  v.  Lye^  7  Dowl.  P.  C.  465.  But  there  is  a 
fact  in  this  case  which  did  not  exist  there,  namely,  that  the  remand  was 
to  produce  a  document.  [Tindal,  C.  J.  In  Hopkins  v.  Pledger^  1  D.  & 
Lowndes,  119,  it  was  held  that  a  prisoner  in  custody  for  twelve  calendar 
months  for  a  debt  under  20/.  was  entitled  to  his  discharge  under  the  48  G.  3, 
c.  123,  notwithstanding  he  had  applied  for  relief,  under  the  1  &  2  Vict., 
c.  110,  to  the  Insolvent  Court,  ana  the  commissioner  had  adjudged  that  he 
should  not  be  entitled  to  the  benefit  of  that  act  for  three  years — ^the  opera- 
tion of  such  an  order  being,  not  to  secure  the  imprisonment  of  the  appli- 
cant for  that  length  of  time  at  aD  events,  but  only  to  prevent  his  obtaining 
for  so  long  the  benefit  of  the  insolvent  act.] 

The  learned  serjeant  took  a  further  objection,  that  the  notice  of  the  in- 
tended application  was  not  properly  intituled — ^the  title  of  the  cause  being 
^^  Thomas  Clapperton  and  Caroline  his  wife,  plaintiffs,  and  Catherine  Mon- 
teith,  defendant ;"  and  the  notice  being  intituled,  <*  Thomas  Clapperton 
and  Caroline  his  wife,  plaintifis,  and  Catherine  Ure,  sued  as  Cauierine 
Monteith,  defendant." 
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Talfourd  Setjt,  submitted  that  there  was  no  ground  for  opposing  the 
motion.     In  answer  to  the  second  objection,  he  contended  that  the  notice 
was  not  invalidated  by  the  addition  of  the  defendant's  real  name. 
•9111       *TiNDAL,  C.  J.  You  must  give  another  notice,  and  come  again 
-I   better  prepared. 

The  restof  the  court  concurred.  Rule  discharged. 


SMART  V.  NOKES. 

In  debt  the  defendant  pleaded  never  indebted,  and  payment ;  the  plaintiff  gave  in  evidence 
in  chief  a  document  purporting  that  the  defendant  admitted  the  debt,  but  that  it  had 
been  paid  by  a  bill  of  exchange:  Held,  that  the  unstamped  bill  was  admissible  in  evi- 
dence for  the  plaintiff  to  negative  the  alleged  payment. 

Debt,  for  money  lent,  for  interest,  and  upon  an  account  stated.  1000/. 
was  demanded  in  each  count. 

Pleas — never  indebted,  and  payment. 

The  plaintiff,  in  his  particulars,  after  giving  credit  to  the  defendant  for  a 
payment  of  500/.,  claimed  500/.  as  the  balance  of  the  debt,  with  interest  at 
5  per  cent. 

At  the  trial,  before  Cresswell,  J.,  at  the  sittings  for  Middlesex,  in  las* 
Michaelmas  term,  it  was  proved  that  there  had  been  various  money  trans- 
actions between  the  plaintiff  and  the  defendant,  which,  it  was  allowed, 
resuhed  in  a  debt  due  from  the  latter  to  the  amount  of  1000/.    In  order  to 

f)rove  the  defendant's  admission  of  the  debt,  the  plaintiff  produced  the  fol- 
owing  document  in  the  defendant's  writing : — 
£    s.     d. 
"1000  >  500    0    Ocash 
J  500    0    Obill 
33    6    8  interest 


533    6     8  Bill  at  four  month's  date,  at  the 

rate  of  20/.  per  cent. 

''May  2,  1841." 
The  plaintiff's  counsel  then  proposed  to  produce  the  bill  in  question, — 
•9121  ^^^^^  ^^  improperly  stamped, — ^for  the  •purpose  of  anticipating  the 
-I  inference  that  might  be  drawn  from  this  document,  that  the  500/. 
Had  been  paid  by  a  bill.  The  reception  of  the  bill  in  evidence  was  objected 
to  on  behalf  of  the  defendant;  and  it  was  rejected  by  the  learned  judge  on 
the  authority  of  Sweeting  v.  flo/sc,  9  B.  &  C.  365,  4  Mann.  &  R.  287.(a) 
No  witnesses  were  called  for  the  defendant,  and  no  other  evidence  was 
given  of  any  payment.  The  learned  judge  left  it  to  the  jury  to  say  whether 
or  not  they  were  satisfied  that  there  had  been  an  ascertained  debt  of  1000/. ; 
and  if  so,  whether  it  had  been  paid.  They  found  that  there  had  been  a 
debt  to  that  amount,  but  that  it  had  been  liquidated  by  payment  of  500/.  in 
cash,  and  the  bill  for  533/.  6s.  8(/.  The  verdict  was  accordingly  entered 
for  the  plaintiff  on  the  first  issue,  for  the  defendant  on  the  second. 

(a)  Where  it  was  agreed  between  the  drawer  and  acceptor  of  a  bill  of  exchange,  which 
had  become  due,  that  it  should  be  renewed,  and  on  the  back  of  the  bill  another  instra- 
ment  for  the  same  value  was  drawn  and  accepted  by  the  same  parties,  but  it  was  not 
■tamped ;  at  the  same  time  the  name  of  the  acceptor  was  erased  from  the  genuine  bill. 
In  an  action  on  that  bill,  Lord  Tenterde'n,  C.  J.,  lefl  it  to  the  jury  to  find  whether  it  had 
been  cancelled  with  the  consent  of  the  drawer;  and  the  unstamped  instrument  was  sub- 
mitted to  the  view  of  the  jury:  but  the  court  held  that  the  jury  ought  not  to  have  beea 
permitted  to  draw  a  conclusion  of  fact  from  •*^  unstamped  instrument. 
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Talfaurd,  Serjt.,  in  the  same  term  (9th  November,)  obtained  a  rule  nisi 
for  a  new  trial,  upon  the  ground  that  the  unstamped  bill  had  been  improp- 
erly rejected,  and  also  that  the  verdict  was  against  evidence.  On  the  first 
point  he  cited  R.  v.  Hawkeswood,  1  Le^ch,  C.  C.  292,  3d  ed.,  2  East,  P.  C. 
955,  2  T.  R.  606,  n. ;  Bayley  on  BiUs,  80,  5th  ed. ;  R.  v.  Pooley,  3  B.  & 
P.  311 ;  Dover  v.  Maestaer^  5  Esp.  N.  P.  C.  92;  J^Tash  v.  Duncomby  1  Moo. 
&  R.  104.  [TiNDAL,  C.  J.,  referred  to  Gregory  v.  Fraserj  3  Campb.  454, 
the  report  of  which  case  Cresswell,  J.,  observed  was  not  very  satisfactory.] 

•J5ampfl5,  Serjt.  now  showed  cause.  The  bill  of  exchange,  being  r»9j3 
insufficiently  stamped,  could  not  be  ^ven  in  evidence  for  any  pur-  ^ 
pose.  The  31  G.  3,  c.  25,  (which  has  been  incorporated  with  the  subse- 
quent stamp  acts,)  by  s.  19,  expressly  provides  ''  that  no  bill  of  exchan^ 
liable  to  the  duties  imposed,  shall  be  pleaded,  &c.  or  given  in  evidence  m 
any  court,  or  admitted  in  any  court  to  be  good,  useful  or  avaUable{a)  in  law 
or  equity,"  unless  duly  stamped.  Sweeting  v.  Halse  and  Jardine  v.  Payne^ 
1  B.  &  Ad.  663,  are  expressly  in  point.  In  the  latter  case  it  was  held  that 
an  unstamped  bill  could  not  be  given  in  evidence  for  the  purpose  of  showing, 
by  an  endorsement  on  it,  that  the  plaintiff  was  the  person  mentioned  in  a 
letter  written  by  the  defendant.  [Cresswell,  J.  It  may  be  said  that  in 
Sweeting  v.  Halse^  the  unstamped  renewed  bill  was  offered  in  evidence  to 


prove  a  contract  to  cancel  the  original  bill :  in  this  case,  the  paper  purporting 
to  be  a  bill  was  oflered  to  prove  thai  it  had  no  effect  or  validity  as  a  bill,  (a) 
Still,  it  could  not  be"  given  in  evidence,"  according  to  the  words  of  the 
statute,  even  for  that  purpose.  In  the  cases  cited  the  unstamped  document 
was  tendered  in  evidence,  not  as  a  valid  instrument,  but  for  a  collateral  pur- 
pose. If  such  documents  were  so  admitted,  it  would  be  an  evasion  of  the 
statute,  as  the  jury  might  always  infer  from  them  a  debt  between  the  parties. 
The  cases  relied  upon  on  the  other  side  are  either  cases  of  felony ;  as 
R.  V.  Hawkeswoodj  and  R.  v.  Pooley;  or  of  bribery ;  as  Dover  v.  Maestaetj 
and  Coppock  v.  Bower j  4  M.  &  W.  361 ;  or  of  usury ;  as  Xash  v.  Dun- 
comb ;  or  of  fraud ;  as  Gregory  v.  Fraser.  These  cases  are  exceptions 
to  the  •general  rule,  rendered  necessary  for  the  ends  of  justice,  t^ma 
[Ebskine,  J.,  referred  to  Wilson  v.  Vysar^  4  Taunt.  288,  where  it  *■ 
was  held  that  a  bill  of  exchange  written  on  a  wrong  stamp,  was  no  pay- 
ment, although  it  would  have  been  paid  if  presented  m  time.]  There,  as  m 
Ctmdyy.  Marriott^  1  B.  &  Ad.  696,  no  objection  seems  to  have  been  taken 
to  the  admissibility  of  the  bill. 

Tal/ourd,  Serjt.,  (with  whom  was  WUlTnore^)  in  support  of  the  rule.  The 
object  with  which  the  unstamped  bill  was  produced  was  not,  to  use  it  as  a 
"  eood,  useful  or  available "  instrument,  but  to  rebut  the  inference  that 
might  be  drawn  fi'om  the  document  which  had  been  put  in  evidence,  that 
the  defendant  had  paid  the  balance  of  his  debt  by  a  bill.  It  lay  upon  the 
defendant  to  establish  that  payment;  but  he  gave  no  evidence  of  it,  and 
relied  entirely  upon  the  inference  in  question.  The  plaintiff  was  at  liberty, 
therefore,  to  show  that  such  inference  was  false,  by  producing  the  document 
which,  although  purporting  to  be  a  bill,  was  not  available  as  such.  The 
defendant,  undoubtedly,  is  precluded  by  the  stamp  act  firom  setting  up  the 
bill  as  a  valid  one ;  but  that  is  in  effect  what  he  is  seeking  to  do.  R.  v. 
Reculisty  2  Leach,  C.  C.  703, 704.  811 ;  2  East,  P.  C.  956,  is  an  additional 
authority,  to  those  already  cited,  to  show  that  such  a  document  is  admissible 

(a)  The  words  in  italics  are  treated  by  the  court  (post,  915.  917, 918,)  as  grammaacalljr 
connected  with  the  whole  of  the  preceding  matter ;  tamen  muere;  it  vide  if^rd,  {b) . 

ib)  This  distinction  was  disallowed  by  the  Court  of  Exchequer  in  BuxUm  v.  ComtiA, 
13M&W.426 
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for  collateral  purposes:  and  though  that  was  a  criminal  case,  there  is  no  such 
distinction  as  has  been  suggested,  between  the  rules  of  evidence  in  civil  and 
criminal  cases ;  JVash  v.  Dancomb,  The  true  principle,  as  recognised  in 
WUliams  v.  Gerry ^  10  M.  &  W.  296  ;  2  Dowl.  N.  S.  201,  is,  that  a  party 
cannot  avail  himself  of  an  unstamped  document  for  the  purpose  of  enforcing 
it ;  but  that  he  may  put  it  in  evidence,  where  his  object  is  to  invalidate  it. 
♦91 51       *TiNDAL,  C.  J.  The  question  in  this  case  is,  whether  the  plaintiflf 

l  ought  to  have  been  allowed  to  give  in  evidence  this  insufficiently 
stamped  bill  of  exchange.  And  taking  into  consideration  the  position  of 
the  cause  when  it  was  tendered,  and  the  purpose  for  which  it  was  offered, 
I  am  of  opinion  that  it  ought  to  have  been  received  in  evidence.  But  for 
the  statute  31  G.  3,  c.  25,  there  would  be  no  objection  to  the  admissibility 
in  evidence  of  an  unstamped  bill  of  exchange.  The  question  therefore  is, 
what  is  the  nature  of  the  prohibition  contained  in  that  statute,  and  how  far 
does  it  extend?  The  words  of  the  statute  are,  "no  bill  of  exchange^ &c. 
liable  to  be  stamped,  &c.  shall  be  pleaded^  &c.,  or  given  in  evidence^  in  any 
court,  or  be  admitted  in  any  court  to  be  good^  usejul  or  availabk  in  law  or 
equity,"  unless  duly  stamped.  The  prohibition,  therefore,  in  its  direct 
terms,  applies  only  to  cases  where  such  a  bill  is  pleaded  or  given  in  evidence 
as  a  good,  useful  or  available  bill.  At  the  time  the  bill  in  question  was 
tendered  in  evidence  the  cause  stood  in  this  position: — the  plaintiff  had  put 
in  evidence  a  document  in  the  defendant's  hand-writing,  to  show  an  admis- 
sion of  a  balance  of  500/. ;  but  the  fair  inference  firom^that  document,  unex- 
plained, was,  that  this  balance  had  been  paid  by  a  bill  at  four  months'  date 
for  533/.  6s.  8d.  What  the  plaintiff  had  in  view,  therefore,  in  tendering 
the  bill  in  evidence,  was,  not  to  show  that  the  bill  mentioned  in  the  memo- 
randum was  "good,  useful  or  available,"  but  that  the  statement  respecting 
it  in  the  memorandum  was  false  in  fact,  and  that  the  instrument  really  given 
in  pursuance  of  the  memorandum,  and  which  purported  to  be  a  bill  at  four 
months  for  533/.  6^.  Sd.,  was  wholly  worthless,  unproductive  and  unavaila- 
ble— a  mere  piece  of  waste  paper.  I  think  the  instrument  tendered  witii 
that  view,  was  admissible,  and  that  it  does  not  come  within  the  prohibition 
♦9161   ^  ^^  statute.     Nor  does  it  appear  to  me  that  *any  of  the  authorities 

-I  cited,  militate  a^inst  this  position.  Sweeting  v.  Halse  is  the  strongest 
case  against  the  plaintiff.  But  m  that  case  the  very  purpose  of  giving  the 
unstamped  bill  in  evidence  was,  to  prove  an  existing  contract  between  the 
parties — namely,  a  contract  to  cancel  the  former  bill — not,  as  here,  to  show 
that  the  unstamped  instrument  was  unavailable.  The  later  case  of  WiUiams 
v.  Oerry  is  not  inconsistent  with  the  present  decision.  It  was  there  held, 
that  the  plaintiff,  who  claimed  title  to  certain  goods  under  a  bill  of  sale, 
could  not,  in  order  to  prove  the  bill  of  sale  to  be  bondfidcj  give  in  evidence 
a  previous  unstamped  bill  of  sale,  which  had  been  cancelled,  of  the  same 
goods  by  the  same  party.  For  there,  again,  the  unstamped  bill  of  sale  was 
produced  to  show  an  existing  contract,  which  the  plaintiff  was  seeking  to 
enforce :  it  could  not,  therefore,  be  said  that  it  was  tendered  merely  for  a 
collateral  purpose.  Let  us  suppose  that  in  the  present  case  an  issue  had 
been  directed  to  try  whether  the  defendant  had  paid  the  plaintiff  the  sum  of 
533/.  6s,  8d,  by  a  bill  of  exchange :  surely  in  such  an  issue  it  would  have 
been  competent  to  the  plaintiff  to  produce  the  document  in  question  to  the 
jury,  for  the  purpose  of  showing  that  what  purported  to  be  a  bill  of  exchange 
was,  by  reason  of  the  insufficiency  of  the  stamp,  in  reality  no  bill  at  all.  It 
would  be  singularly  unjust  that  a  plaintiff,  in  availing  himself  of  a  memo- 
randum which  proved  mat  the  defendant  was  indebted  to  him,  should  be 
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bound  by  every  assertion  or  statement  in  that  memorandum,  and  should  be 
wholly  without  the  power  of  showing  that  they  were  untrue.  I  think,  there- 
fore, that  the  rule,  must  be  made  absolute  upon  the  first  point. 

CoLTMAN,  J.  I  also  am  of  opinion  that  the  instrument  in  question  was 
improperly  rejected.  The  case  stands  upon  a  very  different  footing  from 
those  that  have  been  *cited,  in  which  unstamped  documents  have  r»q^  ^ 
been  held  to  be  inadmissible.  The  party  in  this  case,  who,  in  effect,  ^ 
is  seeking  to  contravene  the  stamp  laws,  is  the  defendant,  and  not  the  plain- 
tiff. It  lay  upon  the  defendant,  to  prove  the  fact  of  payment ;  and  it  is  he 
who  is  endeavouring  to  show  that  the  unstamped  bill  was  "  good,  useful 
and  available."  The  plaintiff  seeks  to  show  the  contrary:  and  I  think  he  is 
at  liberty  to  do  so,  by  the  production  of  the  instrument,  without  infringing 
either  the  words  or  the  meaning  of  the  statute ;  and  that  none  of  the  cases 
cited  are  inconsistent  with  our  so  holding. 

Erskine,  J.  I  also  am  of  opinion  that  this  bill  of  exchange,  though  in- 
sufficiently stamped,  was  admissible  in  evidence  for  the  purpose  for  which* 
it  was  tendered,  namely,  to  rebut  the  inference  which  might  be  drawn  fi-om 
the  memorandum  previously  given  in  evidence,  that  the  defendant's  debt 
had  been  paid  by  a  bill.  Under  the  circumstances  of  the  case  nothing  could 
be  more  unjust  than  to  exclude  the  bill  in  question ;  and  I  should  be  most 
unwilling,  therefore,  to  put  such  a  construction  upon  the  statute  as  would 
have  that  efiect,  unless  the  words  of  its  enactments  were  so  stringent  as  to 
lead  to  no  other  conclusion.  Taking  the  first  part  of  the  section  alone, 
which  says  that  no  bill  of  exchange,  &c.  (unless  duly  stamped^  '^  shall  be 
pleaded  or  given  in  evidence  in  any  court,"  the  words  would  be  imperative ; 
out  taking  the  whole  of  the  section  together,  the  latter  part  of  which  goes 
on  to  say,  "  or  be  admitted  in  any  court  to  be  good,  useful  or  available,"  I 
think  it  quite  clear  that  the  object  of  die  legislature  was  to  prevent  such  a 
document  from  being  given  in  evidence  with  a  view  of  setting  it  up  as  a  bind- 
bg  and  obligatory  contract.  And  this  interpretation  of  the  statute  is  dis- 
tinctly recognised,  in  Williams  v.  Gtrry^  both  by  Lord  Abingeh,  C.  B.,  and 


Alderson,  B.   The  •latter  observed, "  The  only  cases  in  which  such 


[•918 


an  instrument  is  allowed  to  be  given  in  evidence  without  a  stamp  are, 
where  it  is  used  for  the  purpose  of  showing  that  it  never  had  any  validity  at 
aU,  but  was  merely  colourable  :"  and  that  is  precisely  the  present  case ;  for 
here,  the  instrument  purporting  to  be  a  bill,  was  tendered  to  show  that  it 
never  had  any  validity  as  such,  but  was  merely  a  colourable  payment. 

Cresswell,  J.  I  concur  with  the  rest  of  the  court  in  thinking  that  under 
the  circumstances  I  ought  to  have  received  in  evidence  die  unstamped  bill 
in  question,  though  I  cannot  consider  the  point  free  from  difficulty.  The 
instrument  was  not  evidence  upon  the  first  issue,  either  to  prove  a  debt,  or 
a  contract  between  the  parties,  or  an  account  stated ;  but  when  it  is  given 
in  evidence  on  the  new  trial,  it  will  be  difficult  to  prevent  the  iury  from  at- 
taching^ some  weight  to  it  as  evidence  upon  that  issue.  The  judge,  however, 
who  tries  die  cause  must  deal  with  that  difficulty  as  best  he  can.  But  as 
there  is  a  plea  of  payment  on  the  record,  the  burden  of  proving  which  lay 
upon  the  oefendant,  I  think  it  was  competent  for  the  plaintifTs  counsel — 
anticipating  that  an  inference  might  be  sought  to  be  raised  on  the  other  side 
from  a  document  already  in  evidence,  that  a  payment  by  a  bill  of  exchange 
had  in  fact  been  made — to  rebut  such  inference,  and  show,  by  the  produc- 
tion of  the  bill  in  question,  though  unstamped,  that  it  was  worthless,  and 
therefore  not  a  payment.  This  was  not  giving  the  bill  in  evidence  as  ^^  good, 
usefiil  or  available."    J  certainly  felt  much  pressed  at  the  trial  by  the  case 
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of  Sweeting  v.  Halse:  but  perhaps  that  case  may  be  distinguished  in  this 
manner,  that  there,  the  unstamped  bill  of  exchange  was  tendered  to  prove 
the  cancellation  of  another  bill :  and  the  unstamped  bill  could  only  have 
•Q191  *^^^^  received  for  that  purpose  on  the  supposition  that  it  was  a  good 
^  and  available  bill ;  and  it  was  inadmissible  as  such,  because  it  vxu 
unstamped.  Rule  absolute. 


JACOBSOHN  V.  BLAKE  and  COMPTON. 

The  plaintiff  having  landed  some  goods  liable  to  duty  at  the  custom-house,  they  were 
taken  possession  of  by  ihe  defendants,  who  were  custom-house  officers,  for  the  par- 
pose  of  examination,  and  detained  by  them  upon  a  misapprehension  that  they  were 
prohibited  and  liable  to  forfeiture.  They  were  aAerwards  returned  to  the  plaintiff:  Hetdj 
that  the  defendants  were  not  liable  in  tre^pasi. 
Qiuerc,  whether  they  would  have  been  liable  in  another  form  of  action,  if  it  had  been 
>      shown  that  they  had  detained  the  goods  for  an  unreasonable  time. 

Trespass.  The  declaration  stated,  that  before  and  at  the  time  of  the 
committing  of  the  trespasses  thereinafter  mentioned,  the  defendants  were 
custom-house  officers,  and  acted  as  such  at  the  custom-house  in  the  city  of 
London,  and  thereupon  afterwards,  to  wit  on,  &c.,  and  on  divers  days,  &c., 
the  defendants,  with  force  and  arms,  seized  and  took  certain  goods  and 
chattels  of  the  plaintiff,  to  wit,  2000  dozens  of  scissors  on  cards,  &c.,  of 
great  value,  to  wit,  &c.,  under  a  false  pretence  that  the  said  goods  and  chat- 
tels were  forfeited  as  having  been  imported  contrary  to  the  provisions  of  a 
certain  act  of  parliament,  and  the  defendant  then  Kept  and  detained,  and 
caused  to  be  kept  and  detained,  the  said  goods  and  chattels  on  the  pretence 
aforesaid,  for  a  long  space  of  time,  to  wit,  for  six  months  next  following,  &c., 
at  the  expiration  of  which  time  the  said  goods  and  chattels  were  delivered 
up  to  the  plaintiff:  and  the  plaintiff  fiirther  saith,  that  by  reason  of  the 
seizure  and  detention  of  the  said  goods  and  chattels  by  the  defendants  as 
aforesaid,  the  plaintiff  hath  lost  and  hath  been  deprived  of  divers  great  gains 
and  profits,  amounting  to,  &c.,  by  reason  of  the  market  price  of  the  said 
•9201  S^°^  ^^  chattels  having  fallen,  to  the  amount  aforesaid,  •between 
-I  3ie  respective  times  at  which  the  said  goods  and  chattels  were  so 
seized  as  aforesaid,  and  their  delivery  up  to  the  plaintiff  as  aforesaid ;  and 
the  plaintiff  in  fact  saith,  that  the  market  price  and  value  of  the  said  several 
^ods  and  chattels,  when  seized  and  detained  by  the  defendants,  amounted 
m  the  whole  to  a  large  sum  of  money,  to  wit,  &c. ;  and  that  the  market 
price  and  value  of  the  said  goods  ana  chattels  when  delivered  up  to  him, 
the  plaintiff,  amounted  in  the  whole  to  a  much  smaller  sum,  to  wit,  &c. :  and 
the  plaintiff  further  saith,  that  the  said  goods  and  chattels  became  and  were 
greatly  deteriorated  and  depreciated  in  condition  and  value  by  reason  of 
die  detention  aforesaid  :  and  the  plaintiff  further  saith,  that,  by  means  of 
the  premises,  he  the  plaintiff  was  put  to  and  forced  and  obliged  to  pay,  and 
did  pay,  a  large  sum  of  money,  to  wit,  &c.,  for  warehouse-rent  for  the  said 
goods  during  their  detention  as  aforesaid,  and  for  the  expenses  incurred  in 
and  about  the  opening  and  inspecting  of  the  said  goods :  and  the  plaintiff 
also  saith,  that  he  hath  also,  by  means  of  the  premises,  been  put  to,  and 
forced  and  obliged  to  pay,  and  hath  in  fact  paid,  expenses  to  a  large  amount, 
to  wit,  &c.,  in  and  about  the  employment  of  law  and  custom-house  agents 
for  the  recovery  of  the  possession  of  the  said  property:  and  the  plaintiff 
also  saith,  that  he  hath  also,  by  means  of  the  premises,  incurred  losses  and 
expenses  to  a  large  amount,  to  wit,  &c.,  by  reason  of  the  loss  of  time  of 
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clivers  clerks  and  servants  of  the  plaintiiT,  occasioned  by  then  emplryment 
in  attendances  at  the  custom-house  in  the  city  of  London,  and  elsewhere, 
during  the  time  that  the  goods  of  the  plaintiff  were  so  detained  as  afore* 
said,  for  the  purpose  of  recovering  possession  of  the  said  goods,  and  in 
and  about  certain  correspondence  and  incidental  expenses  connected  with, 
and  occasioned  by,  the  seizure  and  detention  of  the  goods  as  aforesaid ; 
and  the  plaintiff  also  saith,  that  by  reason  of  the  seizure  and  detention  of 
the  said  goods,  under  the  false  pretences  *aforesaid,  he  the  plaintiff  r*Qoi 
was  forced  and  obliged  to,  and  did  send  for  one  Daniel  Lutter,  the  ^ 
manu&cturer  of  the  said  goods,  from  Solangen,  in  the  kingdom  of  Prussia, 
in  order  to  establish  the  fdsity  of  the  pretence  under  which  the  said  goods 
were  so  seized  as  aforesaid,  which  said  D.  L.  did  accordingly  come  over 
to  this  country  for  the  purposes  aforesaid,  and  continue  here  for  a  long  space 
of  time,  to  wit,  for  six  months :  and  the  plaintiff  farther  saith,  that  he  the 
plaintiff  hath  paid  to  the  said  D.  L.  a  large  sum  of  money,  to  wit,  &c.,  as 
and  for  expenses  incurred  in  and  about  the  said  journey  from  Solangen,  in 
the  kingdom  of  Prussia,  and  in  and  about  his  stay  in  this  country  for  the 
purposes  aforesaid :  and  the  plaintiff  farther  saith,  that  by  reason  of  the 
seizure  and  detention  of  the  said  goods  he  the  plaintiff  hath  been  deprived 
of  all  interest  which  he  might  have  made  on  the  moneys  which  he  could 
and  might  have  acquired  by  the  sale  of  the  said  goods  at  the  times  when 
the  same  were  so  seized  by  the  defendants ;  and  other  wrongs,  &c. 

Plea,  not  guilty — by  statute.(a) 

At  the  trial  of  the  cause,  before  Tindal,  C.  J.,  and  a  special  Jury,  at  the 
sitttin^  for  Middlesex  after  last  Michaelmas  term,  the  following  facts  ap-' 
pearea  in  evidence : — 

On  the  23d  of  September,  1842,  several  cases  of  cutlery,  consigned, 
amongst  other  things,  to  the  plaintiff  in  London,  arrived  in  the  Thames,  on 
board  the  ship  Columbia,  from  Rotterdam.  They  were  landed,  on  the 
custom-house  quay,  by  a  bill  of  sight,(i)  and  warehoused  in  the  ordinary 
manner.  Some  of  these  cases  contained  knives  and  scissors  which  were 
mounted  upon  cards,  whereon  was  printed  in  English,  '^  superior  knives 
(or  scissors,)  •made  of  the  best  double-refined  steel."  On  the  26th  r*QOQ 
some  more  cases  of  cutlery  arrived  on  board  the  ship  Giraffe  from  ^ 
Rotterdam.  They  were  also  landed  on  the  custom-house  quay  by  a  bill  of 
sight,  and  warehoused.  Some  of  these  cases  contained  similar  cards  to 
those  before-mentioned ;  others  contained  knives  and  scissors,  upon  some 
of  which  were  impressed  the  words  "  Watson,  Barbican,  Norton  Folgate ;" 
upon  others  "Daniel  Lutter,  extra-patent  silver  steel."  The  cutlery  with 
the  name  of  Watson  upon  it,  had  been  made  to  order  for  one  Charles  Wat- 
son, a  warehouseman,  who  had  premises  in  Norton  Folgate  and  in  Barbi- 
can, but  who  was  not  a  manufacturer  of  cutlery  or  hardware.  Daniel 
Lutter  was  the  agent  of  the  plaintiff  at  Solangen  in  Prussia,  and  the  actual 
manufacturer  of  the  whole  of  the  cutlery  in  question.  On  the  28th  the 
several  cases  were  examined  by  the  defendants,  who  were  custom-house 
officers,  and  the  plaintiff's  son ;  and  the  defendants,  conceiving  the  contents 
were  liable  to  seizure — the  printed  cards  under  the  5  &  6  Vict.,  c.  47,  (a 
customs  act)  table  (A,)  class  19,  by  which  the  importation  of  "  paper  printed 
in  the  English  language"  is  prohibited,  and  the  stamped  cutlery  imder  the 

(o)  Vide  3  &  4  W.  4,  c.  53,  ».  105. 

(6)  A  ^'  sight  entry^'  was  stated  to  be,  an  entry  made  when  a  merchant  cannot  make  a 
"perfect  entry'' of  the  goods,  (th<tc  is,  by  describing  their  nature  and  value,)  they  are 
landed  to  be  inspected,  for  which  purpose  they  are  taken  to  an  examining  floor,  and  after 
inspection  a  perfect  entry  is  made. 
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•9231  ^  ^  ^  Vict,  c.  113,  s.  6,  (a) — said  they  •must  detain  the  goods ;  and 
■I  the  cases  were  accordingly  placed  under  "stop."  The  plaintiff's 
son  afterwards  applied  to  the  defendants  for  the  goods,  but  was  informed 
thejr  were  under  detention,  and  would  be  prosecuted  as  seizures.  The 
plaintiff's  son  replied,  "  If  they  are  to  be  detained,  we  must  apply  to  the 
board."  The  plaintiff  thereupon  memorialised  the  commissioners  of  customs 
several  times  without  success ;  but  ultimately,  in  the  month  of  February, 
1843,  the  goods  were  delivered  up  to  him  on  payment  of  the  duty ;  where- 
upon the  present  action  was  commenced. 

Upon  the  part  of  the  defendants  it  was  objected,  first,  that  as  there  had 
been  no  duty  paid,  or  bill  of  entry  delivered,  pursuant  to  the  3  &  4  W.  4, 
c.  52,  ss.  18,  59,  and  60,(6)  the  plaintiff  was  not  in  a  situation  to  insist 
•Q241  *"P^'^  ^^  delivery  of  the  goods  at  the  time  of  the  alleged  detention ; 
•I  that  the  goods  having  been  legally  in  the  possession  of  the  defend- 
ants, and  there  having  been  no  seizure  by  them,  the  action  of  trespass  could 
not  be  maintained ;  and  that,  at  any  rate,  no  act  of  trespass  had  been  proved 
against  them.  The  lord  chief  justice  acceded  to  the  latter  view,  and  directed 
the  jury  to  find  a  verdict  for  the  defendants ;  but,  at  the  same  time,  in  order 
to  prevent  the  necessity  for  a  new  trial,  he  requested  them  to  find  the  amount 
of  damages  to  which  the  plaintiff  would  be  entitled,  supposing  the  action- 
to  be  maintainable  ;  and  Uie  jury  having  assessed  the  damages  at  the  sum 
of  20/.,  his  lordship  reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  that  amount. 

Channell^  Serjt.,  (with  whom  was  Warren,)  now  moved  accordingly.  If 
the  defendants  had  detained  the  goods  upon  the  ground  suggested  at  the 
trial,  namely,  the  non-payment  of  the  duty  or  their  non-entry,  the  action  of 
trespass  would  certainly  not  have  been  maintainable,  as  it  would  have  been 

(a)  Which,  afler  reciting  that  ^'  articles  of  cutlery  and  hardware  of  foreign  manufacture, 
and  packages  of  such  articles,  have  been  imported  into  the  United  Kingdom  and  intotlie 
British  possessions  abroad,  bearing  the  names  or  marks  of  British  manufacturers  resident 
in  the  United  Kingdom,  to  the  great  prejudice  of  such  manufacturers;  and  whereas  it  ii 
expedient  that  regulations  should  be  made  for  the  prevention  of  such  importations,"  enacts, 
^  that  from  and  after  the  5th  day  of  January,  1839,  any  articles  of  cutlery  or  hardware  of 
foreign  manufacture,  and  any  packages  of  such  articles,  imported  into  the  United  King- 
dom or  into  the  British  possessions  abroad,  bearing  the  names  or  marks  of  such  British 
manufacturers,  shall  be  forfeited,  and  shall  and  may  be  seized,  prosecuted  and  condemned, 
and  the  proceeds  thereof  distributed  and  applied  in  like  manner  as  any  goods  now  are 
directed  to  be  seized,  prosecuted  and  condemned,  and  their  proceeds  are  directed  to  be  dis- 
tributed and  applied^  under  any  law  or  laws  relating  to  the  customs.^' 

See  also  the  5  &  6  Vict.,  c.  47,  s.  11. 

(h)  Which  enacts,  ^^  that  the  person  entering  any  goods  inwards  (whether  for  payment 
of  duty,  or  to  be  warehoused  upon  the  first  perfect  entry  thereof,  or  for  payment  of  duty 
upon  the  taking  out  of  the  warehouse,  or  whether  such  goods  be  free  of  duty)  shall  de- 
liver to  the  collector  or  controller,  a  bill  of  the  entry  of  such  goods,  fairly  written  in  words 
at  length,  expressing  the  name  of  the  ship  and  of  the  master  of  the  ship,  in  which  th« 
goods  were  imported,  and  of  the  place  from  whence  they  were  brought,  and  the  descrip- 
tion and  situation  of  the  warehouse,  if  they  are  to  be  warehoused,  and  the  name  of  the 
person  in  whose  name  the  goods  are  to  be  entered,  and  the  quantity  and  description  of 
the  goods,  and  the  number  and  denomination  or  description  of  the  respective  packages 
containing  the  goods;  and  in  the  margin  of  such  bill,  shall  delineate  the  respective  marks 
and  numbers  of  such  packages,  and  shall  pay  down  any  duties  which  may  be  payable 
upon  the  goods  mentioned  in  such  entry;  and  such  person  shall  also  deliver  at  the  same 
time  two  or  more  duplicates,  as  the  case  may  require,  of  such  bill,  in  which  all  suras  and 
numbers  may  be  expressed  in  figures ;  and  the  particulars  to  be  contained  in  such  bill 
shall  be  written  and  arranged  in  such  form  and  manner,  and  the  number  of  such  dupli- 
cates shall  be  such,  as  the  collector  and  controller  shall  require ;  and  such  bill  being  daly 
signed  by  the  collector  and  controller,  and  transmitted  to  the  landing-waiter,  shall  be  the 
wairant  to  him  for  the  landing  or  delivering  of  such  goods.*' 

By  sect.  59,  floods  (with  certain  exceptions)  may  be  warehoused  for  exportation  only 
although  prohibited. 

By  sect.  60,  such  goods  are  to  be  entered  to  be  so  warehoused. 
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a  denial,  not  of  the  plamtifTs  proper^  in  them,  but  merely  of  his  right  to 
the  immediate  possession  of  them.(a)  But  the  goods  were  detained  on  the 
ground  that  they  were  forfeited.  This,  therefore,  was  an  illegal  interference 
with  the  plaintin*'s  right  of  possession,  which  was  never  out  of  him.  And 
the  right  to  personal  chattels  draws  with  it,  in  law,  the  constructive  posses- 
sion of  them.  The  act  of  the  defendants  was  a  denial  of  that  right.  Though 
they,  as  custom-house  officers,  had  a  licence  or  authority,  given  by  the  law, 
to  take  the  goods  in  the  first  instance  for  the  purpose  of  examination,  their 
subsequent  abuse  of  that  licence  will  render  them  trespassers  ab  itdtioy  ac- 
cordmg  to  the  first  resolution  in  The  Six  Carpenier^s  case^  8  Co.  Rep.  146. 
[Cresswell,  J.  *I  do  not  see  any  abuse  of  authority  here  on  the  part  r*Q05 
of  the  defendants.  They  seem  to  have  faithfully  exercised  the  licence  '• 
which  the  law  gives  them,  thoudi  they  may  have  made  a  mistake  in  judg- 
ment. TiNDAL,  C.  J.  The  defendants  detained  the  goods  in  order  that 
application  mieht  be  made  to  the  board  to  ascertain  whether  they  might 
pass.  The  plaintiff  was  aware  of  this.  Coltman,  J.  How  do  you  get 
over  the  second  resolution  in  The  Six  Carpenters^  case^  that  a  mere  non* 
feasance  does  not  make  a  party  who  has  an  authority  or  licence  in  law,  a 
trespasser  ab  initio  ?]  This  is  not  a  case  of  mere  nonfeasance.  The  de- 
fendants asserted  a  right  which  was  inconsistent  with  that  of  the  plaintiff. 
The  learned  Serjeant  also  cited  Bac.^Abr.  tit.  Trespass  (B). 

TiNDAL,  C.  J.  I  continue  of  the  opinion  which  I  entertained  at  the  trial, 
that  there  was  no  evidence  in  this  case  to  maintain  an  action  of  trespass. 
In  order  to  entitle  the  plaintiff  to  maintain  such  an  action  there  must  have 
been  an  actual  seizure  of  the  plaintiff's  goods.  But  the  evidence  here  was 
all  the  other  way,  and  went  to  show  that  the  defendants  merely  took  pos- 
session of  the  goods,  in  the  execution  of  their  duty  as  custom-house  officers, 
for  the  purpose  of  examination.  When  the  goods  were  examined  certain 
marks  were  found  upon  them,  which  induced  the  defendants  to  think  they 
were  prohibited ;  and  they  said  they  must  detain  them ;  and  then,  on  a 
subsequent  application  on  the  part  of  the  plaintiff  for  the  delivery  of  the 
goods,  the  answer  was  that  they  were  detained  and  would  be  prosecuted  as 
seizures.  It  appears,  therefore,  that  the  defendants  originally  detained  the 
goods  under  a  real  and  honest  doubt  that  they  were  subject  to  forfeiture : 
whether  that  doubt  was  well  grounded,  is  not  now  the  question.  And  in 
order  to  resolve  this  doubt,  the  goods  were  taken  out  of  the  control  of  the 
officers ;  the  question  *being  referred  to  the  decision  of  the  commis-  r«Qog 
sioners, — and,  as  it  appears  to  me,  with  the  assent  of  the  plaintiff  ^ 
himself, — as  his  son,  who  made  the  application  on  his  behalf,  .said  if  they 
were  detained  he  must  apply  to  the  board.  Throughout  the  case,  there  was 
nothing  to  affect  the  defendants,  beyond  a  detention  of  the  goods  on  the 
grouna  of  a  doubt  whether  or  not  they  should  be  passed  without  a  previous 
reference  to  the  proper  authorities.  There  is  no  pretence,  therefore,  to 
charge  the  defendants  as  trespassers.  There  has  been  no  abuse  of  authority 
on  their  part.  The  goods  remained,  during  the  whole  time  of  the  examina- 
tion, in  the  same  custody  in  which  they  were,  in  the  first  instance,  legally 
detained.  Whether  or  not  the  plaintiff  might  have  maintained  an  action 
in  another  form,  if  it  could  have  been  shown  that  the  goods  were  detained 
for  an  unreasonable  time,  we  are  not  called  upon  to  determine ;  it  is  suffi- . 
cient  to  say  that  trespass^  under  the  circumstances,  is  not  mamtainabte. 

Coltman,  J.  The  defendants  were  custom-house  officers. acting  under  an 
authority  given  them  by  law.     It  was  their  duty  to  examine  the  goods  in 
(a)   Quffrcas  to  the  distinction  in  trespass. 
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question,  in  order  to  ascertain  to  what  duty  they  were  liable,  or  whether  or 
not  they  were  subject  to  forfeiture.  If  the  goods  had  been  afterwards 
detained  by  them  for  a  time  more  than  reasonable  Tor  the  examination,  that 
might  have  been  an  abuse  of  their  authority  so  as  to  render  them  liable  in 
another  form  of  action.  But  it  appears  to  me  there  is  no  ^ound  for  saying 
they  did  more  than  detain  the  goods  for  a  reasonable  time,  in  order  &at 
tlie  question  as  to  the  liability  of  the  goods  to  forfeiture  might  be  submitted 
to  the  proper  authorities. 

Erskine,  J.  I  also  am  of  opinion  there  was  no  evidence  of  any  act  of 
•9271  ^®P^^-  There  was  no  seizure  •whatever  by  the  defendants.  The 
^  goods  were  landed  and  taken  possession  of  b^  the  defendants  in  the 
discharge  of  their  duty,  for  the  purpose  of  their  bemg  exammed.  Upon 
their  being  partially  examined  there  appeared  to  be  sufficient  ground  for 
the  defendants  to  doubt  whether  they  were  authorized  to  receive  the  duty 
upon  them.  All  that  tiie  defendants  did  was  merely  to  decline  to  receive 
the  duty  upon  them.  The  subsequent  declaration  made  by  them  was  not 
a  declaration  that  what  they  had  done  amounted  to  a  seizure,  but  merely  a 
statement  that,  the  matter  being  under  the  consideration  of  the  commis- 
sioners,  the  goods  could  not  be  given  up  to  the  plaintiff.  There  was  no 
evidence  of  any  seizure,  or  of  any  other  act  amounting  to  a  trespass. 
Neither  were  the  defendants  shown  to  be  chargeable  with  any  excess,  or  to 
have  been  guilty  of  any  abuse,  of  authority. 

Cresswell,  J.  I  am  of  the  same  opinion.  There  was  no  trespass  in  the 
first  instance,  or  any  thing  that  could  be  called  a  seizure.  The  goods  were 
taken  by  the  plaintiflPs  agent  to  the  proper  place  for  the  examination  of 
them  by  the  defendants  in  the  re^lar  discharge  of  their  duty  as  custom- 
house officers.  Upon  their  exammation,  all  that  the  defendants  did  was, 
to  detain  them,  till  it  could  be  ascertained  whether  or  not  they  were  liable 
to  forfeiture.  This  is  not  an  act  of  trespass.  In  the  case  of  a  distress,  the 
taking  a  man's  goods  is  primd  facie  an  act  of  trespass,  which  must  be 
iustined  by  law.  So,  in  TTie  Six  Carpenters^  cascj  the  entry  into  a  man's 
house  was  held  to  be,  primd  faciey  an  act  of  trespass,  which  was  justified 
under  the  circumstances  stated  in  the  plea.  Here,  there  was  no  act  of  tres- 
pass, either  actually,  or  impliedly  from  any  subsequent  abuse  of  authority. 

Rule  refused. 


•928]    •WOOD  V.  The  Duke  of  AROyLL  and  Sir  James  COCK- 

BURN,  Bart. 

A  preliminary  association  was  formed  for  the  purpose  of  establishinflr  a  joint-stock  eom- 
pany,  of  which  A.  was  named  president,  and  B.  vice-president.  They  both  stened  aa 
agreement  to  subscribe  for  a  certain  number  of  shares,  and  to  pay  a  deposit  of  51.  per 
share  when  shares  to  the  amount  of  50,000/.  should  have  been  subscribed  for;  and  tbey 
attended  two  meetings  of  the  association.  The  company  was  never  in  fact  formed. 
C.  did  certain  work  nt  the  request  of  the  secretary  to  the  proposed  company. 

In  an  action  by  C.  against  A.  and  B.:  Hdd^thRi  the  jury  were  properly  told  to  consider— 
llrst,  whether  there  had  been  a  direct  contract  by  A.  and  B.  with  C. ;'  secondly,  whethei 
A.  and  B.  were  members  of  a  partnership ;  and,  thirdly,  whether  they  had  held  them 
selves  out  as  such  to  C. 

Assumpsit,  for  work  and  labour  in  copying  certain  maps;  for  journeys^ 
and  for  goods  sold  and  delivered.     Plea,  non  assumpserunt. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  for  Middlesex  after  thai 
term,  the  following  facts  appeared : — 

In  the  early  part  of  the  year  1842,  an  association  or  joint-stock  company 
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vns  projected,  to  be  called  "  The  British  American  Association  for  Emi 
gration  and  Colonization."  Some  of  the  projectors  of  the  association, 
including  the  two  defendants,  met  on  the  22d  of  April,  and  the  8th  of  June, 
the  duke  presiding  and  signing  the  minutes  as  chairman. 

"The  following  are  the  minutes  of  the  former  of  these  meetings: — 

The  constitution  or  regulations  of  the  association  laid  on  the  table,  with 
a  statement  of  certain  clauses  contained  therein ;  viz.  {inter  alia)  provisions 
respecting  the  conduct  of  the  association  by  a  president,  vice-presidents, 
trustees,  consulting  council  and  executive  commissioners ;  that  the  capital 
necessary  to  carry  on  the  operations  of  the  association  shall  be  raised  by 
the  sale  of  shares,  and  that  the  vice-presidents  and  council  shall  not  be 
liable  for  expenses  or  engagements. 

"Stated — ^that  the  constitution  had  been  ordered  to  be  engrossed  for 
signature,  and  that  arrangements  *had  been  entered  into  for  the  pur-  r«goQ 
cmise  of  extensive  seigniories.  ^ 

**  Prospectus  laid  before  the  meeting,  preparatory  to  its  being  published. 

"  Resolved — first,  that  the  objects  of  the  association  be  immediately  pro- 
ceeded with,  as  regards  the  subject  of  emigration ;  and,  secondly,  that  the 
consideration  of  all  other  matters  be  adjourned  till  Friday,  the  29th  of 
April." 

The  following  are  the  minutes  of  the  meeting  of  the  8th  of  June,  1842: — 

"  Attention  directed  to  the  state  of  the  association,  and  the  means  adopted 
to  advance  its  interests.  The  arrangements  which  necessarily  precede  the 
announcement  of  a  great  public  undertaking,  having  been  matured.  Ar- 
rangements made  to  acquire  tracts  of  country  for  location.  Commission- 
ers have  negotiated  for  the  purchase  of  four  seigniories,  containing  about 
200,000  acres  of  land,  in  Eastern  Canada.  Mills,  and  other  conveniences, 
have  been  erected.  The  nature  of  the  pecuniary  arrangements  for  these 
purchases.  Anticipated,  that  the  first  cash  payment  wifl  be  covered  by  a 
well-arranged  system  of  (emigration  in  the  ensuing  year.  Extensive  tracts 
of  country  will  be  acquired  m  Western  or  Upper  Canada.  The  commis- 
sioners will  be  able  to  plant  a  lai^  tract  of  country  in  Prince  Edward's 
Island,  and  will  rival  the  United  States  in  availing  themselves  of  the  riches 
of  the  British  American  seas,  by  the  establishment  of  a  fishei^.  Other 
extensive  properties  in  Eastern  Canada  selected  for  future  consideration. 
The  commissioners  expect  to  send  a  body  of  emigrants  to  Prince  Edward's 
Island  before  the  close  of  the  present  season. 

"  Having  reference  to  the  purchases,  &c.,  the  commissioners  propose  an 
issue  of  10,000  shares  in  this  countir,  and  an  equal  amount  in  Canada. 
Arrangements  *for  a  *  Provident  Institution ;'  to  create  a  '  Benevo-  r«QQn 
lent  Fund.^  I-  ^"^^ 

"  Resolved — ^that  the  report  be  adopted  and  acted  upon ;  and  that  a  sub- 
scription be  immediately  opened  for  shares  in  the  capital  stock." 

A  prospectus  was  issued,  in  which  it  was  stated  that  the  capital  stock 
was  to  consist  of  1,000,000/.  in  50,000  shares  of  20/.  each,  and  the  duke 
was  named  as  president,  and  several  noblemen  and  gentlemen  (including 
the  other  defendant)  as  vice-presidents,  and  members  of  the  consulting 
council. 

The  following  memorandum  was  entered  in  a  book  which  was  kept  in 
4ie  office,  and  was  open  to  all  persons  going  there ;  it  had  been  signed  by 
both  the  defendants: — 

"  British  American  Association  for  Emigration  and  Colonization. 

"  We,  whose  names  are  hereunto  subscribed,  do  agree  to  subscribe  for 
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the  number  of  shares,  and  amount  of  stock,  of  the  above  association,  set 
opposite  to  our  respective  signatures,  and  pay  a  deposit  of  5/.  per  share 
thereon  to  the  bankers  of  the  association,  when  shares  to  the  amount  of 
60,000/.  shall  have  been  taken,  upon  having  twenty-one  days'  notice 
thereof." 

Shortly  after  the  meeting  of  the  8th  of  June,  the  duke  went  to  Scotland ; 
and  neither  he  nor  the  other  defendant  were  shown  to  have  further  actively 
interfered  in  the  affairs  of  the  association :  but  a  copy  of  a  newspaper  called 
the  Emigration  Gazette,  in  which  the  various  proceedings  of  the  association 
were  regularly  reported,  was  forwarded  to  the  duke  by  the  secretary  every 
week,  down  to  the  month  of  September,  1842.  It  was  suggested  diat  the 
west  of  Scotland,  in  which  the  duke's  estates  lay,  was  over-populated,  and 
that  it  would  therefore  be  an  object  with  his  grace  to  promote  emigration. 
*9311  ^^^  ^^  appeared  that  two  vessels,  the  Lady  Wood  *and  the  Barba* 
-■  does,  had  been  chartered  by  the  association  for  the  conveyance  of 
emigrants.  Two  parties  of  emigrants  had  gone  out  in  the  Lady  Wood. 
The  Barbadoes  had  set  sail  with  about  twenty  or  thirty  emigrants  on  board, 
but  was  driven  back  by  stress  of  weather.  In  consequence  of  this  the 
scheme  was  abandoned.  An  advertisement  was  also  produced,  which  ap- 
peared in  the  Emigration  Gazette  of  the  3d  September,  1842,'in  which  it 
was  stated  that  the  association  had  chartered  a  vessel  for  Prince  Edward's 
Island — in  order  to  prove  that,  at  that  time,  the  association  had  begun  to 
act.  It  was  not,  however,  shown  that  any  step  had  been  taken  to  legalize 
the  company  either  by  deed,  charter  or  act  of  parliament,  or  that  the  sum 
of  50,000/.  had  ever  been  subscribed. 

The  action  was  brought  to  recover  the  value  of  certain  maps,  plans,  &c. 
of  parts  of  Prince  Edward's  Island,  which  had  been  ordered  by  the  secretaiy, 
and  had  been  left  at  the  oflEice,  for  the  inspection  of  parties  disposed  to  emi- 
grate. 

The  lord  chief  justice  told  the  jury  that  the  question  for  their  considera- 
tion was,  whether  the  work  in  question  had  been  done  on  the  credit  of  the 
two  defendants,  either  upon  an  express  or  an  impUed  contract ;  that  a  con- 
tract might  be  implied  if  a  partnership  had  been  formed,  and  the  defendants 
were  members  thereof,  or  had  held  themselves  out  to  the  world,  and  amongst 
others  to  the  plaintiff,  as  partners:  and  after  observing  that  there  was  to  be 
no  call  till  the  50,000/.  was  subscribed  for,  his  lordship  further  left  it  to  the 
jury  to  say  whether  any  company  had,  in  point  of  fact,  been  formed. 

The  jury  found  a  verdict  for  the  defendants. 

ByleSj  Serjt.,  now  moved  for  a  new  trial,  upon  the  ground  of  misdirec- 
tion, and  that  the  verdict  was  against  the  evidence.  The  names  of  the 
•9321  d^f^'^^^^s  having  been  •inserted,  by  their  desire,  in  the  list  of  share- 
-■  holders,  they  became  partners  in  the  association,  or,  at  least,  held 
themselves  out  as  such,  and  were  therefore  liable  to  the  plaintiff.  It  may 
be  said  they  intended  to  become  members  only  when  the  company  should 
have  been  formed.  But  the  association  assumed  two  characters— the  pre- 
liminary association,  and  that  which  was  intended  to  go  by  the  name  of  the 
emigration  association.  Assuming  that  the  latter  association  never  took 
effect,  the  defendants  are  still  liable  as  members  of  the  preliminary  associa- 
tion. Before  the  work  was  done,  in  respect  of  which  the  action  was  brought, 
they  had  subscribed  as  members.  [Cresswell,  J.  To  which  association? 
You  contend  the  defendants  were  shareholders.  Were  there  any  shares  in 
the  preliminary  association?]  It  is  submitted  they  were  shareholders  in 
both.     The  document  by  wmch  parties  agreed  to  take  shares  was  certainly 
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equivocal  in  its  expressions ;  but  the  real  meaning  of  it  is,  ^^  We  do  now 
tsuce  shares^  and  will  pay  the  deposit  when  50,000/.  worth  of  shares  are 
taken  altogether."  If  the  parties  signing  the  document  were  not  to, be  con- 
sidered as  taking  shares  till  the  50,000/.  worth  were  taken,  as  all  parties 
signed  the  same  document,  v^en  could  it  be  said  that  number  of  shares 
was  taken  ?  [Cresswell,  J.  Probably  when  shares  to  the  amount  of 
50,000/.  were  agreed  to  be  taken.!  the  plaintiff  would  clearly  have  a 
right  to  show  that  the  defendants  had  an  interest  in  the  prelimmary  associa- 
tion, or  that  they  had  represented  themselves  as  having  such  an  interest ; 
and  that  would  be  sufficient.  [Cresswell,  J.  Provided  the  plaintiff  had 
acted  upon  the  faith  of  such  representations.  It  is  not  sufficient  to  show 
that  a  party  has  held  himself  out  as  a  partner  unless  it  be  also  shown  that 
he  has  been  so  treated  by  the  plaintiff  who  sues  him.]  (a)  If  a  *joint-  r«93Q 
stock  company  is  projected  and  is  ailerwaids  abandoned,  tne  parties  ^ 
to  the  original  project  are  still  liable.  [Tindal,  C.  J.  Only  in  respect  of 
matters  in  which  they  were  joint  contractors.  Ex  vi  termini  they  would 
not  be  partners ;  they  would  therefore  have  no  implied  authority  to  bind 
each  other.   The  matter  was  much  discussed  in  this  court  in  Fox  v,  ClifUm, 

6  Bingh.  776,  9  Bingh.  115,  4  M.  &  P.  776,  2  M.  &  Scott,  146.]  Here, 
there  was  a  partnership  formed  in  order  to  start  the  company.  Moneypenny 
Y.  Hariland,  1  C.  &  P.  352,  2  C.  &  P.  378,  and  Doubleday  v.  Muskett, 

7  Bingh.  1 10, 4  M.  &  P.  750,  are  authorities  for  the  plaintiff.  [Tindal,  C.  J. 
In  Moneypenny  v.  Hartland  there  was  a  direct  contract  with  the  com- 
mittee ;  and  in  Douhkday  v.  Muskeit  the  defendants  were  joint  contractors. 
In  this  case,  the  defendants  were  not  to  become  shareholders  till  a  certain 
number  of  shares  had  been  subscribed  for.]  It  is  submitted  that  the  atten- 
tion of  the  jury  should  have  been  caUed  to  the  question  whether  the  defend- 
ants were  not  partners,  or  had  not  held  themselves  out  as  partners,  in  the 
preliminary  project. 

Tindal,  C.  J.  The  case  was  very  fully  discussed  at  the  trial,  and  all 
the  facts  were  brought  before  the  jury ;  and  I  think  that  every  thing  required 
by  law  was  left  to  them.  They  considered  that  there  was  no  direct  con- 
tract, and  that  the  defendants  had  not  held  themselves  out  as  partners; 
and  there  was  no  pretence  for  saying  that  any  actual  partnership  existed. 
The  verdict  is  fully  borne  out  by  the  evidence. 

Erskine,  J.(6)  I  cannot  perceive  any  evidence  in  the  case  that  would 
have  warranted  the  jury  in  finding  that  *the  plaintiff  had  been  em-  t^qoa 
ployed  by  the  defendants  to  make  the  maps.  Neither  is  there  any-  1 
thing  to  show  that  the  secretary  got  the  work  done  upon  their  credit.  On 
the  contrary,  they  appear  to  have  cautiously  held  aloof  from  all  responsi- 
bility until  50,600/.  worth  of  shares  should  be  taken.  The  plaintiff  did 
the  work  on  the  credit  of  the  party  by  whom  he  was  actually  employed. 

Cresswell,  J.  The  case  was  left  by  my  lord  to  the  jury  precisely  in 
accordance  with  those  rules  which,  after  much  discussion  and  consideration, 
have  been  laid  down  by  the  courts,  for  the  purpose  of  ascertaining,  in  the 
case  of  a  prospective  jomt-stock  company,  what  parties  are  liable.  And  I 
do  not  see  how  the  jury  could  have  arrived  at  any  other  concluson  upon 
the  evidence.     There  is  no  ground  for  the  rule  on  either  point. 

Rule  refused. 

(a|  Vide  diet,  per  Parke,  J.,  in  Diektnttm  v.  Fo/jpy,  10  B.  k  C.  140  \  5  Mann.  &  Ryl.  ISO. 
(&)  Mr.  Justice  ColtmaD  was  at  chambers. 
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POTTS  and  Othera  ».  HIRST. 

Tbfl  eoart  has  oo  jurisdiction  to  set  aside  a  rale  to  disconiinoe.  which  now  bj  &  H 
2  W.  4,  may  be  obtained  without  the  defendant's  consent. 

Talfourd,  Serjt.,  appfied  to  set  aside  a  rule  to  discontmae  on  payment 
of  costs,  which  had  been  obtained  by  the  plainti£&,  after  plea  pleaded.  It 
was  stated  that  the  object  of  the  rule  was  to  enable  the  plamtifl'  to  take 
advantage  of  Lord  Denman's  act,  (6  &  7  Vict.,  c.  86)  so  that  the  action 
might  be  commenced  afresh,  and  thus  be  out  of  the  operation  of  the  except- 
ing clause,  (s.  3)  which  applies  to  actions  commenced  before  the  passing 
of  the  act  The  learned  serjeant  admitted  that  by  R.  H.  2,  W.  4,  a  rule 
*9^51  ^^  discontinue  mi^t  now  be  obtained  without  the  consent  *of  the 
-■  defendant,  and  that  probably  the  court,  therefore,  might  be  of 
opinion  they  had  no  jurisdiction  in  the  matter ;  to  which  the  court  assent- 
ing, the  learned  serjeant  Took  nothing. 


BAXTER  «.  NURSE. 

The  rale,  that  an  indefinite  hiring  is  a  hiring  for  a  year,  is  not  an  inflexible  rale  of  law  ^ 
it  must  be  considered  in  connection  with  the  circumstances  of  the  particular  case. 

A.  was  engaged  as  editor  of  a  new  periodical  publication  by  B.  at  a  salary  to  be  paid 
weekly.  The  publication  was  abandoned  by  B.  soon  after  its  commencement.  In  an 
action  by  A.  against  B.  for  dismissing  him  before  the  termination  of  a  year,  a  nsase 
was  proved  that  duch  a  hiring  was  annual,  with  regard  to  tgtabii$htd  periodicals :  HdU, 
that  the  jury  were  properly  directed  to  consider  whether  such  usage  was  applicable  to 
a  newly-started  publication. 

Wliere  the  defendant  has  a  verdict  upon  two  issues,  each  of  which  goes  to  the  whole 
cause  of  action,  and  the  verdict  upon  one  of  those  issues  is  unsatisfactory,  qumt 
whether  a  new  trial  will  be  granted,  and  thereby  the  defendalk's  verdict  upon  the 
other  issue,  avoided. 

Assumpsit.  The  first  count  of  the  declaration  set  out  a  special  contract 
to  employ  the  plaintiff  as  editor  of  a  certain  periodical  publication  of  the 
defendant,  called  The  Illustrated  Polytechnic  Review,  for  a  year,  at  a  salanr 
of  3^.  3s.  per  week,  to  be  raised  proeressively  when  the  work  should  reach 
a  certain  circulation ;  and  assigned  a  breach,  in  the  dismissal  of  the  plaintiff 
before  the  expiration  of  the  year.(a)  There  were  also  counts  for  wages  and 
salary  due  for  the  plaintiff's  work  and  services  as  editor  of  a  periodical 
publication,  for  money  paid,  &c.,  and  upon  an  account  stated. 

Pleas :  first,  except  as  to  50/.,  parcel  of  the  money  in  the  second  and 

subsequent  counts  mentioned,  non  assumpsit.     Secondly,  to  the  first  count, 

*9361   ^  justification  *of  the  dismissal  of  the  plaintiff  on  the  ground  of  his 

-■   misconduct  as  editor ;  and  thirdly,  payment  into  court  of  50/.  and 

no  further  damage  in  respect  of  that  sum. 

The  plaintiff  joined  issue  upon  the  first  plea ;  and  he  replied  de  injurid 
to  the  second,  and  damages  ultra  (&)  to  the  third ;  upon  which  replications 
issue  was  joined. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  Westminster  sittings  after  last 
term,  the  following  facts  appeared. 

At  the  latter  end  of  the  year  1842,  the  defendant  en^ged  the  plaintiff  to 
conduct,  as  editor,  the  review  in  question,  the  publication  of  which  was  to 

(a)  See  BneUing  v.  HwOingfield,  1  C.  M.  &  R.  20;  Nowlan  v.  Jlbeit,  5  Tyrwh.  709,  2  C. 
M.  &  R.  54, 1  Gale  Exch.  72;  Fatvcett  v.  Cath,  5  B.  &  Ad.  904,  3  N.  &  M.  177. 

{b)  This  replication  appears  to  be  applicable  only  to  a  plea  of  payment  into  court  in 
bar  of  the  further  prosecution  of  the  action^  generally.  The  plaintiff  does  not  mean  to 
nndertake  to  prove  damages  beyond  the  50/.  in  retpect  rf  that  50/. 
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commence  tbe  following  yeajr.  The  terms  upon  which  the  plaintiff  was 
enga^d  were  not  proved,  either  as  to  period  of  service  or  amount  of  salary ; 
but  It  was  shown  that  after  the  commencement  of  the  publication  the 
defendant  had  paid  the  plaintiff  three  guineas  as  a  week's  salary.  It  was 
also  shown  that  the  plaintiff  had,  with  the  defendants  knowledge^  engaged 
a  scientific  contributor,  to  supply  articles  for  the  work  for  a  twelvemonth^ 
and  that  afler  the  work  was  commenced  the  defendant  had  complained  to 
the  plaintiff  of  the  manner  in  which  it  was  brought  out,  and  had  said  that 
unless  it  was  conducted  better  he  should  discontinue  it.  The  first  number 
appeared  in  January,  1843,  and  after  the  third  number  the  defendant  aban- 
doned the  publication  altogether ;  but  it  had  been  continued  by  another 
publisher. 

On  the  part  of  the  plaintiff,  several  >^tnesses  connected  with  periodical 
works,  were  called  to  prove  that,  in  the  absence  of  any  stipulation  to  the 
contnuy,  a  general  engas^ement  as  an  editor  of  such  a  work  is  understood 
to  be  an  engagement  by  the  year;  but,  upon  cross-examination,  they 
admitted  that  uey  spoke  with  reference  to  established  works,  and  not  to 
new  speculations. 

*0n  the  part  of  the  defendant,  evidence  was  adduced  in  support  r«o37 
of  the  second  plea.  »• 

The  counsel  for  the  plaintiff  applied  to  amend  the  declaration  by  striking 
out  that  part  of  it,  which  stated  the  contract  to  be  for  a  progressive  salary. 
His  lord^ip,  however,  declmed  to  amend,  but  said  he  would  endorse  the 
&ct8  spjeciaJly  upon  the  record,  (under  the  3  &  4  W.  4,  c.  42,  s.  24 ;)  and 
he  left  it  to  the  jury  to  say  whether  there  had  been  a  contract  for  a  year,  as 
alleged  in  the  declaration,  observing  that  the  rule  spoken  to  by  the  witnesses 
on  Sie  part  of  ^e  plaintiff  mi^t  be  useful  and  proper  in  the  generality  of 
cases,  but  that  it  might  not  l^  so  applicable  in  the  case  of  a  newly-started 
work,  where  it  might  be  uncertain  whether  it  would  be  continued  for  the 
period  of  a  year.(a) 

The  jury  returned  a  verdict  for  the  defendant. 

Bompasj  Serjt.,  now  moved  for  a  new  trial,  upon  the  ground  of  mis- 
direction, and  also  that  the  verdict,  so  far  as  it  related  to  the  issue  raised 
by  the  second  plea,  was  against  the  evidence.  The  learned  Serjeant  sub- 
mitted, that,  as  a  general  rule  of  law,  independently  of  the  usage  proved 
at  the  trial,  a  general  hiring,  such  as  the  present  was,  in  the  absence  of  a 
stipulation  to  me  contrary,  was  an  annual  hiring ;  as  much  so  as  that  of  a 
clerk ;  Beestm  v.  CoUyery  4  Bingfa.  309, 12  J.  B.  Moore,  552  ;(&)  in  which 
case  the  contract  would  not  the  less  be  an  annual  one  because  the  employer 
was  starting  in  business  for  the  first  time.  So  also,  the  hiring  of  domestic 
servants  is  by  the  year,  subject  to  the  power,  in  either  party,  of  putting  an 
end  to  the  contract  by  a  month's  notice  or  a  month's  warning. 

TiNDAL,  C.  J.  Upon  the  first  ground  on  which  the  present  motion  was 
made,  namely,  that  the  jury  ou^ht  to  have  been  directed,  as  upon  a  general 
rule  of  *law,  that  the  hiring  m  this  case  must  be  taken  to  have  r^gog 
been  by  the  year,  it  appears  to  me  that  the  principle  on  which  con-  *- 
tracts  of  this  nature,  which  have  been  entered  into  without  any  definite 
arrangement  as  to  time,  are  held  to  be  contracts  for  a  year,  is  by  no  means 
an  mflexible  rule,  but  that  it  is  a  presumption  to  be  raised  from  contracts 
of  the  same  kind ;  and  that  the  judge  at  a  trial  is  not  authorized  to  lay 
down  any  general  rule  upon  the  subject. 

There  are  cases  in  which  undoubtedly  a  rule  of  law  is  laid  down  to  the 

(a)  Vide  infrft,  938,  (6) .  {b)  Vide  H  ¥.  Sioeroft,  2  M.  &  S.  421. 
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jury.  Thus,  tn  the  case  of  a  deed,  the  instrament  being  under  seal,  in  • 
ports  the  existence  of  a  valid  consideration.  So,  a  promisoiy  note  or  a  bill 
of  exchange  also  imports  a  consideration.  These  are  rules  of  law ;  and 
upon  these  points  the  judge  does  not  ask  the  opinion  of  the  jury.  So, 
twenty  years'  adverse  possession  (without  reference  to  the  late  statute)  will 
import  a  right  of  possession. (a)  That  also  is  a  rule  of  law ;  upon  which 
the  opinion  of  the  jury  would  not  be  asked. 

In  cases  where  a  general  rule  with  regard  to  questions  of  hiring  has  been 
established,  it  has  been  in  conformity  with  some  established  usage  to  be 
gathered  from  evidence.  That  it  is  not  a  fixed  rule,  is  clearly  shown  finom 
Sie  course  taken  at  trials  where  the  question  as  to  the  nature  of  a  hiring 
arises — where  evidence  is  always  given  by  persons  in  the  particular  trade, 
or  under  circumstances  similar  to  mose  of  the  parties  in  the  case ;  and  then 
the  jury  are  told  that  unless  there  is  something  to  distinguish  the  case  before 
them  from  the  usage  that  has  been  proved,  me  parties  must  be  considered 
as  dealing  with  reference  to  such  usage.  But  the  finding  by  the  jury  in 
such  a  case,^n  conformity  with  such  general  usage,  cannot  be  considered 
as  a  rule  of  law.(6) 

*9391  *^^  ^^^  present  case  it  appears  to  me  that  the  evidence  was  of  a 
-I  weekly  hiring ;  but  even  if  it  had  shown  a  general  hiring,  still  I  think 
the  question  ought  to  have  been  left  to  the  jury,  whether,  under  the  circum- 
stances of  the  case,  there  had  been  a  hiring  by  the  year.  And  I  think  it 
was  a  proper  and  pertinent  observation  made  by  the  counsel  for  the  defend- 
ant, which  I  repeated  to  the  jury,  that  there  might  be  a  distinction  between 
an  established  and  a  new  publication,  the  success  of  which  might  be  uncer- 
tain, and  which  might  be  given  up  in  a  few  weeks ;  in  which  case  it  would 
be  unreasonable  that  the  employer  should  be  considered  a^  bound  to  p^ 
the  salary  of  a  party  in  the  situation  of  the  plaintiff,  for  a  whole  year.  It 
has  been  said  that  the  defendant  might  have  guarded  himself  bv  an  agree- 
ment that  the  hiring  mi^ht  be  put  an  end  to  at  any  time.  But  if  there  is  no 
general  rule  on  the  subject,  it  is  equally  reasonable  to  say  that  the  plaintifiT 
might  have  guarded  himself  by  stipulating  that  his  engagement  should  be 
for  a  year.  I  am  of  opinion  that  there  was  no  misdirection,  and  that,  upon 
that  point,  there  must  oe  no  rule. 

CoLTMAN,  J.  I  also  am  of  opinion  that  the  case  was  submitted  to  the  jury 
in  as  favourable  a  manner  for  the  plaintiff  as  he  was  entitled  to  have  it  left. 
I  do  not  stop  to  inquire  whether,  m  the  case  of  an  editor  of  a  literary  pub- 
lication, a  general  hiring  or  engagement  is  to  be  considered  as  necessarily 
an  engagement  by  tiie  year,  'fhe  point  has  certainly  never  been  decided. 
But  it  appears  to  me  that  my  brother  Bompas  has  failed  in  establishing  the 
fact  upon  which  alone  the  argument  could  be  raised,  namely,  that  there 
was  a  general  hiring  in  this  case. 

The  rule  with  regard  to  domestic  servants  is  established  ;  but  that  rule  ap- 
plies only  in  the  absence  of  any  fact  which  would  tend  to  show  that  an  anniuJ 
hiring  was  not  contemplated.  Thus,  if  there  be  a  reservation  of  weeldy 
•9401  ^^S^^>  ^^  inference  of  a  hiring  for  a  •year  does  not  arise.  In  the 
-I  present  case  the  only  proof  riven  was,  that  some  service  was  per- 
formed by  the  plaintiff,  and  that  weekly  wages  were  paid  to  him.  There  is 
also  another  circumstance  which  tends  to  throw  a  doubt  upon  the  supposi- 
tion that  there  was  a  yearly  hiring,  namely,  that  the  defendant  said,  if  &e 

(a)  The  power  of  determining  the  apparent  right  resnlting  from  actual  poMesnoo,^ 
entry,  being  taken  awny,  af\er  20  years,  by  21  Jac.  1.  c.  16. 
(6)  Vide  ante,  p.  659,  (c) ,  671. 
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work  were  not  conducted  to  his  satisfaction,  he  should  give  it  up.  In  such 
a  state  of  things  it  is  not  very  probable  that  he  should  hire  persons  to  be 
concerned  in  the  management  of  the  publication  for  a  whole  year.(a)  There 
is,  therefore,  in  my  opinion,  no  presumption  of  a  yearly  hiring ;  and  I  do  not 
see  that  the  jury  have  come  to  an  unreasonable  conclusion  on  the  subject. 

Erskins,  .T.  I  also  think  that  my  brother  Bampas  has  failed  in  pomting 
out  any  misdirection  in  this  case. 

Assuming  that  the  general  rule  of  presumption,  arising  from  an  indefinite 
hiring,  might  apply  to  such  a  case  as  the  present,  and  that,  if  a  general 
hiring  had  been  proved,  the  jury  ought  to  have  been  told  that  it  should  be 
taken  to  be  a  yearly  hiring,  still  it  is  enough  to  say  that  a  general  hiring 
was  not  proved  in  this  case.  The  facts  in  evidence  clearly  do  not  amount 
to  such  proof. 

It  appears  that  the  plaintiff  was  paid  three  guineas  a  week,  with  a  prospect 
of  increase  of  salary ;  and  there  is  the  fact  of  some  service  having  been 
performed :  but  there  is  nothing  to  show  what  passed  at  the  time  of  the 
engagement.  The  terms  of  the  hiring  were  therefore  a  question  for  the 
jui^.  And  I  think  the  circumstance  of  its  being  a  new  periodical,  of 
which  the  plaintiff  was  to  have  the  management,  was  worthy  their  attention 
in  considering  the  probability  of  a  yearly  en^gement  having  been  entered 
into  with  reference  to  such  a  publication,  whatever  might  be  the  usage  in 
the  case  of  an  old*established  work.  It  seems  to  me,  therefore,  that  the 
whole  question  was  properly  left  to  the  jury. 

*Cresswell,  J.  I  am  of  opinion  that  my  lord  did  right  to  leave  i-^q^j 
the  question  upon  the  first  count,  as  an  open  question  to  the  jury.  ^ 
That  question  ^#as,  whether  there  had  been  a  contract  between  the  parties 
for  a  yearly  hinng.  Now,  it  is  clear  that  no  express  contract  was  proved. 
But  it  is  said  that  a  contract  is  to  be  inferred ;  and  that,  upon  two  rounds. 
First,  that  a  usage  was  proved  that  such  a  contract  between  publishers  and 
editors  was  a  contract  for  a  year.  It  cannot  be  contended  that  this  was  not 
a  question  for  the  jury.  And  it  was  certainly  a  fair  observation  by  counsel, 
that  all  the  instances  that  were  proved  had  reference  to  old  and  established 
works.  Then,  that  ground  failing,  the  rule  of  law  was  referred  to  in  the 
second  instance,  namely,  that  a  general  hirine, — or  to  use  more  correct 
terms,  a  hiring  for  an  indefinite  period, — is  to  be  taken  as  a  yearly  hiring. 
But  what  is  the  evidence  of  the  hiring  in  this  case  ?  There  is  nothing  to 
show  it  was  an  indefinite  hiring.  The  progressive  increase  of  salary  would 
apply  as  well  to  the  second  as  to  the  first  year.  An  indefinite  hiring  has 
been  held  to  be  a  hiring  for  a  year ;  but  if  any  other  iacts  appear,  such  as 
payment  by  the  week,  me  presumption  of  a  yearly  hiring  may  oe  rebutted. 

In  some  of  the  earlier  cases  upon  questions  of  settlement.  Lord  Kenyon 
directed  the  justices  at  sessions,  in  stating  a  case,  themselves  to  draw  the 
conclusion  of  a  hiring.  His  lordship  (6)  must  have  meant  a  conclusion  of 
fiu^t,  not  of  law — as  to  whether  or  not  there  had  been  a  yearly  hiring. 

Upon  the  whole,  I  am  of  opinion  diat  this  was  an  open  question  for  the 
jury ;  and  thait  it  was  quite  right  that  the  case  should  have  been  so  left. 

As  to  the  issue  on  the  second  plea,  the  weight  of  evidence  certainly 
seems  in  favour  of  die  plaintiff;  but  *if  the  rule  is  made  absolute  as  r«aio 
to  that,  it  may  be  a  very  grave  question  what  would  be  the  effect  of  ■- 
a  verdict  for  the  plaintiff  upon  an  issue  going  to  the  whole  right  of  action, 
where  there  was  a  verdict  for  the  defendant  upon  another  issue  similarly 
circumstanced. 

(a)  Vide  Snpri,  936.  (6)  See  jR.  y.  MuMiamtM  uf  Jj^  5  T.  R.  337. 
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Talfaurdy  Seijt.,  on  behalf  of  the  defendant,  consented  that  the  verdict 
should  be  entered  for  the  plaintiff  on  the  issue  joined  upon  the  second  plea, 
with  all  le^  consequences. 

Rule  refused  for  a  new  trial ;  absolute,  in  the  first  instance,  by  con- 
sent, to  enter  verdict  for  the  plaintiff  on  the  issue  joined  upon  die 
second  plea. 


JACKSON  V.  ALLAWAY  and  Another. 

In  an  action  upon  an  agreement,  whereby  A.  was  to  deliver  to  B.,  weekly,  200  tons  of 
iron-mine,  m  tram- waggons  to  be  provided  by  B.,  the  declaration  alleged  that  A.  was 
ready  and  willing,  and  tendered  and  offered  to  deliver  to  B.  the  said  quantity  weekly  ia 
tram-waggons  to  be  provided  by  B.,  of  which  B.  had  notice,  but  that  he  refused  to  lake 
the  said  iron- mine. 

Heid^  that  the  allegation  of  tender  was  immaterial,  and  not  traversable. 

AssxTMPsiT.  The  declaration  stated,  that  on  the  1st  of  May,  1840,  by  a 
certain  agreement  then  made  between  the  plaintiff  of  the  one  part,  and  the 
defendants  and  Moses  Teague,  since  deceased,  of  the  other  part,  sealed,  &c., 
the  plaintiff  agreed  with  the  defendants  and  Teague  to  sell  to  them  from 
the  plaintiff's  mine-works  called  The  Sling  Pit,  situate  at  Clearwell  Mean, 
in  her  majesty's  forest  of  Dean,  weekly,  and  every  week,  firom  the  Ist  of 
July,  then  next,  until  the  said  agreement  should  be  determined  as  therein- 
after mentioned,  100  tons  of  iron-mine ;  and,  in  case  of  more  than  100 
tons  of  iron-mine  being  gotten  from  the  said  works,  then  weekly,  and 
*9431    *^^^^  week,  during  the  continuance  of  the  said  apeement,  such 

J  further  quantity  or  quantities  so  gotten,  not  exceeding  the  fuither 
quantity  of  100  tons,  each  and  every  of  the  aforesaid  tons  to  consist  of 
2520  lbs.,  and  to  be  fit  and  proper  for  smelting  into  iron,  and  to  be  of  the 
same  quality  as  usually  produced  on  the  Clearwell  side  of  the  said  forest, 
and  to  be  delivered  weekly  and  every  week  by  him  the  plaintiff  to  the 
defendants,  either  upon  part  of  the  Sevem-and-Wye  railway,  lying  next 
contiguous  to  the  said  mine-works,  or  upon  the  said  works  when  a  com- 
munication by  a  branch  of  railway  should  be  made  between  them  and  the 
said  Sevem-and-Wye  railway,  on  tram-waggons  to  be  provided  for  that 
purpose  by  the  defendants ;  and  that  he  the  plaintiff  would,  in  all  respects, 
manage,  work  and  carry  on  the  said  mine-works,  in  the  best  possible  man- 
ner, and  so  as  to  insure  such  sale  and  delivery  as  aforesaid,  and  the  pei^ 
formance  of  his,  the  plaintiff's,  part  of  the  said  agreement ;  and  the  defenduits 
covenanted  and  agreed  by  the  said  agreement  to  and  with  the  plaintiff,  that 
they  would  purchase  and  take  to  the  said  iron-mine  so  agreed  to  be  sold 
and  delivered  as  aforesaid,  and  pay  for  each  and  every  ton  thereof,  con- 
sisting of  such  weight  and  quantity  as  aforesaid,  the  sum  of  6s.,  about  the 
end  of  each  and  every  month  after  the  delivery  thereof,  upon  having  deducted 
therefrom  1^  per  cent.,  or  by  a  bill,  without  such  deduction,  drawn  about 
the  end  of  every  two  months  upon  and  accepted  by  them,  payable  three 
months  after  date ;  with  a  proviso,  that,  if  the  plamtiffor  defendants  should 
be  desirous  of  determining  the  said  agreement,  at  the  expiration  of  the  firat 
four  years  frdm  the  date  thereof,  or  at  the  end  of  any  subsequent  term  of 
four  years,  to  be  calculated  from  the  previous  term  of  four  years,  it  should 
be  lawful  for  them  so  to  do,  upon  eitiber  the  plaintiff  giving  to  the  defend- 
ants, &c.,  or  the  defendants  giving  to  the  plaintiff,  ic.,  twelve  calendar 
•9441   ™?"*^^'  previous  notice  in  writing  to  quit  at  the  expiration  •of  the 

■'   said  first  term  of  four  years,  or  at  the  end  of  any  subsequent  term 
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of  four  years :  that  the  said  agreement  continued  in  full  force  and  efiect 
bet^'een  the  said  parties  up  to  and  until  a  certain  day,  to  wit  the  30th  of 
April,  1843,  being  the  expiration  of  the  first  four  years  from  the  date 
of  the  said  agreement,  when  the  said  agreement  was  duly  put  an  end  to, 
according  to  the  provisions  aforesaid,  to  wit,  by  the  defendants'  giving 
twelve  months'  previous  notice  thereof  in  writing  to  the  plaintiff:  that, 
although  from  the  commencement  of  the  said  agreement  continually  until 
the  said  determination  thereof,  every  thin^  on  the  plaintitTs  part  was  duly 
performed  and  fulfilled  under  and  according  to  the  terms  of  the  said  agree- 
ment, and  the  true  intent  and  meaning  thereof,  and  the  plaintiff,  during  all 
that  time,  did,  in  all  respects,  manage,  work  and  carry  on  the  said  mme- 
works  in  the  best  possible  manner,  and  so  as  to  insure  such  sale  and  delivery 
as  aforesaid,  and  the  performance  of  his,  the  plaintiff's,  part  of  the  said 
agreement ;  yet,  for  assigning  a  breach  of  the  said  agreement,  the  plaintiff 
said,  that,  although  long  before  the  said  termination  of  the  said  agreement, 
to  wit  on  the  1st  of  April,  1841,  and  from  thence  continually,  until  the 
determination  of  the  said  agreement  in  manner  aforesaid,  he,  the  plaintiff, 
had  then  raised,  gotten  and  prepared,  and  was  then  ready  and  willing,  and 
then  tendered  and  offered^  to  sell  and  deliver  to  them  the  defendants  weekly 
and  every  week,  to  wit,  upon  the  said  mine-works  of  the  plaintiff  called 
The  Slinff  Pit  (such  communication  as  aforesaid  having,  during  all  that  time, 
been  made  by  a  branch  railway  between  them  and  the  Sevem-and-Wye 
railway,)  in  tram-waggons  to  bie  provided  by  the  defendants,  200  tons  of 
iron-mine  which  had  been  then  gotten  from  the  said  works,  each  and  every 
of  the  said  tons  being,  and  consisting  of,  2520  lbs.  weight,  and  being  fit 
and  proper  for  smelting  into  iron,  and  of  the  same  Equality  as  usually  r^n/^ 
produced  on  the  Clearwell  side  of  the  said  forest ;  of  all  which  the  ^ 
defendants  then  had  notice,  and  were  then  requested  to  provide  tram- 
waggons  for  the  same,  and  to  purchase  and  take  to  the  same  according  to 
the  said  agreement ;  yet  the  defendants  did  not,  nor  would,  during  any  part 
of  the  time  last  aforesaid,  that  is  to  say,  from  the  said  1st  of  April,  1841,  to 
the  said  termination  of  the  said  agreement,  purchase  or  take  to  or  in  any 
manner  pay  for,  nor  had  they  at  any  time  in  any  manner  paid  for,  the  said 
quantity  of  iron-mine  so  by  them  agreed  to  be  purchased  and  taken  to  as 
aforesaid,  but  then  and  there,  during  all  that  time,  wholly  abstained  firom 
purchasing  or  taking,  and  refused  to  purchase  or  teJce  to,  any  more  than 
a  very  small  and  inconsiderable  Quantity  of  the  said  iron-mine  so  raised, 
^tten  and  prepared  as  aforesaid,  weekly  and  every  week  during  all  that 
time,  and  a  much  less  quantity  than  200  tons  weekly  and  every  week,  to 
wit,  the  quantity  of  60  tons  thereof  weekly  and  every  week ;  and  although 
the  defendants  did,  during  the  time  last  aforesaid,  purchase  and  take  to  me 
said  last-mentioned  small  and  inconsiderable  quantity  of  iron-mme,  yet  the 
defendants  had  not  at  any  time, — although  die  time  for  the  payment  of 
every  part  of  the  said  iron-mine  so  purchased  and  taken  to  as  aforesaid  had 
long  elapsed  before  the  commencement  of  the  suit,  according  to  the  terms 
of  die  said  agreement, — paid  to  the  plaintiff  the  aforesaid,  or  any  price  for 
the  same,  either  by  cash  or  by  bill  or  otherwise  howsoever,  although  often 
requested  so  to  do ;  whereby  the  plaintiff  had  lost  and  been  deprived  of  all 
the  benefit  and  advantage  which  he  might,  and  otherwise  would  have 
derived  and  acquired  from  the  defendants'  performance  of  their  said  agree- 
ment according  to  the  terms  thereof,  and  had  otherwise  been  greatly  injured 
and  damnified,  &c. 
The  third  plea  was  (by  reference  to  the  introductoiy  part  of  the  first 
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*9461  ^^^^^  pleaded  to  so  much  of  the  declaration  *as  charged  the  defend- 
^  ants  with  not  purchasing,  or  taking  to,  and  paying  for,  the  iron- 
mine,  which  the  defendants  were  in  the  declaration  alleged  to  have  abstained 
from  purchasing,  or  taking  to  and  paying  for,  and  to  have  refused  to  pur- 
chase or  take  to  and  pay  for;  and  stated  that  the  plaintiff  did  not  tender  or 
offer  to  sell  or  deliver  to  the  defendants  the  iron-mine  in  the  declaration 
and  introductory  part  of  the  first  plea  mentioned,  or  any  part  thereof,  modo 
et/ormd;  concluding  to  the  country. 

Special  demurrer  to  the  third  plea,  assigning  for  causes — that  the  de- 
fendants had,  in  and  by  their  said  third  plea,  put  in  issue  matter  not  pro- 
perly issuable  or  traversable,  and  had  thereby  raised,  for  the  consideration 
of  a  jury,  a  question  wholly  beside  the  merits,  and  altogether  immaterial; 
that,  looking  at  the  terms  of  the  contract  between  the  parties,  it  was  by  no 
means  incumbent  on  the  plaintiff,  in  order  to  sustain  the  action,  to  tender 
or  offer  to  sell  or  deliver  the  said  iron-mine  in  the  declaration  mentioned, 
his  alleged  readiness  and  willingness  so  to  do  (which  was  admitted  for  the 
purpose  of  considering  the  materiality  of  the  third  plea)  bein^  sufficient  to 
entitle  him  so  to  do ;  that  the  law  does  not  require  the  performance  of  a 
nugatory  act;  that,  before  any  delivery  could  take  place  under  the  contract, 
the  defendants'  tram-waggons  must  have  been  ready  to  receive  the  mine 
in  question ;  that  it  was  not,  having  reference  to  the  language  of  the  decla- 
ration and  the  breaches  assigned,  to  be  assumed  that  the  tram-waggons 
were  ready  to  receive,  but  the  contrary ;  that  therefore  a  tender  was  not 
required,  and  would  have  been  only  nugatory,  and  need  not  have  been 
alleged,  and  is  merely  surplusage,  and  may  be  altogether  rejected  without 
affecting  the  alleged  causes  of  action,  and  could  not,  according  to  die  rules 
of  pleading,  be  made  the  subject  of  a  traverse,  because  a  traverse  taken 
•9471  ^^^^^"^  could  in  no  way  lead  to  a  finding  that  would  decide  any 
J  •point  or  question  that  could  by  possibility  affect  the  merits  of  the 
action  or  the  plaintiff's  right  to  sue ;  tibat  the  traverse  taken  by  the  third 
plea  could  only  be  productive  of  useless  expense,  trouble  and  delay,  with- 
out in  any  manner  benefiting  the  defendants,  or  deciding  the  merits  of  the 
cause  ;  and  that  the  said  third  plea  was,  in  other  respects,  informal,  &c. 

Joinder  in  demurrer. 

Manning  J  Serjt.,  in  support  of  the  demurrer.  The  alle^tion  in  the 
declaration,  of  a  tender  or  ofler  to  sell  or  deliver  the  iron-mme,  is  wholly 
immaterial.  As  the  tram-waggons  were  not  sent  by  the  defendants,  the 
plaintiff  could  not  tender  the  ore.  The  defendants  have  treated  the  tender 
as  something  separate  and  distinct  firom  the  readiness  and  willingness  to 
deliver.  FMaule,  J.  The  plea  admits  the  plaintiff's  readiness  and  willing- 
ness to  deliver,  and  the  notice  thereof  to  the  defendants,  and  the  request  to 
them  to  send  the  waggons.] 

The  learned  seijeant  cited  Rawsany.  Johnson^  1  East  203;  WiUcs  >. 
Mkinsan,  6  Taunt.  11,  1  Marsh.  412;  Levyy.  Ijord  fferftcr^,  7  Taunt.  314, 
1  J.  B.  Moo.  56 ;  Waterhouse  v.  Skinner ,  2  B.  &  P.  447 ;  Sir  Ral/e  Bavy's 
case,  1  Vent.  217 ;  Kinnersley  v.  Barnard,  Cro.  Eliz.  554 ;  and  ConstMe 
V.  Cloberie,  Palm.  397. 

Channellj  Serjt.,  contr&.  The  alle^tion  of  tender  is  material,  and  is 
therefore  traversable.  The  plaintiff  alleges  that  the  defendants  were  bound 
to  take  200  tons  of  iron-mine,  and  to  pay  for  it  on  or  after  delivery :  die 
delivery,  undoubtedly,  was  to  be  on  tram-waggons  to  be  provided  by  the 
*d481  ^^^^^^^*  '^^  plaintiff  also  alleges  *that  he  requested  the  de» 
^  fendants  to  provide  the  tram-waggons,  but  that  they  did  not  do  so. 


6  Manning  &  Granger.  948 

The  delivery  on  the  tram-waggons  was  a  condition  precedent  to  the  pay- 
ment ;  and  either  the  performance  of  a  condition  precedent  must  be  alleged, 
or  something  equivalent  to  a  performance.  If  the  declaration  had  said  that 
the  tram-wagons  were  not  ready,  and  so  the  plaintiff  was  discharged  from 
the  delivery,  it  might  have  been  sufficient.  But  by  the  form  adopted  here 
the  allegation  of  tender  is  made  material;  and  if  it  were  struck  out,  the 
declaration  would  be  bad,  as  the  allegation  is  equivalent  to  one  of  per- 
formance. In  the  cases  cited,  the  acts  to  be  done  by  both  parties  were 
concurrent.  [Maule,  J.  What  is  the  meaning  of  a  tender  of  :200  tons  of 
iron-mine  ?  It  is  not  like  a  tender  of  money.]  It  means  notice  from  the 
plaintiff  to  the  defendants  of  his  readiness  to  deliver.  [Maule,  J.  Then 
that  is  aUeged  twice  over.  It  is  like  saying  that  the  plaintiff  gave  notice  to 
the  defendant  on  a  certain  day,  to  wit  the  1st  of  January,  and  also  gave 
another  notice  on  a  certain  other  day,  to  wit  the  2d  of  January.  If  there 
was  a  traverse  of  the  first  notice  in  one  plea,  surely  a  second  plea  traversing 
flie  second  notice  would  be  bad.]  The  tender  is,  to  deliver  every  week, 
not  generally. 

Mtnningy  Serjt.  was  not  called  upon  to  reply. 

TiNDAL,  C.  J.  The  question  in  this  case  appears  to  be  whether  the  alle- 
gation in  the  declaration,  that  the  plaintiff  <'  tendered  and  offered  to  sell 
and  deliver  to  the  defendants,  weekly  and  every  week,  200  tons  of  iron- 
mine,"  is  or  is  not  a  material  allegation.     And  it  seems  to  me  that  it  is  not. 

The  action  is  brought  for  a  breach  of  contract,  by  which  the  defendants 
undertook  that  they  would  purchase  and  take  to  certain  quantities  of  iron- 
mine  ;  and  •the  entire  allegation  of  the  breach  is,  that  the  plaintiff  had  r#QAQ 
raised,  eotten  and  prepared,  and  was  ready  and  willing,  and  then  I- 
tendered  and  offered,  to  sell  and  deliver  to  the  defendants,  at  the  time  and 
place  agreed  upon,  the  stipulated  quantity  of  iron-mine,  but  the  defendants 
refused  to  '^  purchase  and  take  to''  the  same  according  to  the  agreement. 
Now,  it  appears  to  me  that  this  is  not  an  allegation  of  a  tender  and  ofier 
of  any  commodity,  and  that  it  carries  the  case  no  further,  in  sound  sense, 
than  the  previous  allegation  of  readiness  and  willingness  on  the  part  of  the 
plaintiff  to  perform  tne  contract.  The  defendants,  by  taking  an  express 
issue  on  the  allegation  as  to  the  tender  and  offer,  attempt  to  ^ive  it  more 
force  than  properly  belongs  to  it.  I  think  they  are  not  entitled  to  do  this, 
and  that  they  oueht  not  to  have  taken  issue  upon  that  allegation. 

CoLTMAN,  J.  If  the  aUegation  in  question  were  struck  out  of  the  decla- 
ration there  would  still  remain  sufficient  to  maintain  the  action,  as  the 
allegation  of  the  plaintiff's  readiness  and  willingness  to  perform  die  con- 
tract, with  notice  to  the  defendants,  would  be  enough  for  that  purpose. 
This  shows  that  the  allegation  as  to  ihe  tender  is  immaterial,  and  that  issue 
cannot  be  taken  upon  it. 

Erskine,  J.  I  am  of  the  same  opinion.  If  the  declaration  had  alleged 
a  sale  of  eoods  to  be  paid  for  on  delivery,  even  thou^  such  delivery 
should  be  by  the  carts  of  the  defendant,  in  diat  case  I  think  the  argument 
of  my  brother  Channell  would  have  some  weight  {  but  the  contract  here  is, 
that  the  plaintiff  shall  sell,  and  the  defendant  shall  purchase,  certain  ore, 
and  shall  take  away  the  same  in  his  own  carts.  The  tender  or  offer  alleged 
in  the  declaration  is,  not  of  the  thing  itself,  but  is  an  ofier  by  the  plaintiff 
to  complete  the  a^eement  he  had  undertaken,  namely,  to  seU  *ana  r«QgQ 
deliver  the  ore.  The  ueclaration,  containing,  as  it  does,  an  allega-  ^ 
tion  of  readiness  and  willingness  to  perform  the  agreement  on  the  plain- 
tiff's part,  with  notice  thereof  to  the  defendants,  would  have  been  perfectly 

2T 
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good  without  the  allegation  as  to  the  offer.     That  allegation,  therefore,  is 
immaterial. 

Maule,  J.  I  am  also  of  opinion  that,  striking  out  the  allegation  in 
question,  the  declaration  would  remain  good ;  and  consequently  that  the 
plea,  which  has  tendered  an  issue  on  that  allegation,  is  bad.  My  brother 
Channell  has  argued  that  the  two  allegations  mean  the  same  thing,  and 
that  both  may  be  traversed.  But  that  does  not  follow.  Possibly,  the 
insertion  of  both  may  have  made  the  declaration  bad,  in  which  case  there 
might  have  been  a  special  demurrer.(a)  But  if  an  allegation  may  be  struck 
out,  it  is  immaterial,  and  therefore  issue  cannot  be  taken  upon  it.  Tlie 
plea,  consequently,  is  bad.  Judgment  for  the  plaintifll 

(a)  Where  a  material  Tact  is  stated  /imec,  the  proper  coarse  seems  to  be  to  ioclade  both 
allegations  in  one  traverse. 


PEDDIE  V.  PRATT. 

SmMtf  that  service  of  notice  of  trial  on  a  person  who  called  herself  the  housekeeper  of 
the  house  in  which  the  offices  of  the  defendant's  attorney  are  situate,  she  stating  thmt 
she  was  authorized  to  receive  papers,  (which  the  party  serving  the  notice  believed 
to  be  true,)  and  promising  to  deliver  the  notice  to  the  attorney,  is  suflicienL 

At  the  trial  before  the  under-sheriff*,  the  plaintiff*  recovered  a  verdict  for 
l5.  debt,  and  \s.  damages. 

Gaseleej  Seqt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  all  subsequent  proceedings,  upon  the  ground  that 
•9511  ^^  notice  •of  trial  had  been  given  to  the  defendant  or  his  attorney. 
-I  The  rule  was  obtained  upon  an  affidavit  of  a  clerk  to  Mr.  Cook,  the 
defendant's  attorney,  of  No.  28  St.  Swithin's  Lane,  which  positively  stated 
that  since  the  9th  of  December,  on  which  day  the  plea  was  deUvered,  no 
notice  of  trial  had  been  received ;  that  the  deponent,  upon  hearing  that  the 
cause  had  been  tried,  took  out  a  summons  to  stay  execution  ;  that  the  de- 
ponent and  one  Sheridan,  a  clerk  to  the  plaintifi''s  attorney,  attended 
thereon,  when  Sheridan  informed  deponent  that  he  served  the  notice  of 
trial  on  a  female,  who  was  standing  at  the  door  of  the  house  No.  28  SL 
Swithin's  Lane ;  that  on  another  occasion  deponent  asked  Sheridan  why 
he  had  told  Mr.  Cook  that  he  had  served  the  notice  on  "  some  youpg 
man,"  when  Sheridan  answered,  "  Oh !  I  only  told  Mr.  Cook  that,  just  to 
lead  him  on ;  and,  further,  upon  an  affidavit  of  the  laundress  to  Mr.  Cook, 
stating  that,  by  his  orders,  she  closed  the  outer  door  of  the  house  between 
four  and  five  m  the  evening ;  that  the  clerks  leave  the  office  at  or  before 
six ;  and  that  no  issue  or  notice  of  trial,  or  any  other  paper  in  the  cause, 
was  ever  left  with  the  deponent  on  the  19th  of  December,  or  at  any  other 
time. 

ByleSy  Serjt.,  now  showed  cause,  upon  an  affidavit  of  Sheridan,  which 
stated  that  the  deponent,  on  the  19th  of  December,  delivered  the  issue  and 
the  notice  of  trial  to  a  female  who  called  herself  the  housekeeper  of  the 
house  No.  28  St.  Swithin's  Lane,  in  which  the  offices  of  the  defendant's 
attorney  were  situate,  between  six  and  seven  in  the  evening ;  that  she  in- 
formed him  at  the  time  that  all  the  clerks  were  gone  away  for  the  evening, 
but  that  she  was  authorized  to  receive  all  papers  addressed  to  the  said 
attorney,  which  the  deponent  believed  to  be  true ;  and  that  she  promised 
•9521  ^^  deliver  the  said  issue  and  notice  to  the  ssdd  attorney  •in  the 
J  morning.  The  learned  serjeant  cited  Kent  v.  Jones.  3  Dowl. 
P.C.210.  ^ 
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Gtueke^  Sent.,  in  support  of  the  rule,  submitted  that,  even  assuming 
Sheridan's  affidavit  to  be  true,  the  service  would  not  be  sufficient ;  and  citea 
Fry  V.  Mann,  1  Dowl.  P.  C.  419 ;  Dodd  v.  Drummond,  lb.  381 ;  Stoui  v. 
Smithj  lb.  506 ;  Struttcm  v.  Hawkes,  3  Dowl.  P.  C.  25 ;  and  Brovm  v. 
Wildhore^  ante,  vol.  i.  p.  276;  1  Scott,  N.  R.  159;  8  Dowl.  P.  C.  592; 
where  a  notice  of  trial  was  left  with  a  laundress  having  the  care  of  the 
several  offices  in  the  house  where  the  office  of  the  defendant's  attorney  was 
situate,  and  she  promised  to  give  it  to  the  clerk  next  morning :  this  was 
held  an  insufficient  service.  Tne  latter  case  the  learned  serjeant  submitted 
was  precisely  in  point.  [Cresswell,  J.  In  that  case  the  party  serving 
made  the  party  served  his  agent.  It  did  not  appear  there  that  the  laundress 
had  said,  as  here,  that  she  was  authorized  to  receive  papers.]  It  might  be 
inferred  that  she  had  such  authority,  from  her  promise  to  deliver  the  notice. 
[Cresswell,  J.  No  more  than  if  the  party  had  met  a  man  in  the  street, 
and  asked  him  to  serve  the  notice,  and  he  had  said  he  would.  He  would 
be  a  mere  agent  for  such  party.  Erskine,  J.  That  is  the  distinction  that 
runs  through  all  the  cases.]  The  learned  serjeant  then  went  into  the  facts 
of  the  service,  and  the  court  ultimately  made  the  Rule  absolute. 


•BARNARD  GREGORY  v.  C.  F.  A.  W.  Duke  of  BRUNSWICK   r^or^Q 
and  H.  W.  VALLANCE.  I  ^^^ 

In  an  action  of  the  case  for  conspiring  to  prevent  the  plaintiff,  who  was  about  to  perform 
as  an  actor  at  a  theatre,  from  acquiring  fame  and  profit  in  that  performance,  and  for 
hiring  persons  to  hoot,  hiss,  groan,  and  yell  at  the  plaintiff  during  the  performance,  and 
for  hooting,  hissing,  &c.  together  with  such  persons,  it  was  proved  at  the  trial  that,  on 
an  occasion  when  the  plaintiff  appeared  as  an  actor,  there  was  a  great  disturbance  in 
the  theatre,  consisting  of  hooting,  &c.,  in  which  the  defendants  took  a  prominent  part. 
The  plaintitf  rested  his  case  entirely  on  the  conspiracy.  The  judge  left  it  to  the  jury 
to  say  whether  what  took  place  was  the  result  of  a  preconcerted  arrangement  between 
the  defendants  and  persons  in  other  parts  of  the  theatre:  Hdd^  a  proper  direction. 

The  plaintiff  had  joined  issue  on  the  plea  of  not  guilty,  and  two  other  pleas,  and  demurred 
to  a  fourth,  upon  which  judgment  was  given  for  him.  The  venire  was  as  well  to  try 
the  issues  in  fact  as  to  assess  the  plaintiff  damages  on  the  issue  in  law.  The  jury 
having  found  a  general  verdict  for  the  defendants,  upon  all  the  issues  of  fact,  no 
damages  were  assessed  on  the  issue  in  law :  Held,  that  the  plaintiff  was  not  entitled 
to  a  venire  de  novo. 

Case,  for  conspiring  to  prevent  the  plaintiff,  viho  was  about  to  use  and 
exercise  the  profession  or  occupation  of  an  actor  at  a  theatre  for  his  emolu- 
ment, profit  and  advantage,  and  to  perform  as  such  actor  for  reward  to  be 
therefore  paid  to  him,  from  acquiring  fame  and  profit  in  that  performance, 
and  for  hiring  persons  to  hoot,  hiss,  groan,  shout,  and  yell  at  the  plaintiff 
during  the  performance,  and  for  hooting,  &c.  together  with  such  persons, 
&c.(a) 

Pleas,  first,  not  guilty  ;  secondly,  that  the  plaintiff  wos  not  about  to  use 
or  exercise  the  profession  or  occupation  of  an  actor,  for  the  emolument,  &c. 
of  him  the  plaintiff,  or  to  perform,  as  such  actor,  for  reward,  &c.  modo  et 
forma ;  concluding  to  the  country. 

Thirdly,  as  to  so  much  of  the  said  alleged  grievances  as  related  to  the 
hooting,  &c.  by  the  defendants  at  the  said  plaintiff,  and  making  a  noise, 
outcry,  uproar  and  *riot,  at  and  against  the  plaintiff,  and  persuading,  r*Qg4 
instigating,  causing,  procuring,  leading  and  inducing  other  persons  *• 
present  in  the  said  theatre,  to  join  in  the  said  hooting,  &c.,  and  in  making 
such  noise,  &c. ;  that  the  plaintiff  did  not  become  such  actor,  and  use  or 

{a)  See  the  declaration  set  out  at  length,  ante,  p.  205,  upon  the  argument  on  a  demurrer 
to  the  fourth  plea. 
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exercise  the  said  profession  or  occupation  of  an  actor  for  his  emolument  and 

Erofit,  nor  appeared  or  performed  as  such  actor  for  reward  to  be  paid  to 
im  the  piaintilT,  modo  etformd  ;  concluding  to  the  country. 

There  was  a  fourth  plea,  as  to  hooting,  &c.  at  the  plaintiff,  that  the 
Dlaintiff  was  the  proprietor  and  publisher  of  the  Satirist  newspaper,  wherein 
«vere  constantly  published  indecent,  obscene,  lewd,  filthy  and  disgusting 
articles,  &c.,  and  was  therefore  an  unfit  and  improper  person  to  appear  be- 
fore the  public.     This  plea  was  held  bad  on  demurrer.(a) 

At  the  trial  of  the  cause,  before  Tindal,  C.  J.,  at  the  sittings  for  Middle- 
sex after  last  Trinity  term,  the  following  facts  appeared  in  evidence : — The 
plaintiff,  who  was  the  proprietor  and  publisher  of  a  weekly  newspaper  called 
"The  Satirist,"  had  on  several  occasions  appeared  as  an  amateur  actor  on 
the  stage.  An  arrangement  had  been  entered  into  betw*een  him  and  Mr. 
Bunn,  the  then  lessee  of  Covent  Garden  Theatre,  that  the  plaintiff  should 
appear  at  that  theatre,  in  the  character  of  Hamlet,  on  the  13th  of  February, 
1843.  A  very  large  audience  was  assembled  on  that  evening ;  and  the  two 
defendants  occupied  one  of  the  0.  P.  private  stage-boxes.(6)  As  soon  aa 
•9551  *^^  plaintiff  made  •his  appearance  on  the  stage  in  the  second  scene 
■■  of  the  tragedy,  a  great  uproar  commenced,  consisting  of  hissing, 
hooting  and  yelling,  in  which  both  of  the  defendants  took  part ;  the  defend- 
ant VaUance,  in  particular,  advanced  to  the  fi-ont  of  the  box,  and  addressed 
the  audience  in  a  violent  strain  of  invective  against  the  plaintiff,  describing 
him  as  a  person  of  infamous  character,  and  unfit  to  appear  before  the 
mothers,  wives,  and  daughters  of  England.  The  uproar  and  confusion  in- 
creased to  such  a  pitch,  that  the  plaintiff  was  obliged  to  retire  from  the  stage, 
and  the  performance  terminated. 

For  the  purpose  of  showing  that  the  two  defendants  were  acting  in  con- 
cert with  other  portions  of  the  audience,  it  was  proved  that  some  persons 
had  been  hired  (but  it  was  not  shown  by  whom)  to  go  to  the  theatre  in 
order  to  prevent  the  plaintiff  from  acting ;  and  that  botib  of  the  defendants, 
after  leaving  the  theatre,  were  seen  in  the  neighbourhood,with  other  persons, 
and  were  heard  to  express  great  pleasure  at  the  result. 

The  counsel  for  the  defendants,  in  his  address  to  the  jury,  read,  and 
commented  upon,  the  fourth  plea,  observing  that  the  plaintiff,  by  demurring 
to  it,  had  admitted  the  truth  of  the  allegations  contained  in  it.  It  was  ob- 
jected, on  the  part  of  the  plaintiff,  that  as  there  was  no  issue  in  fact  upon 
that  plea,  it  ought  not  to  be  referred  to ;  but  the  lord  chief  justice  said  he 
could  not  prevent  the  counsel  for  the  defendants  from  doing  so,  as  the  plea 
was  on  the  record,  and  the  jury  were  to  inquire  what  damages  the  plaintiff 
had  sustained  on  occasion  of  the  premises,  whereof  the  court  had  given 
judgment  for  the  plaintiff,  namely  on  the  fourth  plea.(c). 

His  lordship,  in  summing  up  the  case,  told  the  jury  that  two  overt  acts 

of  the  alleged  conspiracy  were  stated ;  the  first,  that  the  defendants  hired  a 

•9561   """^^^^  ^^  •other  persons  to  engage  in  the  same  design,  and,  by  their 

•■  hissing  and  hooting,  produced  the  effect  intended  by  themselves  in 

the  conspiracy ;  the  second,  that  the  defendants  themselves  joined  in  the 

(a)  Vide  antft,  p.  205. 

(6)  In  theatrical  langoage,  the  terms  O.  P.  and  P.  S.  are  used  to  sisrnify  the  right  and 
Ief\  sides  or  the  stage,  with  reference  to  the  actor. — P.  S.  meaning  the  prompters  side, 
being  the  side  on  which  the  prompter  sits,  and  O  P.  the  side  opposite  the  prompter. 
The  well>known  0.  P.  riots,  out  of  which  the  case  of  Clifford  v.  Brandon^  2  Campb.  358, 
arOM,  have  no  connection  with  this  application  of  the  term.  They  were  so  called  from 
Iha  endeavours  on  the  part  of  the  audience,  to  restore  the  old  pncu  at  Covent  Garden 
Theatre. 

(f)  Vide  post,  960,  (6) . 
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mooting :  that  as  to  the  law  upon  the  subject,  the  public  at  a  theatre  had, 
ondoubtedly,  the  right  to  express  their  free  and  unbiassed  opinions  of  the 
merits  of  the  performers ;  but  that  parties  had  no  right,  by  a  preconcerted 
plan,  to  make  such  a  noise  that  an  actor,  without  any  judgment  being  formed 
as  to  his  performance,  should  be  driven  from  the  stage  by  such  a  scheme  ; 
which  might  be  concocted  for  an  unworthy  purpose ;  that  it  was  unnecessary, 
on  that  occasion,  to  give,  any  opinion  upon  the  right  of  the  public  to  deal 
with  the  private  character  of  actors,  as  the  question  for  their  consideration 
was,  whether  or  not  that  which  took  place  in  the  theatre,  was  the  result  of 
a  preconcerted  plan  and  systematic  design.  His  lordship  then,  after  com* 
menting  upon  some  parts  of  the  evidence,  observed,  that  when  it  was  proved 
that  such  a  general  tumult  existed  in  the  theatre,  it  behoved  the  jury  to  be 
cautious  in  identifying  the  conduct  of  the  other  persons  in  other  parts  of  the 
house,  with  that  of  the  persons  in  the  box  occupied  by  the  defendants.  There 
had  been  a  great  deal  of  hissing  and  hooting  from  Uiat  box ;  and  if  it  could 
be  established  against  the  defendants,  that  they  had  so  acted  in  consequence 
of  a  preconcerted  plan  to  drive  the  plaintiff  off  the  stage,  they  would,  with- 
out  question,  be  liable  in  that  action ;  but  that  their  acts  were  not  to  be 
connected  with  those  of  persons  similarly  engaged  in  other  parts  of  the 
house,  unless  the  jury  were  satisfied  that  the  whole  tumult  was  the  result 
of  a  preconcerted  arrangement  with  the  persons  in  the  0.  P.  box ;  and  that 
unless  such  arrangement  had  been  shown  to  the  satisfaction  of  the  jury, 
there  was  no  case  against  the  defendants. 

The  jury  returned  a  verdict  for  the  defendants. 

*Sheey  Serjt.,  iix  last  Michaelmas  term,  moved  for  a  new  trial   r*Q57 
on  the  ground  of  misdirection,  and  that  the  verdict  was  against   *- 
evidence ;  and  also  for  a  venire  de  novo. 

The  learned  Serjeant  contended  that  it  was  not  necessary  to  establish 
every  link  of  the  preconcerted  arrangement  leading  to  the  overt  acts  com- 
plained of,  but  that  such  preconcerted  arrangement  might  be  proved  by  the 
concurrence  of  the  acts  of  the  defendants  with  those  of  others  connected 
together  by  a  correspondence  in  point  of  time,  and  a  manifest  adaptation  ol 
means  to  effect  the  same  object ;  East,  P.  C.  p.  97,  2  Stark,  Ev.  p.  324, 
3d  ed. ;  that  it  was  enough  to  sLow  that  the  two  defendants  conspired 
together  ;(a)  and  that  there  were  many  cases  to  show  that  such  an  action  as 
the  present,  though  commonly  called  an  action  for  conspiracy,  was  in 
reality  an  action  for  a  tort,  and  would  lie,  though  only  one  party  was  guilty. 
He  referred  to  Skinner  v.  Gunton^  1  Wms.  Saund,  228  c. ;  Samlle  v. 
RobertSy  1  Ld.  Raym.  379,  Carth.  417;  Polk  v.  Duntng^  1  Roll.  Abr.  Ill, 
pi.  5 ;  Muriel  v.  Tracy,  6  Mod.  169 ;  Bull.  N.  P.  14.  TTindal,  C.  J. 
The  case  was  not  so  presented  at  the  trial :  it  was  ultimately  put  as  a  case 
of  conspiracy :  the  plaintiff  distincdy  undertook  to  prove  that  the  defendants 
conspired  and  combined  with  an  organized  band,  to  drive  him  off  the  stage.] 

Upon  that  branch  of  the  motion  which  prayed  for  a  venire  de  novo, 
he  submitted  that  as  the  venire  was  to  assess  tiLe  damages  for  the  plain- 
tiff upon  the  l«sue  in  law,  as  well  as  to  try  the  issues  in  fact,(6)  the 
juiy  were  bound  to  assess  tho^  damages ;  and  having  omitted  to  do  so, 
the  plaintiff  was  entitled  to  a  venire  (fe  not^o.  [Tindal,  C.  J.  *The  r#Qgc 
jury  found  that  the  plaintiff  had  no  cause  of  action.     How  could   *■ 

(a)  A  similar  remark  was  incidentally  made  by  the  learned  serjeant,  at  coantel  for  the 
plaintiff,  at  the  trial,  when  Tindal,  C.  J.,  asked  him  what  damages  would  be  likely  to  lie 
given,  if  no  concert  on  the  part  of  the  defendants  with  the  rest  of  the  house  was  proved; 
npon  which  he  admitted  that  no  more  than  If.  damages  could  be  eipected. 

(6)  Tide  post,  900,(6). 
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they  assess  damages  for  him  on  the  issue  in  law  ?]  The  learned  Serjeant 
cited  Codrington  v.  Lloyd,  8  A.  &  E.  449,  1  P.  &  D.  157 ;  ClemerU  v. 
lewisj  3  Bro.  &  B.  297,  7  J.  B.  Moore,  200 ;  Comer  v.  Shew,  4  M.  &  W. 
163 ;  and  Cheyne's  case,  10  Co.  Rep.  118. 

TiNDAL,  C.  J.  If  I  expressed  myself  so  strongly  in  my  observations  to 
the  jury,  that  they  must  have  considered  that  upon  this  record,  a  verdict 
could  by  no  possibility  be  found  against  one  of  the  defendants  only,  I  am 
not  prepared  to  say  that  what  I  said  was  correct.  But  I  think,  that  in  the 
coarse  I  adopted,  I  merely  followed  that  which  had  been  chalked  out  by 
the  plaintifPs  counsel,  dealing  with  the  action  as  one  for  a  conspiracy ;  and, 
in  that  case,  the  cause  ought  not  to  go  down  again  for  trial  upon  the  ground 
of  misdirection.  However,  if  the  counsel  on  both  sides  will  agree  to  be 
bound  by  a  note  which  I  will  make  of  what  I  left  to  the  jury,  the  rest  of  the 
court  will  look  at  it,  and  at  my  notes  of  the  evidence,  and  will  decide 
whether  the  rule  should  go  upon  that  point.  Cur.  adv.  vutt. 

CoLTMAN,  J.,  on  a  subsequent  day  in  that  term  (November  25th,)  deliv- 
ered the  opinion  of  the  court. 

The  alleged  misdirection  consisted  in  this, — ^that  the  lord  chief  justice 
omitted  to  tell  the  jury  that  either  of  the  defendants  might  be  found  guilty, 
although  the  other  were  acquitted,  and  that,  on  the  contrary,  he  told  the 
jury,  that  unless  there  was  a  combination  and  conspiracy  between  the 
defendants  to  do  the  acts  complained  of,  they  ought  to  find  for  the 
defendants. 

•9591  ^7  brother  5^  stated,  in  moving  for  the  rule,  that  •in  con- 
J  ducting  his  case,  although  he  considered  that  tibe  action  was  capa- 
ble of  being  sustained  against  one  of  the  defendants  alone,  yet,  he  thought 
it  more  for  the  interest  o?  his  client,  not  to  advert  to  that  view  of  the  case, 
but,  on  the  contrary,  to  undertake  to  make  out  a  case  of  conspiracy  against 
both  of  the  defendants :  and  my  brothers  Erskine  and  Maule  and  I  are 
of  opinion  that,  after  deliberately  making  this  election,  he  is  not  entitled  to 
come  to  the  court  and  apply  for  a  new  trial,  on  the  ground  that  the  lord 
chief  justice  did  not  make  a  case  for  the  plaintiff  which  his  counsel  had 
purposely  declined  to  make.  It  may  be  true,  in  point  of  law,  that,  on  the 
declaration  as  framed,  one  defendant  might  be  convicted,  though  the  other 
were  acquitted ;  but  whether,  as  a  matter  of  fact,  the  plaintiff  could  entitle 
himself  to  a  verdict  against  one  alone,  is  a  very  different  question.  It  is  to 
be  borne  in  mind  that  the  act  of  hissing  m  a  public  theatre  is,  primd  facie, 
a  lawful  act ;  and  even  if  it  should  be  conceded  that  such  an  act,  though 
done  without  concert  with  others,  if  done  from  a  malicious  motive,  might 
furnish  a  ground  of  action,  yet  it  would  be  very  diflScult  to  infer  such  a 
motive  from  the  insulated  acts  of  one  person  unconnected  with  others. 
Whether,  on  the  facts  capable  of  proof,  such  a  case  of  malice  could  be 
made  out  against  one  of  the  defendants,  as,  apart  from  any  combination 
between  the  two,  would  warrant  the  expectation  of  a  verdict  against  the 
one  alone,  was  for  the  consideration  of  the  plaintiff's  counsel :  and,  when 
he  thought  proper  to  rest  his  case  wholly  on  proof  of  conspiracy,  we  think 
the  judge  was  well  warranted  in  treating  the  case  as  one  in  which,  unless 
the  conspiracy  were  established,  there  was  no  ground  for  saying  diat  the 
plaintiff  was  entitled  to  a  verdict;  and  it  would  have  been  unfair  towards 
the  defendants  to  submit  it  to  the  jury  as  a  case  against  one  of  the  defend- 
ants to  the  exclusion  of  the  other,  when  the  attention  of  their  counsel  had 
*9601  "^^^^  ^®°  called  to  that  view  *of  the  case,  nor  had  any  opportunity 
-'   given  them  to  advert  to  or  to  answer  it.    The  case  proved  was,  in 
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hdf  a  case  of  conspiracy,  or  it  was  no  case  at  all  on  which  the  jury  could 
properly  find  a  verdict  for  the  plaintiff. 

As  to  an  objection  also  urged,  that^  the  judge  directed  the  jury,  that, 
unless  there  were  proof  of  a  connection  between  the  persons  in  what  was 
called  the  0.  P.  box  and  the  other  persons  in  the  theatre  who  joined  in  th*» 
disturbance,  there  was  no  case  against  the  defendants ;  the  observations  oi 
the  judge  on  that  subject,  taken  all  together,  do  not  appear  to  have  had 
reference  to  the  maintenance  of  the  action,  but  to  the  amount  of  damages, 
wliich  would  be  greatly  aggravated  by  the  circumstance  of  a  general  com- 
bination, if  it  had  been  proved.(a)  We  think,  therefore,  that  there  is  no 
ground  for  a  rule  on  the  first  point. 

As  to  the  second  ground  on  which  the  application  for  a  new  trial  was 
made,  we  think,  and  the  lord  chief  justice  concurs  with  us  in  thinking,  that 
the  question  is  so  far  deserving  of  consideration,  that  a  rule  should  be 
granted. 

A  motion  was  also  made  for  a  venire  de  novOj  on  the  ground  that  damages 
had  not  been  assessed  on  the  issue  in  law  on  which  the  plaintiff  had 
obtained  iudgment:  but  we  are  all  of  opinion  that  the  circumstance  is 
immaterial,  as  the  issue  of  not  guilty  has  been  found  for  the  defendants ; 
and  the  court  is  at  no  loss  as  to  the  judgment  which  they  ought  to  pro- 
nounce on  the  whole  record. (6) 

Talfourdj  Serjt.,  (with  whom  was  Wordsworth^)  on  a  former  day  in  this 
term,  showed  cause.  There  *was  no  evidence  to  refer  the  genersJ  rmqcy 
tumult  in  the  theatre  to  the  defendants.  The  present  case  is  very  L 
distinguishable  from  that  of  the  conspiracy  against  Macklin,  mentioned  in 
the  note  to  Clifford  v.  Brandon,  2  Campb.  372,  n.(c)  That  appears  to  have 
been  a  criminal  information, ((f)  (not  an  indictment,  as  stated  in  the  note 
referred  to,)  against  Leigh  and  others,  for  a  conspiracy  to  ruin  Mr.  Macklin 
in  his  profession,  by  making  a  riot  in  the  playhouse,  and  preventing  the 
performance  of  a  play  in  which  he  was  to  act,  and  obliging  the  manager  to 
come  on  the  stage  and  discharge  him ;  and  evidence  was  given  that  there 
was  a  regularly  organized  body  of  persons  employed  for  the  purpose,  who 
were  supplied  wim  money  and  liquor.(e)  Undoubtedly,  there  can  be  no 
justification  for  two  persons  conspiring  to  hiss  an  actor ;  but,  without  a  con- 
spiracy, parties  may  agree  to  go  together  to  a  theatre  to  express  their  indig- 
nation against  some  proposed  representation,  or  at  the  conduct  of  some 
particular  performer.    The  public  have  invariably  done  so. 

Shee,  Serjt.,  (with  whom  was  Badeley,)  on  a  subsequent  day  (January 
23d,)  was  heard  in  support  of  the  rule.  He  referred  to  Lord  Holt's  judg- 
ment in  Jlshhy  v.  Whiter  8  St.  Tri.  89,  14  How.  St.  Tri.  695,  6  Mod.  45, 
1  Salk.  19,  3  Salk.  17,  Lord  Holt,  524,  Bro.  P.  C.  i,  45  1st  ed.,  i.  62 
2d  ed. ;  {f)  as  an  authority,  that  in  every  case  where  a  man  is  hindered  or 
obstructed  in  the  exercise  or  enjoyment  of  a  right  he  has  by  law,  the  law 
gives  him  a  remedy  by  action.  The  jury  in  this  case  were  •misled  r*Qgo 
by  eloquence  and  prejudice.     The  deiendants'  counsel  had  no  right  ^ 

(a)  Vide  ant*,  957,  (6.) 

\h)  Qu€n't,  tlie  necessity  for  a  lam  quam  venire  in  this  case  (sapr&,  997.)  An  assessment 
of  contingent  damages  appears  to  be  indispensable  in  those  cases  only  where  some  part 
of  the  declaration  is  not  covered  by  any  plea  terminating  in  an  issue  to  the  country. 

(c)  Vide  antft,  p.  217.  {d)  See  the  infonnatian  in  6  Wentw.  Prec.  443. 

{e)  The  learned  serieant  stated  these  facts  from  a  memoir  of  Mr.  Macklin,  published 
•n  1779. 

(/)  As  to  Jrhby  v.  White,  jtee  the  rase  of  Stockdale  v.  Hantard,  printed  by  order  of  tba 
House  of  Commons,  in  1839.  p.  90,  mO. 

For  a  report  of  Stockdale  v.  tiantard^  see  also  9  A.  &  E.  1,  and  3  P.  &  D.  1. 
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to  read  the  fourth  plea  to  the  jury ;  the  demurrer  was  used  as  an  admission 
on  ♦he  part  of  the  plaintiiT;  but  it  could  not  properly  be  so  used ;  Gould  ▼. 
(Hivery  ant^,  vol.  ii.  p.  208,  2  Scott,  N.  R.  241, (a)  [Tindal,  C.  J.  It 
cannot  be  used  as  evidence.  [Cbesswell,  J.  Your  argument  would  go 
to  the  improper  reception  of  evidence ;  but  there  Is  no  rule  upon  that  ground* 
I  remember  a  new  trial  once  granted  to  a  party  upon  the  ground  that  an 
unfair  speech  had  been  made  by  the  advocate  on  the  opposite  side ;  but  the 
precedent  never  was  followed.]  Cur,  adv,  vuU. 

Tindal,  C.  J.  now  said :  We  have  considered  this  case  with  great  atten- 
tion ;  and,  being  satisfied  that  the  mam  point  was  properly  decided,  we 
think  we  ought  not  to  send  the  cause  down  again  in  order  to  let  in  a  sub- 
ordinate point  not  mentioned  on  the  former  occasion,  unless  we  are  satisfied 
that  justice  requires  it  And,  seeing  the  serious  nature  of  the  charge,  we 
think  there  has  not  been  such  a  substantial  failure  of  justice  as  would  war- 
rant us  in  interfering.  Rule  discharged. 


•963]  •WILKINS  v.  BROMHEAD  and  HUTTON. 

A.  employed  B.  to  build  him  a  greenhouse  for  50/.  When  it  was  completed,  B.  gave  A« 
notice,  and  requested  him  to  remit  the  price.  A.  remitted  the  amount,  and  desired  B. 
to  keep  the  greenhouse  till  sent  for.  Afterwards  B.  (unknown  to  A.)  deposited  the 
greenhouse  with  C,  telling  him  it  was  the  property  or  A.,  and  requesting  him  to  keep 
it  for  A.,  which  he  agreed  to  do.  B.  having  become  bankrupt,  his  assignees  took  pos- 
session of  the  greenhouse. 

Hdd^  first,  that  the  property  in  the  greenhouse  passed  to  A.,  there  haying  been  an  appro- 
priation of  it  to  him  by  0.,  and  an  assent  on  his  part  to  such  appropriation;  secondly, 
that  the  greenhouse  was  not  in  the  possession,  order,  and  disposition  of  B,  as  regmied 


SembUy  that  where  a  nonsuit  only  is  moved  for,  the  court  will  not  giant  a  new  triaL    Per 
Maule,  J. 

Trover,  against  the  defendants,  who  were  assignees  of  Smith  and  Bryant, 
bankrupts,  for  a  greenhouse  and  materials.  Pleas — ^not  guilty,  and  not  pos- 
sessed ;  on  both  of  which  pleas  issue  was  joined. 

At  the  trial  of  the  cause,  before  Coleridge,  J.,  at  the  last  Bristol  summer 
assizes,  it  appeared  that  the  plaintiff,  a  gentleman  residing  near  Cardiff,  in 
Glamorganshire,  in  October,  1841,  employed  the  banlmipts.  Smith  and 
Bryant,  who  were  carpenters  at  Bristol,  to  make  him  a  greenhouse  for  the 
price  of  50/. :  it  was  also  agreed  that  Smith  and  Bryant  should  put  up  the 
greenhouse  on  the  plaintiflPs  premises  at  Cardiff,  for  the  further  sum  of  14i. 
14s.  Smith  and  Bryant,  having  finished  the  wood-work,  sent  the  sashes  to 
a  glazier  of  the  name  of  Wait,  to  be  glazed.  The  whole  work  being  com- 
pleted, but  not  permanently  fixed  together.  Smith  and  Bryant,  in  June, 
1842,  informed  the  plaintiff,  by  letter,  that  the  greenhouse  was  ready  for 
delivery,  and  requested  him  to  remit  the  50/.  "for  the  greenhouse"  through 
Stuckey's  Banking  Company.  The  plaintiff  remitted  the  50/.,  and  wrote 
to  request  Smith  and  Biyant  "  to  keep  the  greenhouse,  and  take  care  of  it, 
till  he  sent  for  it."     In  February,  1845,  pending  an  action  against  Bryant, 

(•)  A  demurrer  admits  those  Tacts  only  which  are  properly  pleaded;  JkifordnxiA  Plaifin 
emat,  2  Roll.  Rep.  23.  And  see  Zotuk  and  Bamfidd'i  ctue^  1  Leon,  SO;  Bwrtons  one,  5  Co. 
Rep.  69,  Hob.  164,  233  ;  Heard  ▼.  Btuktrfidd^  Button,  15;  Rmxy.  Bishop  cf  ChnUr,  2  Salk. 
56U  3  Burr.  1509,  Co.  Litt.  72  a,  Com.  Dig.  tit.  PUader,  (Q.  5),  (Q.  6.)  The  jadsment 
for  the  plaintiff  upon  the  demurrer  to  the  fourth  plea,  pronounced  by  the  court,  (ante  20J>,) 
before  the  trial  of  the  issues,  showed  that  the  allegations  in  that  plea  afforded  no  snffi* 
oient  answer  to  that  part  of  the  declaration  to  whicli  that  plea  was  addressed,  and,  there- 
'-^  not  being  pleadable,  were  iwl  properly  pleaded. 
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Ae  vrhok  was  sent  by  him  to  Wait  without  the  knowledge  •of  the  r^gg^ 
plaintiff,  to  secure  it  from  an  execution  against  Bryant.  Bryant  l 
asked  Wait  to  place  the  greenhouse  in  his  warehouse,  alleging  that  Smith 
and  Bryant  haa  not  room  for  it  on  their  premises,  telling  him  also  that  it 
was  the  plaintiff's  property,  and  requesting  Wait  to  keep  it  till  he  sent  for 
it,  which  Wait  agreed  to  do.  On  the  14th  of  March,'a  fiat  in  bankruptcy 
issued  against  Smith  and  Bryant,  under  which  the  defendants  were  appointed 
assignees.  On  the  22d  of  Apnl,  the  greenhouse  was  removed  by  Wait  to 
the  premises  of  the  bankrupts,  and  was  taken  possession  of  by  the  messen- 
ger under  the  fiat. 

On  the  9th  of  May,  1843,  an  agent  of  the  plaintiff  made  a  demand  of 
the  greenhouse  upon  the  solicitor  to  the  fiat,  at  the  same  time  leavmg  with 
him  a  written  demand,  addressed  to  the  defendants.  The  solicitor,  on  the 
12th,  informed  the  plaintiff's  agent  that  the  opinion  of  counsel  had  been 
taken,  and  that  the  assignees  were  advised  not  to  ^ve  up  the  greenhouse ; 
and  he  accepted  a  notice  and  endorsed  a  refiisal,  dating  it  on  the  9th. 

On  the  part  of  the  defendants  it  was  contended  that  there  was  no  evidence 
for  the  jury  of  the  plaintiff's  property  in  the  greenhouse ;  and  Atkimon  v. 
Bellj  8  B.  &  C.  277,  2  M.  &  R.  292,  was  cited ;  and  that  even  assuming 
that  there  was  some  evidence  of  property  in  the  plaintiff,  the  greenhouse,  at 
the  time  of  the  fiat,  was  in  the  possession,  order,  and  disposition  of  the 
bankrupts,  with  the  consent  of  the  owner,  within  the  6  G.  4,  c.  16,  s.  72. 
A  further  point  was  taken,  that  there  was  no  evidence  of  a  conversion  by 
the  defendants;  but  it  was  abandoned  on  the  argument. 

The  learned  judge  having  refused  to  nonsuit  the  plaintiff,  the  defendants' 
counsel  declined  to  address  the  jury,  who  were  directed  to  find  for  the 
plaintiff^  on  both  issues.  A  verdict  was  returned  accordingly,  damages 
50/. ;  leave  being  reserved  to  move  to  enter  a  nonsuit,  if  the  court  should 
think  either  objection  well  founded. 

*Bomp€Uy  Serit,  in  Michaelmas  term  last,  obtained  a  rule  nisi  ^Qije 
accordingly,— citing  ThackthwaUe  v.  Cock,  3  Taunt.  487;  While  ^  ^^ 
V.  WUks,  5  Taunt.  176  ;  and  I^unoks  v.  Horsfall,  6  B.  &  Aid.  134. 

ChanmeU,  Serjt.,  (with  whom  was  Buit,)  showed  cause.  The  question 
is,  whether,  on  the  points  taken,  there  was  any  evidence  which  justified  the 
judge  in  leaving  the  case  to  the  jury.  First,  it  is  quite  clear  that  the  prop- 
erty in  the  greenhouse  vested  in  the  plaintiff:  it  was  completely  finished, 
and  he  paid  the  whole  price  for  it ;  and  there  was  a  complete  appropriation 
of  it  by  the  bankrupts  to  the  plaintiff  when  they  sent  it  to  Wait's  warehouse 
to  be  kept  for  him,  with  express  notice  that  it  belonged  to  him.  Atkinson 
V.  BeU,  8  B.  &  C.  277,  2  Mann.  &  Ryl.  292,  was  cited  at  the  trial  for  the 
defendants.  That  case,  however,  is  very  different  from  the  present.  There, 
the  defendant,  the  vendee,  expressly  refused  to  accept  the  machines; 
whereas,  here,  not  only  did  the  plaintiff  assent  to  receive  the  greenhouse, 
but  he  actually  paid  for  it.  Mucklow  v.  Mangles,  1  Taunt.  318,  also,  does 
not  apply.  In  that  case  there  was  a  payment  in  advance,  but  there  was  no 
appropriation  of  the  article  by  the  vendor  with  tiie  assent  of  the  vendee. 
In  Goodall  v.  Skelton,  2  H.  Blac.  316,  there  was  clearly  no  delivery,  so  as 
to  warrant  the  plaintiff  in  suing  as  for  goods  sold  and  delivered.  Supposing 
this  greenhouse  to  have  been  destroyed  by  fire  whilst  upon  the  premises  of 
Waite,  the  loss  would  clearly  have  fallen  on  the  plaintiff;  Tarling  v.  Baxter, 
6  B.  &  C.  360,  9  Dowl.  &  Ryl.  272 ;  Bartram  v.  Payne,  3  C.  &  P.  176, 
IS  a  strong  authority  for  the  plaintiff,  both  on  the  point  of  property  and  on 
that  of  order  and  disposition.    It  was  there  held  that  a  carriage  finished  and 
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•9661  P^^  ^^^  before  the  •bankruptcy  of  the  maker,  but  suffered  to  remain 
•I  on  his  premises  at  the  request  of  the  person  for  whom  it  was  made, 
on  account  of  his  being  about  to  go  abroad,  cannot  be  taken  by  the  assignees, 
as  in  the  order  or  disposition  of  the  bankrupt,  although  such  bankrupt  pat 
it  in  his  front  shop,  and  actually  sold  it  to  another.  Carrutkers  v.  Payne^ 
6  Bingh.  270,  2  M.*&  P.  429,  does  not  differ  materially  from  the  present 
case.  There,  the  plaintiff  ordered  a  chariot  to  be  built,  which  was  to  be 
finished  according  to  certain  directions,  and  for  which  he  paid.  After  it 
had  been  finished  in  other  respects,  the  plaintiff  ordered  a  front  seat  to  be 
added ;  but  the  builder  being  slow  in  making  this  addition,  the  plaintiff 
sent  for  the  chariot  repeatedly,  and  the  builder  promised  to  deliver  it.  The 
plaintiff,  being  afterwards  dissatisfied,  ordered  the  chariot  to  be  sold,  and 
while  it  was,  according  to  the  custom  of  the  trade,  standing  in  the  builder^s 
warehouse  for  that  purpose,  the  front  seat  not  having  been  added,  the 
builder  became  a  bankrupt,  and  his  assignees  seized  the  chariot  It  was 
held  that  the  plaintiff  had  sufficient  property  to  mamtain  trover,  and  that  the 
chariot  did  not  pass  to  the  assignees  as  being  in  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of  the  true  owner.  [Maule,  J.,  referred 
to  Greening  v.  Clarky  4  B.  &  Cr.  316.1  That  case  shows,  Aat  even 
.assuming  the  greenhouse  to  have  remained  the  property  of  the  bankrupts, 
it  was  not  in  their  order  and  disposition.  As  to  this  point,  taking  the 
greenhouse  to  be  the  plaintiff's  property,  it  is  incumbent  on  the  assignees 
to  show  how  it  passed  to  them,  as  being  in  the  order  and  disposition  of 
the  bankmpts :  Lyon  v.  Weldon^  9  J.  B.  Moore,  629.  [Maule,  J.  They 
must  also  have  been  the  reputed  owTiers.]  It  is  clear  &ie  bankrupts  had 
*9671  "^^  ^^  possession,  order,  or  disposition  *of  the  greenhouse  after 
J  they  had  delivered  it  to  Wait  to  be  kept  by  him,  not  as  their  prop- 
erty, but  as  the  property  and  on  account  of  the  plaintiff.  The  banlmipts 
neither  remained  the  actual,  nor  the  reputed,  owners  of  the  article.  Being 
removed  from  their  premises  no  parties  dealing  with  them  would  give  them 
credit  in  respect  of  it.  The  fact  that  the  plaintiff  had  not  seen  me  green- 
house, and  was  not  aware  that  it  had  been  removed  from  the  banloiipts' 
premises  to  those  of  Wait,  is  perfectly  immaterial. 

Sir  T.  Wilde  and  BompaSy  Serjts.,  in  support  of  the  rule.  The  first 
question  is,  whether  the  property  in  the  greenhouse  passed  to  the  plaintiff. 
There  is  a  known  distinction  between  the  case  of  a  sale  of  a  specific  article 
in  existence  at  the  time,  and  that  of  an  article  ordered  to  be  made :  in  the 
former  case  the  property  passes  by  the  contract,  although  a  lien  may  remain 
for  the  price ;  in  the  latter  case,  until  the  article  has  been  so  far  accepted 
that  the  buyer  cannot  repudiate  it,  the  property  continues  in  the  vendor. 
Mucklow  V.  Mangles^  1  Taunt.  318,  shows  that,  if  a  person  contracts  with 
another  for  a  chattel  which  is  not  in  existence  at  the  time  of  the  contract, 
although  he  pays  him  the  whole  value  in  advance,  and  the  other  proceeds 
to  execute  the  order,  the  buyer  acquires  no  property  in  the  chattel  till  it  is 
finished  and  delivered  to  him.  Sir  James  Mansfield  there  observes, 
**  The  only  effect  of  the  payment  is,  that  the  bankrupt  was  under  a  contract 
to  finish  the  barge :  that  is  quite  a  different  thinff  from  a  contract  of  sale ; 
and,  until  the  barge  was  fini^ed,  we  cannot  say  that  it  was  so  far  Pocock's 
property  that  he  could  have  taken  it  away."  And  Heath,  J.,  says,  "  A 
tradesman  ofren  finishes  goods  which  he  is  making  in  pursuance  of  an  order 
•9681  S^^^^  ^y  *^^^  person,  and  sells  them  to  another.  If  the  first  cus- 
J  tomer  has  other  goods  made  for  him  within  the  stipulated  time,  he 
has  no  right  to  complain ;  he  could  not  bring  trover  against  the  purchaser 
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for  the  goods  so  sold.  If  the  thing  be  in  existence  at  the  time  of  the  ordei, 
the  property  of  it  passes  by  the  contract ;  but  not  so,  where  the  subject  is 
to  be  made."  In  Jltkiman  v.  Bell,  8  B.  &  C.  277,  2  M.  &  R.  292,  A., 
haying  a  patent  for  certain  spinning  machinery,  received  an  order  from  B. 
to  have  some  spinning-frames  made  for  him.  A.  employed  C.  to  make  the 
machines  for  B.,  and  informed  the  latter  that  he  had  done  so.  After  the 
machines  had  been  completed,  A.  ordered  them  to  be  altered.  They  were 
afterwards  comj^leted  according  to  this  new  order,  and  packed  up  in  boxes 
for  B.,  and  C.  informed  B.  that  they  were  ready,  but  he  refused  to  accept 
them :  and  it  was  held  that  C.  could  not  recover  the  price  from  B.  in  an 
action  for  goods  bargained  and  sold,  or  for  work  and  labour  and  materials. 
In  that  case  there  was  a  distinct  appropriation  so  far  as  the  vendor  was 
concerned,  though  the  vendee  (for  what  reason,  is  not  stated)  refiised  to 
accept  the  machines.  The  principle  deducible  from  the  case,  is  to  be 
found  at  the  conclusion  of  Mr.  J.  Bayl£y's  judgment,  in  which  he  says, 
"  I  cannot  say  that  the  property  passed  to  the  defendants,  so  as  to  enable 
the  plaintifis  to  recover  on  the  counts  for  goods  bargained  and  sold,  or  for 
work  and  labour.  It  is  said  that  there  was  an  appropriation  of  these  spe- 
cific machines  by  the  maker,  and  that  the  property  thereby  vested  in  the 
defendants.  I  think  it  did  not  pass.  Where  ^oods  are  ordered  to  be 
made,  while  they  are  in  proe[ress  the  materials  belong  to  the  maker.  The 
proper^  does  not  vest  in  £e  party  who  ^ves  the  order  until  the  thing 
ordered  is  completed.  And  although,  while  the  goods  *are  in  r«QgQ 
progress,  the  maker  may  intend  them  for  the  person  ordering,  still  ^ 
he  may  afterwards  deliver  them  to  another,  and  thereby  vest  the  property 
in  that  other.  Although  the  maker  may  thereby  render  himself  liable  to 
an  action  for  so  doing,(a)  still  a  good  title  is  given  to  the  party  to  whom  they 
are  delivered."  And  Holkoyd,  J.,  said  that  the  ?  ;tion  for  goods  bargained 
and  sold  would  not  lie,  ^'  because  there  was  no  specific  appropriation  of  the 
machines  assented  to  by  the  purchaser j  and  the  property  in  the  goods  there- 
fore remained  in  the  maker."  Woods  v.  Russell,  5  B.  &  Aid.  942,  which 
was  explained  by  Bayley,  J.,  in  Atkinson  v.  Bell,  does  not  impugn  the 
doctrine  laid  down  in  the  latter  case.  There  can  be  no  doubt  that  here  the 
bankrupts  mtended  to  appropriate  the  greenly)use  to  the  plaintiff:  but  his 
assent  to  such  appropriation  was  wanting.  [Maule,  J.  Suppose  the  bank- 
rupts had  shown  the  ^enhouse  to  the  plaintifT,  and  he  had  then  paid  for  it  ?] 
That  would  have  made  all  the  difference.  The  circumstance  of  the  bank- 
rupts having  represented  to  the  plaintiflT  that  they  had  finished  the  green- 
house, and  demanded  the  50/.,  and  of  the  plaintiff  having  assented  to  the 
demand  and  paid  the  money,  did  not  vest  the  property  in  the  plaintiff. 
Notwithstanding  the  payment  of  the  price,  no  change  of  property  could  take 
place,  unless  there  was  such  an  acceptance  by  the  plaintiff  as  would  pre- 
clude him  from  repudiating  the  greenhouse  when  he  saw  it :  and  there  was 
no  evidence  of  any  such  acceptance.  Suppose  the  bankrupts  had  sold  this 
identical  greenhouse  after  the  remittance  of  the  50/.,  could  the  plaintiff  have 
maintained  trover  for  it  ?  It  is  clear  that  the  bankrupts  might  have  perform- 
ed their  contract  by  sending  him  another  greenhouse.(a)  Had  this  green- 
house been  destroyed  by  fire  whilst  on  the  bankrupt's  premises,  the  loss 
would  ^unquestionably  have  been  theirs.  The  cases  that  have  arisen  rmMr^ 
upon  the  statute  of  firauds,  are  most  pertinent  to  the  present  inquiry.  ^ 
It  is  apprehended  that  delivery  imports  acceptance.  TMaule,  J.  But  ac- 
ceptance does  not  import  delivery.]     Suppose  a  verbal  contract  to  deliver 

(a)  Vide  soprl^  967.8. 
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an  article  in  the  conntry,  and  the  buyer  comes  to  London,  in^>ects  the 
irticle  and  does  something  to  it,  that  is  an  acceptance  which  imports  detivoy 
for  many  legal  purposes.  It  is  submitted  that  there  cannot  be  an  acceptance 
without  some  ofler  to  deliver  on  the  other  side.  Here,  the  plaintiff  not 
having  come  for  the  article,  the  bankrupts  sent  it  to  Wait's  premises ;  which, 
so  far  as  this  question  is  concerned,  was  the  same  as  sending;  it  to  another 
shop  01  their  own.  [Maulc,  J.  Wait  is  told  to  keep  it  tiU  the  plaintiff 
sent  for  it]  But  to  keep  in  what  sense?  Not  as  delivered  to  the  plaintiff. 
All  that  was  meant  was,  that  the  CTeenhouse  was  an  order  which  the  bank- 
rupts had  executed  for  the  plaintiff.  It  is  clear  that  here  has  been  no  such 
delivery  and  acceptance  as  would  preclude  the  vendee  from  setting  up  the 
statute  of  frauds,  or  objecting  to  receive  the  article ;  Elmore  v.  SUme^  1 
Taunt.  458;  Ruggy.ARndt,  11  East,  210.  Suppose  a  tailor  to  write 
to  a  customer  in  the  country,  saying  that  his  clothes  were  made,  and 
that  he,  the  tailor,  wanted  money,  that  the  customer  sent  the  money,  and 
then  came  to  town  and  found  the  clothes  too  large,  could  he  not  return  them  ? 
In  Hmoe  t.  Palmer j  3  B.  &  Aid.  321,  where  a  vendee  verbaUy  agreed,  at  a 
public  market,  with  the  agent  of  the  vendor  to  purchase  twelve  bushels  of 
tares,  (then  in  the  vendor's  possession,  constitutmg  part  of  a  larger  bulk,)  to 
remain  in  the  vendor's  possession  till  called  for,  and  the  agent,  on  his  re- 
turn home,  measured  the  twelve  bushels  and  set  them  apart  for  the  vendee, 
*9711  ^^  ^^^  ^^'^  ^^^  ^^^  ^^^  *^^^  amount  to  an  acceptance  by  the  latter, 
-I  so  as  to  take  the  case  out  of  the  seventeenth  section  of  the  statute 
of  frauds.  [Cresswell,  J.,  referred  to  JUexander  v.  Gardner^  1  New  Cases, 
671 ;  1  Scott,  630,  as  resembling  the  present  case.]  In  that  case,  an  in- 
voice, and  an  endorsed  bill  of  lading,  of  the  butters  had  been  sent  to  the 
vendees.  In  Carter  v.  Timssaint,  5  B.  &  Aid.  855,  1  D.  &  R.  515,  a 
horse  was  sold  by  verbal  contract,  but  no  time  was  fixed  for  the  payment  of 
the  price :  the  horse  was  to  remain  with  the  vendors  for  twenty  days  without 
any  char&pe  to  the  vendee:  at  the  expiration  of  that  time  the  horse  was  sent 
to  grass  by  the  direction  of  the  vendee,  and  by  his  desire  entered  as  the 
horse  of  one  of  the  vendors :  and  it  was  held  that  there  was  no  acceptance 
of  the  horse  by  the  vendee,  within  the  statute  of  frauds.  [Maitle,  J.  In 
that  case  there  was  a  sale  oft  a  chattel  for  more  than  10/.,  and  no  memoran- 
dum in  writing.  Suppose  the  price  of  the  horse  had  been  under  that  sum  ? 
If  part  payment  of  the  price  will  satisfy  the  statute  of  frauds,  will  not  the 
payment  of  the  whole  price  do  so?]  By  merely  paying  for  an  unseen 
article,  the  party  does  not  so  conclude  himself  as  to  prevent  him  from  re« 
pudiating  it  afterwards. 

As  to  the  next  point,  it  is  submitted  that  the  possession  of  Wait  was  the 

Eossession  of  the  bankrupts,  and  that  up  to  the  time  when  he  sent  the  green- 
ouse  back,  it  remained  in  the  possession,  or  subject  to  the  order  and  con- 
trol, of  the  bankrupts,  and  not  of  the  plaintiff.  The  greenhouse  was  re- 
moved, not  at  the  desire  of  the  plaintiff,  but  for  the  convenience  of  the 
bankrupts.  It  was  part  of  their  stock  when  sent  to  Wait's,  and  remained 
so  until  sent  back.  The  bankrupts  might  have  insured  it  while  there,  or 
brought  an  action  of  detinue  to  recover  it.  They  were  clearly  the  reputed 
*9721  ^^"^^^  *^^  ^^  article,  for  it  had  belonged  to  them ;  and  the  conver- 
-'  sation  which  passed  between  Bryant  and  Wait,  cannot  be  considered 
as  altering  the  reputation  ;  for,  in  the  absence  of  any  communication  with 
the  plaintiff,  Wait  cannot  be  looked  upon  as  acting  as  the  plaintiff's  agent, 
but  merely  as  the  agent  of  the  bankrupts.  [Tn»i>AL,  C.  J.  Wait  kept 
nothing  else  for  them.     How  were  the  rest  of  the  world  to  know  that  the 
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Droperty'in  the  greenhouse  Temained  in  the  bankrupts  ?]  Knowkb  v.  Hors^ 
fall^  5  B.  &  Aid.  134,  is  in  point  Suppose  the  bankrupts  had  demanded 
Jie  greenhouse  from  Wait,  what  defence  could  he  have  had  in  the  absence 
of  an  express  assent  by  Wilkins  to  the  appropriation  ?  [Cresswell,  J. 
For  this  part  of  the  argument  it  must  be  assumed  that  Wilkins  was  the  true 
owner:  and,  if  so,  the  bankrupts  could  not  have  maintained  any  action 
against  Wait.  Maule,  J.  Can  you  say  therewas  no  evidence  to  go  to 
the  jury  ?  The  rule  asks  only  for  a  nonsuit.]  It  is  competent  to  the  court 
to  grant  a  new  trial,  should  it  be  thought  that  a  new  trial  will  meet  the  justice 
of  the  case.     Vacher  t.  CockSj  1  B.  &  Ad.  145. 

TiNDAL,  C.  J.  The  motion  before  the  court  proceeds  upon  two  distinct 
grounds :  the  first  ground  is,  that,  under  the  contract,  no  property  m  the 
greenhouse  in  question  passed  to  the  plaintiff;  the  second,  admitting  that 
the  property  did  pass  by  the  contract,  as  the  greenhouse  remained  in  the 
possession  of  the  bankrupts,  or  of  Wait,  down  to  the  time  of  the  bankruptcy, 
it  must  be  taken  to  be  property  in  their  order  and  disposition,  as  reputed 
owners,  with  the  consent  and  permission  of  the  true  owner,  and,  conse- 
quently, that  is  vested  in  their  assignees. 

As  to  the  first  point,  there  can  be  no  doubt  but  that  a  contract  for  the 
making  of  a  chattel,  does  not  *of  itself  vest  the  property  in  the  chattel,  r*Q<vo 
when  completed,  in  the  person  giving  the  order.  But  here,  the  ^ 
question  turns,  not  upon  the  ori^nal  contract  between  the  plaintiff  and 
Smith  and  Bryant,  but  upon  the  circumstances  which  afterwards  took  place, 
viz.  the  payment  by  the  plaintiff,  after  the  greenhouse  had  been  completed, 
of  the  stipulated  price,  the  appropriation  and  setting  apart  by  the  bankrupts 
of  the  greenhouse  for  the  plaintiff,  and  his  assent  to  such  appropriation. 
There  was  an  appropriation  on  the  one  side,  and  an  assent  to  such  appro- 
priation on  the  other ;  which,  I  think,  was  quite  sufficient  to  pass  the  prop- 
erty to  the  plaintiff.  It  may  be,  that  the  origmal  contract  did  not  pass  the 
property ;  but  the  parties  may  be  said  to  have  entered  into  a  new  contract. 
I  cannot  conceive  why,  under  the  circumstances  of  this  case,  the  property  in 
an  article  made  to  order  should  not  pass  upon  its  completion,  as  it  would 
have  done  if  it  had  been  in  existence  at  the  time  of  the  original  contract. 
The  objection  raised  upon  this  point  were  merely  founded  upon  jitkinson  v. 
Bellj  8  B.  &  C.  277,  2  Mann.  &  Ryl.  292.  But,  if  that  case  be  examined, 
it  will  be  found  not  to  apply.  The  decision  there  turned  entirely  on  the 
absence  of  assent  on  the  part  of  the  purchasers  to  the  appropriation  of  the 
machines  by  the  vendor.  It  is  said  by  Bayley,  J.,  "  These  were  Sleddon's 
goods,  although  they  were  intended  for  the  defendants,  and  he  had  written 
to  tell  them  so.  If  they  had  expressed  their  assent^  then  this  case  would 
have  been  within  Rohde  v.  ThwaUes,  6  B.  &  C.  388,  9  Dowl.  &  Ryl.  293, 
\ad  there  would  have  been  a  complete  appropriation,  vesting  the  property 
in  the  defendants.  But  there  was  not  any  such  assent  to  the  appropriation 
made  by  the  bankrupt;  and,  therefore,  no  action  for  goods  bargained  and 
sold  was  maintainable."  Holroyd,  J.,  observes,  "  I  think  the  action  will 
not  lie  for  goods  ^bargained  and  sold,  because  there  was  no  specific  rvQ^^ 
appropriation  of  the  machines  assented  to  by  the  purchasers  and  the  *- 
property  in  the  goods  therefore  remained  in  the  maker."  And  Little- 
dale,  J.,  adds,  ^*  There  could  not  be  any  sale  in  this  case,  unless  there  was 
an  assent^  by  the  defendants,  to  take  the  articles. ^^  Looking  at  the  facts  of 
Jus  case,  it  seems  to  me  that  there  is  complete  evidence  of  assent  on  the 
part  of  the  plaintiff,  to  the  appropriation  made  by  the  vendors.  The  plaintiff 
was  mformed  by  letter  that  the  greenhouse  was  finished,  and  was  requested 

VOL.  YI.  64  2  U 


974  WiLKiNS  V.  Bromhbad.  H.  T.  1844. 

to  remit  the  price.  He  did  so,  at  the  same  time  requesting  the  Tendois  to 
keep  the  greenhouse  for  him  until  he  sent  for  it.  It  has  been  argued,  that 
the  letter  of  the  plaintiff,  desiring  Smith  and  Bryant  to  keep  the  greenhouse 
for  him,  was  written  before  the  article  was  seen,  and  that  it  would  be  hard 
if  it  were  held  to  be  such  an  acceptance  as  would  preclude  him  from  reject- 
ing the  article  if  it  afterwards  turned  out  defective  in  its  own  construction. 
If  a  purchaser's  assent  to  the  appropriation  was  shown  to  have  been  obtained 
by  misrepresentation,  it  seems  to  me  it  would  probably  be  held  to  be  do 
assent  at  all.  But  Uiat  is  not  the  case  here ;  and  although  the  plaintiff 
thought  proper  to  assent  to  the  appropriation  without  seemg  the  greenhouse, 
the  assent  was  not  the  less  complete.  Upon  this  point,  therefore,  I  think 
that  the  property  vested  in  the  plaintiff,  so  as  to  enable  him  to  maintain  this 
action. 

With  respect  to  the  second  point,  as  the  motion  is  to  enter  a  nonsuit 
only,  the  rule  ought,  in  strictness,  to  be  dischai^ed,  if  there  was  any  evi- 
dence to  go  to  the  jury.  But  perhaps  it  would  be  too  strict,  under  the 
circumstances,  to  hold  the  defendants  within  that  precise  limit.  If  the  court 
saw  that  there  was  any  evidence  which  might  make  any  difference  in  the 
finding  of  the  jury,  it  would  be  but  just  and  right  to  allow  the  defendants 
ma'tpii   ^^  opportunity  to  try  the  cause  again.     I  confess,  however,  *I  can- 

-'  not  see  any  ground  on  which  the  jury  could  come  to  the  concluaon 
that  there  was  any  reputed  ownership  in  the  bankrupts.  I  think,  therefore, 
that  this  pomt  also  fails.     Consequently,  the  rule  must  be  discharged. 

£asKiN£,  J.  I  also  thmk  that  tiiis  nde  should  be  discharged.  With  re- 
spect to  the  first  point,  I  am  of  opinion,  on  the  authority  of  the  cases  relied 
upon  for  the  defendants,  that  the  property  in  thb  greenhouse  passed  to  the 
plaintiff.  It  is  conceded,  on  all  hands,  that  the  rule  laid  down  in  Muckhw 
v.  MangleSj  1  Taunt.  3l8,(a)  is  the  correct  one,  viz.  that,  while  the  article 
remains  unfinished,  no  property  in  it  passes,  notwithstanding  the  vendor 
may  intend  it  for  the  purchaser,  or  may  put  his  name  upon  it,  or  otherwise 
show  an  intension  to  appropriate  it,  and  that  a  payment  of  money  on  account 
makes  no  difference.  Here,  however,  the  greenhouse  was  completed,  and 
ctfler  it  was  so  completed  the  makers  appropriated  it  to  the  purchaser.  The 
latter,  before  paying  for  it,  mi^t  have  required  to  see  it ;  but,  instead  of 
doing  so,  he  transmitted  the  price.  But  that  is  not  all ;  he  also  requested 
the  bankrupts  to  keep  the  greenhouse  for  him,  thereby  assenting  to  the  ap- 
propriation which  they  had  made.  When  the  latter  deposited  it  with  Wait, 
they  gave  notice  that  it  was  the  plaintiff's  property,  and  requested  Wait  to 
take  care  of  it  for  him.  The  reason  why  it  was  held  in  Jitkinsan  v.  BeUj 
8  B.  &  C.  277,  2  Mann.  &  Ryl.  292,  that  the  action  for  goods  bargained 
and  sold  could  not  be  maintained,  was,  that,  although  there  had  been  an 
appropriation,  no  assent,  on  the  part  of  the  persons  for  whom  the  articles 
were  made,  had  been  shown.  The  language  of  the  judges,  as  read  by  the 
lord  chief  justice,  shows  that  to  have  been  the  only  ground  on  which 
•9761   *^^^  ^^^  ^^  decided.     "  If,"  says  Bayley,  J.,  "  the  defendants 

-I  had  expressed  their  assent,  then  this  case  would  have  been  within 
Rohde  V.  TkwaiUs,  6  B.  &  C.  388,  9  D.  &  R.  293,  and  there  would  have 
been  a  complete  appropriation,  vesting  the  property  in  the  defendants." 
What  was  the  assent  in  Rohde  v.  ThwaUeSy  lb.,  which  was,  in  that  learned 
judge's  opinion,  sufficient  to  pass  the  property  ^  There,  the  vendee  nevei 
saw  the  sugars ;  but,  having  received  a  messa^  from  the  seller  that  they 
were  ready  for  him,  he  sent  word  back  that  he  would  take  them  away  as 

(a)yidftpoflt,979,(a). 
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soon  as  he  could :  and  it  was  held  to  be  such  an  assent  that  the  property 
passed.  Moreover,  tliere  is  here  a  strong  fact  which  did  not  appear  in 
Bohde  V.  ThwaUes ;  for  the  purchaser  paid  the  price,  and  requested  the  ven- 
dors to  keep  the  greenhouse  for  him.  It  appears  to  me  that  the  prop^r^ 
completely  passed  to  the  plaintiff,  and  that  if  the  article  had  been  accident- 
aOy  destroyed  while  in  the  possession  of  the  bankrupts  or  of  Wait,  it  would 
have  been  the  plaintiff's  loss. 

With  regard  to  the  second  question — whether  the  greenhouse  was  in  the 
possession,  order,  and  disposition  of  the  bankrupts  within  the  72d  section 
of  the  6  G.  4,  c.  16 — without  deciding  whether  or  not  they  could  have 
maintained  an  action  against  Wait  to  recover  it  back,  but  assuming  that  it 
remained  in  the  possession  of  the  bankrupts,  that  is  not  e&ough  to  entitle 
the  defendants  to  a  nonsuit.  The  72d  section  does  not  pass  to  Sie  assignees 
all  property  in  the  possession  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
but  only  '^  goods  or  chattels  whereof  he  was  reputed  owner j  or  whereof  he 
had  taken  upon  himself  the  sale,  alteration,  or  disposition  as  owner."  The 
question  therefore  is,  whether,  at  the  time  of  the  bankruptcy,  this  greenhouse 
was  in  the  possession  of  Smith  and  Bryant  as  reputed  *owners.  It  r^Q-v-v 
may  be  admitted  that,  where  property  which  has  once  belonged  to  a  ^ 
bankrupt,  remains  in  his  possession,  after  sale,  without  any  apparent  change, 
the  circumstance  of  the  possession  continuing  as  before  the  change  of  prop- 
erty, would  be  evidence  which  would  warrant  the  jury  in  commg  to  the 
conclusion  that  it  was  in  his  possession  as  reputed  owner.  But  here,  the 
article  was  made  by  the  bankrupts ;  and  it  does  not  appear  that  they  were 
in  the  habit  of  making  articles  of  this  description  and  keeping  them  on  their 
premises  for  sale.  No  one  dealing  with  the  bankrupts  could  therefore  be 
misled  by  seeing  the  greenhouse  on  their  premises  after  it  had  been  finished 
and  paid  for.  When  it  was  sent  to  Wait's  warehouse,  it  was  with  a  notice 
that  it  was  the  property  of  the  plaintiff,  and  that  it  was  to  be  taken  care  of 
for  him.  What  was  Uiere  to  induce  any  person  to  think  that  the  property 
in  it  remained  in  the  bankrupts  ?  The  fact  of  its  removal  would  alone  lead 
to  the  conclusion  that  it  was  the  property  of  a  third  person.  If  it  had  been 
traced  to  Wait's  premises,  the  party,  on  inquiry,  would  have  learned  that 
it  was  the  property  of  the  plaintiff.  So  far,  therefore,  as  relates  to  the  ques- 
tion of  reputed  ownership,  there  was  no  evidence  to  warrant  the  jury  in 
finding  that  the  greenhouse  was  in  the  possession  of  the  bankrupts  as  re- 
puted owners ;  and  I  think  they  would  luive  been  clearly  wrong  if  they  had 
come  to  such  a  conclusion. 

Maule,  J.  It  appears  to  me  that  the  learned  judge  was  right  in  declining 
to  nonsuit  the  plaintiff,  and  also  that  the  counsel  tor  the  defendants  acted 
veiy  discreetly  in  abstaining  from  going  to  the  juiy  upon  the  questions  raised 
at  the  trial ;  for  it  is  impossible  to  suppose  that  any  juiy,  unless  restricted 
by  some  rule  of  law,  could  have  come  to  any  other  conclusion  than  that 
which  has  been  arrived  at  here.     The  facts  are  extremely  clear.    The 

rnhouse  was  made  by  the  bankrupts  to  the  order  of  the  plain-  r*Q7o 
When  finished,  the  plaintiff  paid  for  it,  desiring  the  bankrupts  ^ 
to  keep  it  till  he  sent  for  it.  They  afterwards  delivered  it  to  a  third  person, 
with  notice  that  it  was  the  property  of  the  plaintiff,  and  a  request  that  it 
should  be  kept  for  him.  It  has  been  contended,  on  the  part  of  the  defend- 
ants, either  that  the  greenhouse  in  question  never  became  the  property  of 
the  plaintiff,  or  that  me  bankrupts  obtained  false  credit  by  its  bemg  allowed 
to  remain  in  their  possession,  order,  and  disposition  as  reputed  oviTiers.  I 
do  not  quite  agree  with  the  lord  chief  justice,  that  although  the  defendants 
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have  only  moved  for  a  nonsuit,  if  there  were  any  thing  in  the  case  diat 
might  fairly  lead  a  second  jury  to  arrive  at  a  different  result,  we  night  grant 
them  a  new  trial.  It  seems  to  me  that  this  would  be  to  do  injustice  to  the 
plaintiff,  by  giving  a  boon  to  the  other  side  at  his  expense.  The  quesdoc 
IS,  whether  there  was  evidence  to  go  to  the  jury  on  the  part  of  the  plaintiff. 
As  to  the  first  point,  there  seems  to  me  to  have  been  a  complete  appropria- 
tion on  the  part  of  the  vendors,  and  an  assent  thereto  on  the  part  of  ch« 
purchaser.  A  good  deal  has  been  said  about  acceptance  and  the  statute  of 
frauds ;  but  I  do  not  think  that  either  has  anything  whatever  to  do  with  this 
case.  This  is  not  like  the  case  of  ^^  do  et  facias  ;"  for  here,  payment  has 
been  made  for  a  compUted  article.  The  clear  understanding  was,  that  the 
plaintiff  was  to  have  the  greenhouse,  and  the  bankrupts  the  50/.  That  the 
bankrupts  so  understood  the  transaction  is  clear ;  as  they  treat  the  green- 
house as  being  no  longer  their  property,  but  as  belonging  to  the  plaintiff. 
In  these  cases  it  is  not  nec€!3sarY  that  the  vendee  should  actually  see  the 
article  when  completed,  provided  there  is  sufficient  to  show  that  the 
identical  thing  offered  or  appropriated  by  the  one  party,  is  accepted  and 
assented  to  by  the  other,  as  made  in  the  performance  of  the  contract.  Of 
•Q-7Q1  *^'®  hiQX^  was  evidence  on  which  any  jury  would  have  found  for 
^'^J   the  plaintifl:(a) 

As  to  the  second  point,  I  agree  that  there  was  evidence  to  go  to  the  jury ; 
but  none  that  would  have  warranted  them  m  saying  that  the  greenhouse  was 
in  the  possession,  order,  and  disposition  of  the  bankrupts  as  reputed  owners, 
with  the  consent  and  permission  of  the  true  owner.  It  therefore  seems  to 
me  that,  on  both  grounds,  this  rule  should  be  discharged* 

Cresswell,  J.  I  am  of  the  same  opinion.  The  first  point  comes  very 
much  to  this, — whether  the  contract  was  not  in  efiect  an  agreement  for  the 
sale  of  a  specific  chattel ;  for  although,  in  the  first  instance,  the  bankrupts 
contracted  to  build  the  greenhouse  for  the  plaintiff,  after  the  article  was 
finished  there  was  an  appropriation  of  it  to  the  plaintiff,  and  a  clear  assent 
on  his  part  to  such  appropriation.  I  therefore  think  the  property  passed  to 
the  plaintiff. 

As  to  the  other  point,  assuming  that  the  greenhouse  was  in  the  possession, 
order,  and  disposition  of  the  bankrupts,  (which  to  my  mind  is  very  ques- 
tionable,) I  think  there  was  no  evidence  that  it  was  in  their  possession,  as 
reputed  owners.  On  the  contrary,  the  evidence  went  to  rebut  that  infer- 
ence. Upon  the  whole,  it  seems  to  me  diat  the  jury  were  well  warranted 
by  the  evidence,  in  giving  the  verdict  which  they  returned. 

Rule  dischaiged.(fr) 

(a)  In  Go99  y.  Qm'fi/ofi,  antd,  ▼ol.  iii.  p.  825,  it  was  held  that  a  party  upon  whose  order 
an  article  was  in  a  course  of  manufacture,  and  for  which  he  had  paid,  was  entitled  to 
take  possession  of  it  although  unfinished,  tamm  quctre. 

(b)  The  defendant  Bromhead  afterwards  brought  an  action  in  Q.  B.  asainst  his  attor- 
ney, Hall,  for  defending  the  action  without  his  authority,  and  he  obtained  a  verdict.  At 
the  trial,  coram  Erie,  J.,  at  Bristol,  1845,  it  was  proved  that  the  bankrupts  sent  the  green- 
house to  Wait,  to  prevent  its  being  taken  in  execution  as  iheir  property,  but  it  did  not  ap- 
pear on  this  occasion  that  any  intiniation  was  given  to  Wait  that  the  greenhouse  had 
bacome  the  property  of  Wilkins. 
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•DOE  dem.  PHILLIPPS  v.  ROE.  ['980 

Where  the  declaration  against  the  casual  ejector  was  intituled  "  In  the  Excbeguer  of 
Pleat,''  and  the  notice  required  the  tenant  to  appear  in  this  court,  a  rule  for  judgment 
was  refused. 

Mannings  Serjt.,  moved  for  judgment  against  the  casual  ejector.  The 
declaration  was  intituled  <<  In  the  Exchequer  of  Pleas ;"  by  the  notice  at 
the  footy  the  tenant  was  required  to  appear  "in  her  majesty's  Court  of 
Common  Pleas."  An  application  had  been  made  to  the  Court  of  Exche- 
quer ;  but  the  barons  thought,  that  as  the  tenant  was  required  to  appear 
here,  the  motion  for  iudgment  should  be  made  in  this  court,  and,  therefore, 
refused  the  rule.  Ihe  learned  seneant  referred  to  Doe  dem.  Knowles  t. 
Raef  12  M.  &  W.  569,  where  the  Court  of  Exchequer,  in  the  present  term, 
granted  a  rule  under  similar  circumstance* — the  declaration  being  intituled 
"  In  the  Common  Pleas,"  and  the  notice  being  to  appear  "  in  her  majesty's 
Court  of  Exchequer."  So,  in  Doe  dem.  Evans  v.  Roey  9  Dowl.  P.  C.  999, 
the  Court  of  Queen's  Bench  granted  a  rule  nisi  for  judgment  against  the 
casual  ejector,  where  the  notice  at  the  foot  of  the  declaration  required  the 
tenant  to  appear  in  the  "Common  Bench,"  instead  of  the  "Queen's 
Bench,"  the  declaration  being  intituted  in  the  "Queen's  Bench." 

TiNDAL,  C.  J.  The  declaration  being  the  commencement  of  the  suit,  it 
seems  to  me  that  the  suit  belongs  more  properly  to  that  court  in  which  the 
declaration  is  intituled.  I  think  we  ought  not  to  interfere  where  there  has 
been  so  much  carelessness. 

Maule,  J.  In  refusing  the  rule  in  this  case,  the  Court  of  Exchequer 
appear  to  have  disseiited  from  the  decision  in  Doe  dem.  Evans  v.  A>e, 
9  Dowl.  P.  C.  999.  Rule  refused. 


•HOOD  V.  BRADBURY.  [•981 

Ho  costs  in  matters  arising  out  of  interpleader  motions,  are  allowed  nntil  the  termination 

of  the  proceedings. 

Bompasy  Serjt.,  moved  for  costs  of  the  day,  for  not  proceeding  to  trial  on 
an  interpleadea  rule. 

Maule,  J.  The  rule  is  settled,  that  no  costs  on  interpleader  motions  are 
allowed  until  the  proceedings  have  terminated. 

Ebskine,  J.  In  interpleader  cases  at  chambers  I  have  always  refused  to 
make  any  interlocutory  decision  as  to  costs. 

The  rest  of  the  court  concurred.  ^  Rule  refused. 


COW  V.  ELIZABETH  KINNERSLEY,  Executrix  of  ISAAC 
KINNERSLEY,  deceased. 

Where  the  defendant  was  an  executrix,  and  she  was  willing  to  bring  the  amount  claimed 
•nto  court  to  abide  the  event,  a  commission  to  examine  witnesses  abroad  was  granted, 
although  the  names  of  none  of  the  witnesses  were  given. 

Channell,  Seijt.,  on  a  former  day,  on  behalf  of  the  defendant,  obtained 
a  rule  nisi  for  a  commission  to  examine  witnesses  at  Bombay.  The  action 
was  brought  to  recover  the  moiety  of  passage-money  agreed  to  be  paid  by  the 
deceased  for  a  voyage  ftom  Bombay  to  the  Cape  of  Good  Hope,  which  voy- 
age was  never  performed^  in  consequence  of  the  deadi  of  General  Kinnersley, 

2u2 
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♦9821  ^^  defendant's  husband,  previous  to  the  sailing  of  the  ship.  •Tue 
J  plaintiff  claimed  the  moiety  of  the  passage-money  under  an  alleged 
custom. 

Sir  71  Wildey  Serjt.,  showed  cause.  The  names  of  no  witnesses  are 
stated  in  the  affidavits  upon  which  the  motion  is  founded,  nor  is  it  su^ested 
that  any  witness  can  be  produced  to  disprove  the  alleged  custom.  Although 
it  is  not  requisite  to  give  the  names  of  all  the  witnesses,  the  names  of  some 
ought  to  be  furnished,  or  some  description  given  of  them ;  Dimond  v.  Val- 
lance,  7  Dowl.  P.  C.  590 ;  Beierford  v.  Easthope,  8  Dowl.  P.  C.  294 ; 
Gunter  v.  M  Tear,  1  M.  &  W.  201  ;(a)  JVorton  v.  Lord  Melbourne,  3  N.  C. 
57,  3  Scott,  398,  5  Dowl.  P.  C.  I8l.  Also,  the  affidavit  should  contain 
some  statement  to  show  that  a  commission  is  actually  necessary ;  BadeUy 
V.  Gilmore,  1  M.  &  W.  55,  Tyrwh.  &  Gr.  369 ;  Carbonnell  v.  Bessall^ 
5  Sim.  626. 

Channell,  Serjt.,  in  support  of  his  rule.  There  is  no  such  rule  as  to  Ae 
naming  the  witnesses  as  is  suggested ;  but  if  so,  as  this  application  is  made 
on  behalf  of  an  executrix,  and  is  clearly  made  bond  fide,  and  not  for  delay, 
wch  rule  ought  not  to  be  enforced.  The  defendant  is  willing  to  bring 
money  into  court.  This  is  not  like  the  case  of  an  action  on  a  contract  to 
which  the  defendant  was  a  party.  [Tindal,  C.  J.  Your  affidavits  do  not 
deny  that  such  custom  as  that  set  up  by  the  plaintiff,  exists ;  neither  do 
they  state  that  you  believe  there  are  persons  at  Bombay  who  can  disprove 
it.  The  court  is  afraid  of  introducing  greater  laxity  than  has  hitherto  pre- 
vailed. The  cases  all  tend  to  show  that,  at  least,  some  witnesses  must  be 
specifically  named.]  It  is  the  plaintiff's  case  that  is  founded  upon  a  sup- 
posed custom :  the  defendant  wishes  to  have  an  opportunity  of  disproving  it 
•98S1  *TiNDAL,  C.  J.  The  court  entertain  considerable  doubt  of  the 
J  propriety  of  allowing  this  commission  to  go.  But,  considering  that 
the  defendant  is  an  executrix,  and  that  she  is  wilhng  to  pay  the  amount  into 
court  to  abide  the  event,  we  think  the  rule  may  be  made  absolute  upon 
those  terms.  Rule  absolute  accordingly. 

(a)  GwUer  ▼.  M^Tear^  Tyrwh.  &  Gr.  245,  4  Dowl.  P.  C.  722. 


HILLIARD  V.  WEBSTER. 

A  local  act,  res^ulating  the  proceedings  in  the  courts-baron  of  a  handred  and  manor, 
enacts,  that,  in  case  any  personal  action  for  the  recovery  of  any  debt  or  damaj^es,  shall 
be  commenced  and  prosecuted  out  of  the  jurisdiction,  and  it  shall  appear  to  the  judge 
of  the  court  where  such  action  shall  be  tried,  that  the  debt  or  damages  to  be  recovered 
in  such  action,  do  not  amonnt  to  40/,  and  the  defendant  in  such  action  shall  duly  prove, 
by  sufficient  testimony,  to  be  allowed  by  any  of  the  jud^e  or  judges  of  the  court  where 
such  action  shall  be  tried,  that,  at  the  time  of  commencing  such  action,  such  defendant 
was  resiant  within  the  jurisdiction,  and  liable  to  be  summoned  or  warned  in  either  of 
the  said  courts-bRron,  for  such  debt  or  damages,  then  and  in  such  case,  unless  the  judge 
who  shall  try  such  cause  shall,  in  open  court,  certify  in  writing  that  there  was  a  prolui- 
ble  or  reasonable  cause  of  action  for  40s.  or  more,  or  that  the  freehold,  or  title  to  lands 
or  tenements,  principally  came  in  question  at  such  trial,  tuek  piaitUiff  thail  noi  rtcoptr^ 
thtt  6f  nontuited  in ^uch  action,  &c.:  Held,  that  it  is  not  necessary  to  plead  the  statQie, 
but  that  the  judge  is  bound  to  receive  evidence  of  the  defendant's  residence  within  the 
locnl  jurisdifiion,  and,  upon  being  satisfied  as  to  the  sufficiency  of  the  proof  of  the  feet, 
to  noniiuit  the  plaintiff. 

Ansumpsit,  to  recover  a  sum  of  3/.  from  the  defendant  as  the  maker  of  a 
prnlni^sory  note.     The  defendant  pleaded  that  he  did  not  make  the  note. 

At  the  irinl  before  the  under-sheriff  of  Staffordshire,  it  appeared  that  the 
dt^ft^iicliuit  resided  at  Chapel-en-le-Frith,  within  the  jurisdiction  of  the  court- 
Imrem  of  the  hundred  of  High  Peak ;  and  it  was  submitted,  on  his  part,  that 
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the  plaintiff  ought  to  be  nonsuited,  under  the  33  G.  2,  c.  xxxi,(a)  For 
the  plaintiff,  it  was  contended,  *that,  as  that  act  was  not  specially  ^qqa 
pleaded,  the  defendant  could  not  avail  himself  of  its  provisions.  ^ 
The  under-sheriff  nonsuited  the  plaintiff  under  the  statute,  notwithstanding 
his  counsel  chose  to  appear, — leave  beinff  reserved  to  him  to  move  to  enter 
a  verdict  for  3/.,  if  the  court  should  be  of  opinion  that  the  act  ought  to  have 
been  specially  pleaded. 

SAee,  Serjt.,  on  a  former  day  in  this  term,  accordingly  obtained  a  rule 
nisi,  on  the  ground  that,  since  the  new  •rules  of  pleading,(6)  the  r^not 
local  act  was  not  admissible  in  evidence  witliout  being  specially   ^ 
pleaded. 

Channell,  Serjt.,  now  showed  cause.  The  question  is,  whether  it  was 
necessary  for  the  defendant  to  plead  the  local  act ;  and  it  is  submitted  that 
k  was  not.  By  sect.  46,  the  act  is  to  be  "  deemed  a  public  act,  and  to  be 
judicially  taken  notice  of  as  such  by  all  judges,  justices,  and  other  persons, 
without  specially  pleading  the  same."  The  under-sheriff  was  bound  to 
take  notice  of  the  act ;  and,  on  its  being  proved  that  the  defendant  resided 
within  the  jurisdiction  of  the  act,  to  nonsuit  the  plaintiff.  The  nonsuit  is  a 
statuable  nonsuit,  to  which  it  is  unnecessary  to  have  the  consent  of  the 
plaintiff.  In  Tidd's  Practice,  9th  edit.,  pp.  960,  961,  the  course  of 
proceeding  is  thus  laid  down :  "  The  mode  of  taking  advantage  of  these 
statutes  is,  by  plea^  suggestion,  or  motion.  When  there  is  a  prohibitory 
clause  in  the  act  of  parliament,  as  in  Westminster,  23  G.  2,  c.  27,  s.  21,  see 
Barney  y.  Tuhbj  2  H.  Blac.  351,  declaring  '  that  no  action  for  any  debt  under 
405.,  and  recoverable  in  the  Court  of  Requests,  shall  be  brought  against  any 
person  within  the  jurisdiction  thereof,  in  any  other  court  whatsoever,'  the 
proper  mode  of  taking  advantage  of  the  act  is  by  pleading  it,  or  giving  it  in 
evidence  under  the  general  issue :  and,  if  that  mode  be  not  adopted,  the 
court  will  not,  after  verdict,  enter  a  suggestion  on  the  record  that  the  de- 
fendant lived  within  the  jurisdiction,  or  stay  the  proceedings ;  Taylor  v.  Blair , 
3  T.  R.  452.  The  acts  for  The  Tower  Hamlets,  (23  G.  2,  c.  30,  s.  21,) 
and  other  places,  Isle  of  Ely,  (18  G.  3,  c.  36,)  Parker  v.  Elding,  1  East,  352, 
have  the  same  prohibitory  clause ;  and,  though  they  give  no  form  of  plea, 
yet  they  may  be  pleaded,  or  the  facts  which  bring  a  case  within  them,  may 

(a)  Intituled  "  An  act  for  regrulatin?  the  proceedings  in  personal  actions  in  the  respec- 
tive courts-baron  of  the  hundred  of  High  Peak  auci  manor  of  Castleton,  in  the  county  of 
Derby,"  which  enacts,  sect.  45,  "  that  in  case  any  personal  action,  for  the  recovery  of  any 
debt  or  damas^es,  shall  be  cnnnmenced  and  prosecuted  as^ainst  any  person  or  persons 
aAer  the  said  24ih  of  June,  1760,  in  any  of  his  majesty's  courts  of  lecord  at  Westminster, 
or  elsewhere,  out  of  the  said  courts-haron  respectively,  and  it  shall  appear  to  the  judge  or 
judges  of  the  court  where  such  action  shall  be  tried,  that  the  debt  or  damages  to  be  re- 
covered by  the  plaintiff  or  plaintiffs  in  such  action,  doth  not  amount  to  the  sum  of  40f., 
and  the  defendant  or  defendants  in  such  action  shall  duly  prove,  by  sufKcient  testimony, 
to  be  allowed  by  any  of  thejwdj^e  or  judges  of  the  court  where  such  action  shall  be  tried, 
that,  at  the  time  of  commencing  such  action,  such  defendant  or  defendants  was  or  were 
resiant  within  the  jurisdiction  of  either  of  the  said  courts-baron,  and  was  or  were  liable  to 
be  summoned  or  warned  in  either  of  the  said  courts-baron,  for  such  debt  or  damages,  then 
«nd  in  such  case,  unless  the  judge  or  judges  who  shall  try  such  cause,  shall,  in  open  court, 
certify  in  writing  nnder  his  ur  their  hands  respectively,  that  there  was  a  probable  or  rea 
sonable  cause  of  action  fo.  40*.  or  more,  or  that  the  freehold  or  title  to  lands  or  tenements 
principally  came  in  question  at  such  trial,  tuch  plaintiff  or  plaintiff s  ihail  not  recover^  but  bt 
wmtuitfd  in  tuch  action^  tind  the  defendant  or  defendants  shall  be  entitled  to.  and  he  allowed 
and  recover  treble  coLfs  of  suit :  Provided  always,  that  it  shall  and  may  be  lawful  to  and 
for  the  plaint  iff  or  pir.intiffs  in  snch  action  afterwards  to  proceed  against  such  defendant 
or  defendants  for  the  recovery  of  such  his  debts  or  damages  in  such  of  the  said  courts- 
baron  within  the  jurisdiction  whereof  the  defendant  or  defendants  is  or  are  resiant." 

By  a  snbseq-ient  act,  45  G.  3,  c.  Ixi,  the  jurisdiction  of  these  courts- baron,  was  extender 
to  debte  o.  damages  not  exceeding  51. 

(A)  H.  4  W.  4. 
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•9861  ^^  given  in  evidence  •under  the  genera]  issue,  to  nonsuit  the  plain* 
^  tiff',  or  obtain  a  verdict  against  him ;  Parker  v.  Elding ,  1  East,  352. 
In  the  London  act,  (3  Jac.  1,  c.  15,)  as  well  as  in  the  acts  for  Southwaric, 
(22  G.  2,  c.  47,)  and  Middlesex,  (23  G.  2,  c.  33,)  there  is  no  such  prohibi- 
tory clause ;  ana  therefore  the  proper  mode  of  proceeding  upon  these  acts 
is,  for  the  defendant  to  apply  to  the  court  by  affidavit  for  leave  to  enter  a 
suggestion  on  the  roll  of  the  facts  necessary  to  entitle  him  to  the  benefit  of 
the  acts."  Sandall  v.  Bennett,  2  Ad.  &  £.  204, 4  N.  &  M.  89,  shovirS  that 
it  is  unnecessary  to  plead  the  local  act. 

Shee,  Serjt.,  m  support  of  his  rule.  It  is  said  that  this  is  a  statutable  noo- 
suit,  which  the  judge  may  direct  without  the  consent  of  the  plaintiff.  The 
substance  of  the  forty-fifth  section  of  the  local  act  is,  not  that  the  plaintifl  . 
shall  be  nonsuited,  but  that  he  shall  not  recover.  The  addition  of  the  words 
'^  but  be  nonsuited  in  such  action"  is  in  ease  of  the  plaintiff,  as  is  evident 
firom  the  concluding  proviso,  reserving  his  right  afterwards  to  sue  in  the 
court-baron.  [Tindal,  C.  J.  That  is  only  the  natural  consequence  of  a 
nonsuit.  Maule,  J.  Who  is  to  judge  of  the  sufficiency  of  the  proof  of  the 
defendant's  resiance  within  the  jurisdiction,  the  judge  or  the  jury  ?]  There 
is  nothing  to  prevent  the  judge  from  leaving  it  to  the  jury.  [Tindal,  C.  J« 
As  I  read  the  clause,  the  judge  is  to  determine  it.  The  words  are,  in  case 
it  shall  appear  to  the  judge  or  judges  of  the  court  where  such  action  shall  be 
tried,  that  the  debt  or  damages  to  be  recoverd  by  the  plaintiff  or  plaintifls 
in  such  action  doth  not  amount  to  the  sum  of  40^ .,  &c.]  The  clause,  however^ 
goes  on  to  say,  "  and  the  defendant  or  defendants  in  such  action  shall  duly 
prove,  by  sufficient  testimony,  to  be  allowed  by  any  of  the  judge  or  judges 
•9871  ^  ^^  court  *where  such  action  shall  be  tried,  that  at  the  time  of 
^   commencing:  such  action  such  defendant  or  defendants  was  or  were 


Maule,  J.  You  contend  that  the 
)e  held  admissible.     If  submitted 


resiant  within  the  jurisdiction,"  &c. 
words  "  to  be  allowed,"  &c.  mean,  to 
to  the  jury  you  get  into  this  difficulty — that  something  must  be  left  to  them ; 
but  that  is  not  consistent  with  the  plaintiff's  being  nonsuited.]  The  other 
side  are  compelled  to  argue  that  this  is  something  different  firom  an  ordinary 
nonsuit.  [Maule,  J.  The  statute  means  that  the  plaintiff  shall  be  con- 
sidered as  not  appearing.]  It  is  submitted  that  the  statute  must  be  pleaded. 
[Maule,  J.  It  could  not  be  pleaded  before  the  new  rules,  which  do  not 
necessarily  give  rise  to  new  pleas.]  In  some  of  the  cases  cited  the  local 
acts  contain  a  prohibitory  clause,  and  there  the  act  must  be  pleaded ;  in 
others,  suggestions  are  allowed  to  be  entered  after  the  trial.  The  present  case 
seems  to  fall  within  the  former  class.  The  words  "  shall  not  recover"  brin^ 
the  case  very  near  to  that  of  Reynolds  v.  Talmon,  2  Q.  B.  644 ;  in  which  it 
was  held,  that,  where  an  act  establishes  a  court  of  conscience,  and  provides 
that  ^^  no  action  or  suit  for  any  debt  amounting  to  40s.,  and  recoverable  by 
virtue  of  this  act,  shall  be  brought  against  any  person  in  any  other  court 
whatsoever,"  but  the  act  contains  no  express  enactment  that  a  defendant 
sued  elsewhere  for  such  a  debt,  may  avail  himself  of  the  objection  by  plea, 
the  proper  mode  of  doing  so  is,  nevertheless,  by  plea ;  and  that,  if  the  de* 
fendant  omit  to  plead  the  statute  in  an  action  for  a  larger  sum,  and  judgment 
passes  against  him  for  a  sum  under  40;.,  the  court  wrill  not  allow  a  sugges- 
tion to  be  entered  on  the  record.  [Tindal,  C.  J.  That  act  contained  no 
exceptions.] 

Tindal,  C.  J.  It  appears  to  me  that  the  nonsuit  directed  in  this  case  by 

•9881   ^^  under-sheriff,  was  perfectly  *consistent  with  the  authority  given 

^  him  by  the  statute.     The  forty-fifth  section  is  express  in  its  terms. 
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[His  lordship  read  the  clause.]  When,  therefore,  it  was  proved  that  this 
aefendant  resided  within  the  local  jurisdiction,  and  was  liable  to  be  warned 
or  summoned  to  the  local  court,  the  under-sheriff  had  no  other  course  to 
pursue  but  to  nonsuit  the  plaintiff. 

It  is  said  by  the  plaintiff's  counsel  that  the  act  ought  to  have  been 
pleaded.  But  it  would  not  be  possible  to  frame  a  plea  embodying  aH 
the  exceptions  contained  in  the  act.  It  is  provided  that  the  plaintiff  shall 
be  nonsuited,  unless  the  judge  shall  certi^  that  there  was  a  probable  or 
reasonable  cause  of  action  for  405.  or  more.  How  could  a  plea  negative 
contingencies  which  no  one  could  foretell  ? 

Another  objection  to  the  construction  sought  to  be  put  upon  this  act  on 
the  part  of  the  plaintiff  is,  that  the  matter  is  expressly  referred,  not  t9  the 
jury,  but  to  the  judge. 

Erskine,  J.  For  the  reasons  stated  by  my  lord,  I  concur  with  him  ia 
thinking  that  the  local  act  in  question  need  not  to  be  pleaded,  but  that  the 
judge  is  to  decide  upon  tlte  proof  of  the  defendant's  residence  within  the 
jurisdiction,  and  that,  if  he  is  satisfied  with  the  proof  of  such  residence,  he 
IS  bound  to  nonsuit  the  plaintiff. 

Maule,  J.  I  am  of  the  same  opinion.  Before  the  new  rules  there  can 
be  no  doubt  that  this  matter  could  not  have  been  pleaded:  and  it  seems  to 
me  that  those  rules  make  no  difference. 

Cresswell,  J.,  concurred.  Rule  discharged. 


•WILLIAM  cooper;  surviving  Executor  of  RICHARD  STRIN-  .•qro 
GER,  deceased,  v.  HANNAH  TAYLOR,  Executrix  of  JONA-  l  ^^ 
THAN  TAYLOR,  .deceased. 

In  assumpsit  by  A.  against  B.,  C,  and  D.,  as  executrix  and  executors  of  E.,  for  a  debt 
due  from  £.,  C.  and  D.  severally  pleaded  plene  adminittravit.  B.  pleaded  plene  admini$' 
iravit,  except  as  to  383/.  6s.  Id.,  and  also  except  as  to  certain  goods  of  the  value  of  4S1/. 
13s.  6d,  A.  signed  judgment  for  1280/.  13s.,  to  be  levied— as  to  865/.  Os.  Id.,  of  tho 
assets  confessed, — and  as  to  the  residue,  of  assets  infuturo.  Under  ^ji,fa.  the  goods 
produced  400/.  9«.  5e/.  B.  save  a  cheque  on  the  bankers,  with  whom  the  383/.  6s.  Id. 
had  been  deposited ;  which  was  dishonoured,  not  being  signed  by  C.  and  D. 

Bdd^  that  B.  was  bound  by  her  admission  that  the  money  was  in  her  handS)  and  conse- 
quently was  guilty  of  a  devastavit  to  the  amount  oi*  the  383/.  6s.  Id, 

StmUe,  that  B.  was  liable  for  no  more  than  400/.  9s.  bd.  in  respect  of  the  goods. 

Debt,  for  865/.  Os,  \d.  in  the  debit  and  detinet. 

The  declaration  stated  that  the  plaintiff  and  William  Waterhouse  and 
Elias  Holt,  both  since  deceased,  executors  of  the  last  will  and  testament  of 
Richard  Stringer,  deceased,  in  Trinity  term,  1830,  before  Sir  N.  C.  Tindal, 
knight,  and  his  brethren,  justices  of  his  then  majesty's  Court  of  Common 
Pleas,  to  wit,  &c.,  by  the  consideration  and  judgment  of  the  said  court, 
recovered  against  the  defendant  and  Thomas  William  Tottie,  and  John 
Hope  Shaw,  as  executors  of  Jonathan  Taylor,  deceased,  the  sum  of  1249Z., 
which  in  and  by  the  said  court  was  adjudged  to  the  plaintiff,  the  said  W. 
Waterhouse,  and  the  said  E.  Holt,  as  executors,  &c.,  for  their  damages 
which  they  had  sustained  by  reason  of  the  non-peiformance,  as  weU  by  the 
said  Jonathan  as  by  defendant  and  the  said  T.  W.  Tottie  and  J.  H.  Shaw, 
as  executors  and  executrix,  of  certain  promises,  over  and  above  their  costs 
and  charges  by  them  about  their  suit  in  that  behalf  expended,  and  for  those 
costs  and  charges  6rf.,  and  also  31/.  125.  6d.  for  their  costs  and  charges  by 
the  justices  then  there  adjudged  of  increase  to  the  said  W.  Waterhouse,  E. 
Holt,  and  the  plaintiff,  •and  with  their  assent,  which  said  damages,  r«QQQ 
costs,  and  charges  in  the  whole  amounted  to  1280/.  135.,  to  be   ^ 
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leined — as  to  the  sum  of  865/.  Os.  Id.,  part  thereof,  of  the  said  goods  and 
chattels  which  were  of  the  said  Jonathan  Taylor y  deceased,  acknowledged  by 
the  said  defendarit  to  be  in  her  hands  to  be  administeredy  or  of  the  goods  and 
chattels  v^hich  were  of  the  said  Jonathan  Taylor,  deceased,  at  the  time  of 
his  death,  and  which,  since  the  pleading  of  the  said  several  pleas  of  the 
defendant  and  the  said  Thomas  William  and  John  Hope  had  come,  and 
should  thereafter  come,  to  the  hands  of  the  said  defendant  and  the  said 
Thomas  William  and  John  Hope  to  be  administered, — and,  as  to  the 
residue  of  the  said  sum  of  1280/.  13^.,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  said  Jonathan  Taylor,  deceased,  at  me  time  of 
his  death,  and  which  since  the  pleading  of  the  said  several  pleas  had  come, 
or  should  thereafter  come,  to  the  hands  of  the  defendant,  and  the  said 
Thomas  William  and  John  Hope,  as  executrix  and  executors  as  aforesaid, 
to  be  administered ;  as  by  the  record  and  proceedings  thereof,  remaining  in 
the  said  court,  more  fully  appeared;  and  that  the  said  judgment  still 
remained  in  full  force  and  effect,  not  in  the  least  reversed,  annulled,  set 
aside,  or  satisfied :  Averment,  that,  at  the  time  of  the  recovery  of  the  said 
judgment,  to  wit,  on  the  1st  of  June,  1830,  divers  goods  and  chattels  which 
were  of  the  said  Jonathan  at  the  time  of  his  death,  of  great  value,  to  wit, 
of  the  value  of  865/.  Os,  Id.,  had  come  to  the  hands  of  the  defendant  as 
executrix  as  aforesaid  to  be  administered ;  which  goods  and  chattels  the 
said  defendant,  executrix  as  aforesaid,  afterwards,  to  wit,  on  the  day  and 

fear  last  aforesaid,  eloigned,  wasted,  and  converted,  and  disposed  of,  to 
er  own  use ;  whereby,  &c. 

Pleas :  First,  that  the  defendant  did  not  eloign,  waste,  convert,  or  dis- 
pose of,  to  her  own  use,  the  said  goods  and  chattels  which  were  of  the  said 
*9911  ^^^^^^^  ^^  ^^  *time  of  his  death,  and  which  came  to  the  hands 
-'  of  the  defendant  to  be  administered,  in  manner  and  form  as  the 
plaintiff  had,  in  his  said  declaration,  above  alleged. 

Secondly,  as  to  the  sum  of  400/.  9s.  5</.,  parcel  of  the  sum  above  de* 
manded,  that,  after  the  recovery  of  the  said  judgment  in  the  declaration 
mentioned,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  18th 
of  November,  1830,  a  certain  writ  of  execution  was  sued  out  of  the  said 
court  on  the  said  judgment,  and  that  under  and  by  virtue  of  the  said 
writ  of  execution,  the  sum  of  400/.  9s.  5d,  was  levied  and  raised  and  paid 
over  by  the  sheriff,  in  part  satisfaction  and  discharge  of  the  said  judgment* 

The  plaintiff  joined  issue  on  the  first  plea,  and  entered  a  noUe  prosequi 
as  to  the  400/.  9*.  6d.  to  which  the  second  plea  was  pleaded. 

On  the  trial  of  the  cause  before  Williams,  J.,  at  the  last  assizes  at 
Abingdon,  it  appeared  that,  in  June,  1830,  the  plaintiff,  Holt,  and  Water- 
house,  as  executors  of  Stringer,  commenced  an  action  in  this  court  against 
the  defendant,  Tottie,  and  Shaw,  as  executrix  and  executors  of  Jonathan 
Taylor,  to  recover  1200/.,  money  lent  to  Taylor  by  the  plaintiff  and  his 
co-executors,  and  interest, — to  which  action  Tottie  and  Shaw  pleaded  plene 
administravit.  The  present  defendant  pleaded  separately,  "  that  she  had 
fully  administered  all  and  singular  the  goods  and  chattels  which  were  of  the 
said  Jonathan  Taylor  at  the  time  of  his  death,  and  which  ever  came  to  the 
hands  of  her  the  said  Hannah  Taylor,  as  such  executrix  as  aforesaid,  to  be 
administered,  except  the  sum  of  383/.  6s.  Id.,  and  also  except  certain  goods 
and  chattels,  of  the  value  o/'481/.  13s.  6rf.,  at  Leeds  in  the  county  of  York , 
and  that  she  the  said  Hannah  Taylor  had  not,  at  the  commencement  of  the 
said  suit,  or  at  any  time  since  had  had,  any  goods  and  chattels  which  were 
of  the  said  Jonaman  Taylor,  deceased,  at  me  time  of  his  death,  in  her 
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hands  *to  be  administered,  except  the  said  sum  of  3832.  6s.  7(1.,  r«Qoo 
and  the  said  goods  and  chattels  of  the  value  aforesaid."  The  then  ^ 
plaintifls  thereupon  entered  a  nolle  prosequi  on  the  plea  of  Tottie  and  Shaw, 
'with  judgment  of  assets  in  Juiuro  against  the  three  executors,  and  judg- 
ment against  the  present  defendant  for  the  assets  confessed,  >vith  an  award 
of  a  ^rit  of  inquiry  to  assess  the  damages.  On  the  2d  of  November,  1830, 
the  writ  of  inquiry  was  executed,  and  on  the  11th  final  judgment  was 
signed  for  debt,  interest,  and  costs,  1280/.  13s.,  ^'to  be  levied,  as  to  the 
sum  of  865/.  Os.  1(/.,  part  thereof,  of  the  said  goods  and  chattels  which 
were  of  the  said  Jonathan  Taylor,  deceased,  acknowledged  by  the  said 
Hannah  Taylor  to  be  in  her  hands,  or  of  the  goods  and  chattels  which  were 
of  the  said  Jonathan  Taylor,  deceased,  at  the  time  of  his  death,  and  which, 
since  the  pleading  of  the  several  pleas  aforesaid,  had  come,  or  should  there- 
after come,  to  the  hands  of  the  said  Hannah  Taylor,  T.  W.  Tottie,  and  J. 
H.  Shaw,  to  be  administered ;  and,  as  to  the  residue  of  the  said  sum  of 
1280/.  13s.,  to  be  levied  of  the  goods  and  chattels  which  were  of  the  said 
Jonathan  Taylor,  deceased,  at  the  time  of  his  death,  and  which  since  the 
pleading  of  the  several  pleas  had  come,  or  should  thereafter  come,  to  the 
hands  of  the  said  Hannah  Taylor,  T.  W.  Tottie,  and  J.  H.  Shaw,  as  execu- 
trix and  executors  as  aforesaid." 

A  writ  oifi.fa.  issued  into  the  county  of  York,  endorsed  to  levy  865/. 
Off.  Id. ;  under  which,  certain  goods  and  chattels  of  Jonathan  Taylor, 
deceased,  (being  the  goods  referred  to  in  the  defendant's  plea  in  the  former 
action,  and  therein  stated  as  being  of  the  value  of  481/.  13s.  6(/.,)  were 
seized  and  sold  by  the  sheriff  for  420/.  The  sheriff,  after  deducting  19/. 
lOs.  Id.  for  poundage  and  officers'  fees,  paid  over  the  balance,  400/.  9s.  5rf. 
to  the  use  of  the  plaintiffs  in  the  action. 

The  383/.  Qs.  Id.  had  been  deposited  with  Messrs.  *Brown  &  Co.,  rvgoq 
bankers  at  Leeds,  in  the  names  of  the  present  defendant,  Tottie  and  I- 
Shaw,  as  executrix  and  executors  of  Jonathan  Taylor.  The  defendant, 
on  the  15th  of  November,  gave  the  plaintiff  a  cheque  upon  Brown  &  Co. 
for  380/. ;  but  it  was  dishonoured,  Brown  &  Co.  having  notice  from  the 
two  other  executors  not  to  pay  it.  In  Trinity  term,  1830,  a  suit  in  chancery 
was  instituted  by  one  Gaunt,  a  simple  contract-creditor  of  Jonathan  Taylor, 
on  behalf  of  himself  and  the  other  unsatisfied  creditors,  to  obtain  pavment 
of  their  debts  ;(a)  and  by  an  order  made  in  that  cause  on  the  8th  of  Feb- 
ruary, 1831,  the  383/.  ^s.  Id.  were  directed  to  be  paid  into  the  bank,  in 
the  name  of  the  accountant-general,  to  the  credit  of  the  cause.  That 
money  still  remains  there,  to  abide  the  event  of  this  action. 

A  verdict  was  taken  for  the  plaintiff  for  464/.  15s.  7(/.,  being  the  differ- 
ence between  the  assets  confessed  in  the  former  action  and  the  amount 
realized  under  the^.  fa.^  leave  being  reserved  to  move  to  enter  a  verdict 
for  the  defendant,  or  to  reduce  the  damages  by  the  amount  of  the  expenses 
incurred  on  the  ^e  of  the  eoods,  in  case  the  court  should  be  of  opinion 
that  she  was  personally  liabfe.(i) 

Talfourdy  Serjt.,  in  Michaelmas  term  last,  accordingly,  obtained  a  rule 
nisi.  He  submitted  that  there  was  no  ground  for  charging  the  defendant 
with  a  devastavit  J  in  obeying  the  order  of  the  Court  of  Chancery ;  and 
that  she  was  not  liable  for  the  sheriff's  expenses.(i) 

Bompasy  Seijt.,  (with  whom  were  Whatdey  and  W.  J.  Alexander y)  now 
showed  cause.     The  plaintiff  is  clearly  entitled  to  a  verdict  for  383/.  6s.  Id. 

(a)  See  GawU  ▼.  Taylor^  antd,  vol.  iii.  p.  886. 

{b\  This  branch  of  the  rule  does  not  appear  to  have  been  resitted. 
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•QQA-i  It  is  submitted  *that  the  defendant  was  guilty  of  a  devastavUj  in  not 
J  paying  over  to  the  plaintiff  the  money  which,  by  her  plea  on  the 
former  action,  she  admitted  was  in  her  hands.  There  is  an  express  admis- 
sion on  tiie  record  that  she  has  the  money  in  her  hands,  which  admission  is 
conclusive  against  her ;  Wheatley  v.  Lane,  1  Wms.  Saund.  219  b,  n.  In 
Erving  v.  Peters^  3  T.  R.  685,  it  was  held,  that,  if  an  executor,  to  an 
action  on  a  bond,  plead  payment,  and  omits  to  plead  plene  adndnistrami^ 
and  a  verdict  is  given  against  him  on  such  plea,  it  operates  as  an  admission 
of  assets,  in  an  action  founded  on  that  judgment,  suggesting  a  devastavit. 
I^Cresswell,  J.  The  plea  here  was  clearly  an  admission  of  assets ;  but  is 
it  conclusive  evidence  of  a  devastavit  ?  Suppose  the  bankers  had  failed  ?] 
The  executrix  has  taken  upon  herself  the  hazard  of  that.  The  defence 
sought  to  be  set  up  is,  that,  at  the  time  the  defendant  admitted  that  the 
money  was  in  her  hands,  it  was  a  debt  due  from  the  bankers  to  herself  and 
her  co-executors,  over  which  she  alone  had  no  control.  That  defence, 
however,  could  not  have  been  pleaded ;  neither  could  she  be  allowed  to 
give  it  in  evidence.  In  Williams  on  Executors,  3d  edit.  p.  1563,  it  is  said : 
"The  executor  cannot  plead  plene  adrmmstravit  to  the  scire  fieri  inquiry; 
because  the  judgment  against  him  is  conclusive  that  he  had  assets  to  satii^ 
it.(a)  Neither  can  he,  upon  the  takin?  of  the  inquisition,  give  in  evidence 
the  want  of  assets.(i)  And  it  should,  therefore,  seem  tl^t  the  jury  are 
bound,  upon  the  judgment  being  put  in  evidence,  together  with  the  Ji.  fa^ 
and  the  return,  to  find  a  devastavit^  as  suggested  in  the  writ,  unless  the 
executor  can  show  that  there  were  goods  of  the  testator  which  might  have 
been  taken  in  execution,  and  that  he  showed  them  to  the  sheriff;  Leonard 
•9951  ^'  ^^^P^^i  2  New  Cases,  176,  2  Scott, '335.  Accordingly,  in  •a 
^  case  where  the  under-sheriff,  on  taking  the  inquest,  directed  the  jury 
that  the  plaintiff  was  bound  to  give  evidence  of  the  executor's  having  prop- 
erty of  the  testator  in  his  hands,  and  subsequently  returned  ntUla  bona  testor 
tons,  the  court  quashed  the  return,  and  awarded  a  new  scire  fieri  inquiry ; 
Palrner  v.  Waller,  1  M.  &  W.  689,  5  Dowl.  P.  C.  315."  In  delivering 
the  judgment  of  the  court  in  Leonard  v.  Simpsony  Tixdal,  C.  J.,  says: 
"  The  short  point  in  this  case  is,  whether  such  evidence  of  a  devastavit  was 

fiven  at  the  trial  on  the  part  of  the  plaintiff  as,  bein^  unanswered  by  the 
efendant,  entitles  the  plamtiff  to  a  verdict:  and  we  thmk  the  evidence  was 
sufficient  for  that  purpose.  The  judgment  by  default  in  the  former  action 
is  conclusive  upon  the  defendant  that  he  has  assets  to  satisfy  the  judgment 
This  is  so  thoroughly  settled  in  the  case  of  Rock  v.  Leightouy  1  Salk.  310, 
1  Ld.  Raym.  5^,  1  Comyns's  Rep.  87,  and  in  other  cases  which  had 
preceded  it,  that  it  was  admitted  to  be  the  law  by  the  defendant's  counsel 
m  arguing  the  case  of  Erving  v.  Peters^  3  T.  R.  686.  The  fact,  therefore, 
is  conclusively  established  against  the  defendant,  that  he  has  assets  of  the 
testator  in  his  hands ;  and  the  only  question  which  remains  is,  what  evi- 
dence is  necessary  to  show  that  he  has  wasted  those  assets  ?  In  reason  and 
good  sense,  very  little  evidence  ought  to  be  necessary  for  that  purpose.  It 
18  his  duty,  when  called  upon  by  notice,  or  by  a  writ  of  execution,  either  to 
satisfy  the  debt  out  of  the  moneys  of  the  testator,  or  to  show  the  assets  to 
the  sheriff,  that  he  may  make  the  debt  out  of  them :  and,  accordingly,  very 
slender  evidence  has  at  all  times  been  held  to  be  sufficient  to  prove  the 
devastavit.  The  issuing  of  a  writ  of  fi.  fa.  directed  to  the  county  where 
the  action  was  laid,  and  a  return  of  nulla  bona  thereto,  has,  for  a  long  time 

(a)  See  2  Wmt.  Exeo.  1533.  (6)  1  Wms.  Saand.  219  c. 
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past,  been  deemed  evidence  enough.  And  yet,  if  *tbe  reason  of  r*QQg 
the  thing  be  considered,  the  suing  out  and  return  of  such  writ  into  ^ 
the  county  where  the  action  is  laid  affords  no  necessaiy  presumption  that 
the  defendant  has  ever  heard  of  it:  for,  it  is  a  mere  fiction  of  law  to  suppose 
the  defendant  resident  in  the  county  where  the  venue  is  laid  in  a  personal 
action :  and,  even  if  he  be,  the  sheriff  would,  as  a  matter  of  course,  return 
nulla  bona  to  the  writ,  unless  authentic  information  was  given  to  him  where 
the  testator's  ^ods  were  to  be  found,  and  they  were  exposed  to  his  offi- 
cers." Also,  m  Skelton  v.  Howling^  1  Wils.  268,  it  was  held,  that,  if  an 
executor  or  administrator  confesses  judgment,  or  sufiers  it  to  go  against  him 
by  default,  he  thereby  admits  assets  in  his  hands,  and  is  estopped  to  say  the 
contrary  in  an  action  on  such  judgment  su^esting  a  devastaM,  [CaE8»* 
WELL,  J.  Your  argument  is,  that  the  defendant,  having  admitted  she  bad 
assets  in  her  hands,  must  show  some  application  of  them,  which  would 
relieve  her  firom  a  devastavii  ;  that  she  cannot  say  now,  that  the  money  was 
in  the  hands  of  the  bankers.]  Blackmor  v.  Mercer^  2  Wms.  Saund.  402  a, 
is  likewise  in  point.  There,  in  an  inquisition  returned  by  the  sheriff  on  a 
scire  fieri  inquiry,  it  was  found  that  the  executors  had  sold,  eloigned,  con- 
verted, and  disposed'  of,  to  their  own  use,  divers  soods  of  the  testator. 
The  defendants  came  in  and  traversed  that  they  sold,  eloigned,  &c.,  and 
the  plaintiff  maintained  the  inquisition,  that  they  bad  sold,  eloigned,  &c., 
as  it  was  found  by  the  inquisition,  and  tendered  an  issue  on  it,  to  which 
the  defendants  demurred ;  and  it  was  objected  that  here  neither  the  inquisi- 
tion nor  the  plaintiff's  replication  were  sufficient  to  charge  the  defendants 
de  bonis  proprOs  ;  for,  no  devastavit  was  found  by  the  inquisition  or  aUeged 
by  the  plaintiff,  and  the  defendants  might  have  well  sold,  eloigned,  and 
disposed  of  the  testator's  goods,  because  they  had  paid  *the  testa-  r«QQ-v 
tor's  debt  to  the  value  of  the  goods  with  their  own  money ;  and  "■ 
therefore,  although  it  was  a  sale,  eloignment,  or  conversion,  yet  it  was  no 
devastavit;  wherefore  there  ought  to  have  been  a  devastavit  found  or 
alleged,  otherwise  the  defendants  were  not  chargeable  of  their  own  goods : 
Sed  non  allocatur;  for,  by  Hale,  C.  J.,  <^  perhaps  the  defendants  had  not 
actually  wasted  the  goods  of  the  testator,  but  had  them  in  their  hands  in 
specie,  and  kept  them  so  secredy  that  the  sheriff  could  not  find  them  to 
levy  the  plaintiff's  debt  upon  them ;  therefore  it  is  reasonable  that  the  de- 
fendants should  be  charged  de  bonis  proprOsy  althou^  there  is  no  devastavit 
in  the  case :  and  for  this  reason  it  was  adjudged  for  the  plaintiff." 

Channell,  Serjt.,  (with  whom  were  Bros  and  Selfej)  in  support  of  the  rule. 
This  case  difiers,  in  some  material  respects,  from  those  cited,  inasmuch  as 
there  the  executors  were  «ofe  defendants,  whereas  here  the  defendant  is  only 
one  of  three  executors.  Having  pleaded  separately,  as  she  mi^t,  the 
question  is,  whether  her  plea,  or  that  of  the  two  other  executors,  is  to  be 
acted  upon.  The  Judgment  on  which  the  action  is  founded  is  a  judgment 
not  against  the  defendant  as  a  sole  executrix,  but  against  her  jomtly  with 
two  others.  It  is  true  that  the  present  defendant  admitted  assets  in  her 
bands  at  the  time  of  her  plea,  but  only  assets  over  which  she  and  her  co- 
executors  had  a  joint  control ;  and,  after  the  judgment,  an  order  was  made 
to  pay  the  money  at  the  bankers'  into  the  Court  of  Chancery.  It  cannot  be 
denied  that,  on  the  authority  of  the  cases  cited,  the  defendant  is  estopped 
from  saying  that  she  had  not  assets  at  the  time ;  and  there  does  not  appear 
to  be  any  distinction  between  assets  admitted  and  assets  found.  None  of 
rbe  cases  cited,  however,  cany  the  rule  further;  and  it  is  submitted  that, 

2X 
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*Q981  Q^^^^^^^^^'^g  s^<^^  admission  of  assets,  there  must,  to  *chaige  the 
J  executor  personally,  be  some  evidence  of  a  devastavit;  and  that  it  is 
not,  as  contended  on  the  other  side,  a  necessary  conclusion  of  law,  from  the 
admission  of  assets,  that  the  executor  has  wasted  them.  The  mere  produc- 
tion of  the  judgment  is  not  enough.  [Tindal,  C.  J.  Is  it  not  same  proof, 
that  she  gives  a  cheque  on  the  bankers,  and  the  cheque  is  not  honoured  ? 
It  is  the  same  as  if  ^e  said  she  had  goods  at  a  draper's  and  none  had  been 
found  there.]  In  Leonard  v.  Simpson^  2  New  Cases,  176,  2  Scott,  335,  it 
was  he)d,  that,  in  debt  upon  a  judgment  by  default  against  the  defendant  as 
executor,  die  production  of  the  judgment  and  testatum^. yb.,  upon  which 
the  warrant  had  been  returned  nidla  bona  testaloriSj  and  a  levy  of  costs  de 
bimis  praprUsy  unanswered,  were  sufficient  evidence  of  a  devastavit.     In  the 

{resent  case,  however,  there  has  been  no  return  of  nulla  bona  testatoris. 
lere,  the  executrix  had  but  two  courses  to  adopt,  either  to  admit  assets,  or 
to  plead  plene  adndnistramt.  She  could  not  with  truth  say  that  she  had  no 
assets  of  the  testator ;  for,  the  money  was,  to  a  certain  extent,  and  in  a  cer- 
tain sense,  in  her  hands.  [Tindal,  C.  J.  ^^  In  her  hand"  means  ^'at  her 
disposal;"  and  the  money  turns  out  not  to  have  been  at  her  disposal^.] 
How  otherwise  could  she  have  pleaded  ?  [Maule,  J.  Upon  her  plea  she 
must  be  considered  as  having  the  money  in  her  possession.]  It  would 
have  been  a  false  plea  if  she  had  denied  having  assets,  which  would  have 
been  sufficiently  disproved  by  showing  that  the  three  executors  by  their 
agents,  the  bankers,  had  the  money  in  their  possession.  [Maule,  J.  Sup- 
pose she  had  pleaded  the  truth, — ^that  the  383/.  6s.  Id,  had  come  into  the 
hands  of  the  three  executors,  and  had  been  placed  with  the  bankers,  and 
that  she  had  no  other  right  than  with  the  two  others  to  call  on  the  bankers 
*9991  ^^'  '^'  ^^^  would  *have  been  a  roundabout  way  of  pleading  that  she 
^  had  no  assets.]  The  question  is,  whether  effect  ma^  not  be  given 
to  the  plea  by  treating  it  to  amount  to  no  more  than  a  qualified  admission 
of  assets,  which  rebuts  any  inference  of  her  having  been  guilty  of  a  devas- 
kwii. 

Tim>AL,  C.  J.  I  think  the  verdict  in  this  case  is  right.  The  action  is 
debt  in  the  debet^  suggesting  a  devastavUy  against  the  aefendant  as  one  of 
the  personal  representatiTes  of  Jonathan  Taylor,  deceased;  the  other  two 
not  being  joined.  She  pleads  that  she  did  not  eloign,  waste,  convert,  or 
dispose  of,  to  her  own  use,  the  said  goods  and  chattels  which  were  of  the 
said  Jonathan  at  the  time  of  his  death,  and  which  came  to  the  hands  of  the 
defendant  to  be  administered,  in  manner  and  form  as  the  plaintiff  had  in 
his  declaration  alleged.  At  the  trial  it  was  shown  that,  in  a  former  action 
against  the  three,  two  of  them  pleaded  pkne  admmsiramt^  but  that  the 
present  defendant  severed,  and  pleaded  that  she  had  moneys  in  hand  to  the 
amount  of  383/.  65.  Id,  That  plea  turned  out  to  be  untrue ;  for,  when  she 
gave  a  cheque  for  the  money,  it  was  dishonoured,  not  being  signed  by  her 
co-executors,  in  whose  names,  as  well  as  her  own,  the  money  was  deposited 
with  the  bankers.  It  appears  to  me  that  the  circumstance  of  there  being 
two  other  executors  who  do  not  join  in  the  plea,  rather  increases  than 
diminishes  the  weight  of  the  objection,  inasmuch  as  the  plea  tends  to  mis- 
lead the  plaintiff,  who  would  naturally  conclude  that  the  other  two  executors 
had  done  all  they  could  to  administer  the  effects,  and  that,  by  some  means 
or  other,  this  particular  sum  of  383/.  6s,  Id,  had  got  into  the  separate  hands 
of  the  defendant. 

Ersxinr,  J.  I  also  am  of  opinion  that  the  verdict  should  stand  for  383/. 
6jr.  Id,     In  the  former  action  the  defendant  bad  the  option  of  denying  or 
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tdmitting  assets  *m  her  hands.  She  chose  to  admit  assets  to  the  r*|QQQ 
amount  of  865/.  O^.  Id.,  and  it  afterwards  appeared  that  she  had  I- 
assets  under  her  control  only  to  the  extent  of  400/.  9s.  bd.  According  to 
all  the  decided  cases,  it  is  not  competent  to  her  to  turn  round  and  say  she 
had  no  assets  at  the  time.  Not  being  in  a  situation  to  obtain  the  money, 
she  must  be  responsible  for  it. 

Maule,  J.  I  also  think  that  this  verdict  should  be  sustained  to  the  extent 
of  383/.  6s,  Id.  The  question  is,  whether,  the  defendant  having,  on  a  for- 
mer verdict  and  judgment,  admitted  that  she  had  assets  in  her  hands  avaUable 
towards  payment  ofihepla%id%ff^s  dehiy  (for  that  is  the  meaning  of  the  plea, 
which  would  otherwise  deceive  the  plaintiff,)  that  admission  is  not  conclu- 
sive against  her.  To  hold  that  it  is  not  so,  would  be  to  set  aside  an  admis- 
sion on  record  by  parol  evidence.  The  question  then  is,  whether  there  is 
any  evidence  from  which  we  can  infer  that,  assumme^  she  once  had  the 
money  in  her  hands,  she  has  so  disposed  of  it  as  to  render  her  not  liable  for 
a  devastavit.  Cases  inight  possibly  be  put  in  which  the  non-payment  of 
the  money  to  the  plaintiff  would  not  be  a  devastavit ;  for  instance,  if  it  were 
occasioned  by  some  accident.  Nothing  of  that  kind  is  suggested  here.  It 
appears  that,  a  writ  of  fi,fa.  having  issued  on  the  former  judgment  for  a 
larger  amount,  the  defendant  gave  a  cheque  for  part  of  this  sum  of  383/.  6s. 
7d.,  which  cheque  was  not  honoured.  Instead,  of  paying  the  money  she 
gives  a  cheque,  on  which  she  might  have  been  sued.  Is  not  this  evidence 
mat  she  was  called  upon  to  pay  the  383/.  6s.  7</.,  and  omitted  to  do  so? 
By  giving  the  cheoue  she  admitted  her  liability  to  pay  the  amount,  which 
by  her  plea  she  haa  confessed  was  in  her  hands.  All  this  seems  to  be  suf- 
ficient proof  that  she  had  kept  to  herself  money  which  she  ought  to  have 
handed  over  to  the  plaintiff. 

*Cresswell,  J.   I  am  of  the  same  opinion.     I  think  that  the    r^iQAi 
defendant  is  estopped  by  her  admission  in  the  former  action  firom   ^ 
showing  that  she  had  not  assets  applicable  to  the  plaintiff's  demand.     She 
had  notice  of  his  claim,  and  undertook  to  satisfy  it  by  giving  the  cheque. 
The  verdict  must  be  entered  for  the  plaintiff  for  383/.  6s.  Id. 

Rule  accordingly. 


SMALLMAN  v.  POLLARD,  Esquire. 

In  an  action  by  a  landlord  against  the  sheriff,  under  the  8  Ann,  c.  14,  for  remoying  goodt 

taken  in  execution  without  paying  the  rent,  the  allegation  of  removal  is  material. 
Such  allegation  is  not  supported  by  the  mere  execution  of  a  bill  of  sale  by  the  sheriff. 

Case,  on  the  statute  8  Ann,  c.  14,  against  the  sheriff  of  the  county  of 
Gloucester,  for  removing  goods  taken  in  execution  under  a  fi.  fa.^  without 
first  paying  half  a  year's  rent,  which  was  in  arrear  to  the  plaintiff. 

The  declaration  contained  the  usual  averments,  that  the  plaintiff  gnve 
notice  to  the  defendant  of  the  rent  being  due,  and  requested  the  defendant 
that  he  might  be  paid  the  amount  before  the  goods  taken  in  execution  should 
be  removed  from  the  premises ;  yet  the  defendant  wrongfully,  &c.  removed 
and  carried  away  the  said  goods  fi'om  the  premises  without  paying  or  satisfy- 
in^the  plaintiff  the  said  arrears  of  rent. 

Plea:  not  guilty;  together  with  several  special  pleas,  upon  which  no 
question  arose. 

At  the  trial  of  the  cause  before  Williams,  J.,  at  the  last  assizes  for  Glou 
cestershire,  the  foUowing  facts  appeared : — 


1001      Smallman  v.  Pollard.  H.  T.  1844. 

The  defendant,  being  the  sheriff*  of  the  county,  had  seized  the  goods  of 

one  Jones  under  a  Ji,  jfe.,  at  the  suit  of  one  Tuck,  and  had  conveyed  tliem 

to  Tuck  by  a  bill  of  ^aJe,  after  notice  from  the  plaintifl"  that  a  year's  rent 

•10021   *^*^  ^^^  *^  ^™  ^  landlord  from  Jones.     The  goods  had  pot,  in 

J  feet,  been  removed  from  the  premises  before  the  action. 

It  was  contended,  on  the  part  of  the  defendant,  that  as  the  goods  had  not 
been  removed,  the  action  was  not  maintainable.  On  the  part  of  the  plain- 
tiff' it  was  insisted,  that  the  conveyance  was  equivalent  to  a  removal,  us  Ihe 
sheriff*  had  thereby  put  it  out  of  his  power  to  satisfy  the  rent  out  of  the  goods. 
A  verdict  was  returned  for  the  plaintiff*,  leave  being  reserved  to  the  ocfend- 
ant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  himself. 

Talfourdy  Seijt.,  in  last  Michaelmas  term,  obtained  a  rule  nisi  accord- 
ingly .(a)  He  cited  Smith  v.  Russell^  3  Taunt.  400;  Colyer  v.  Speer^  2  B, 
&  B.  67,  4  J.  B.  Moore,  473 ;  Lane  v.  Crpckett,  7  Price,  566 ;  Calvert  ▼. 
Miffiy  2  B.  &  Ad.  418;  and  Sisely  v.  %fc,  10  M.  &  W.  101,  1  DowL 
N.  S.  660. 

McmniTig,  Serjt,  now  showed  cause.  The  8  Ann,  c.  14,  s.  1,  enacts,  that 
*<no  goods,  &c.,  shall  be  liable  to  be  taken  by  virtue  of  any  execution,  on 
any  pretence  whatsoever,  unless  the  party  at  whose  suit  the  said  execution 
is  sued  out,  shall,  before  the  removal  of  such  goods  from  off'  such  premises 
by  virtue  of  such  execution,  pay  to  the  landlord  of  the  premises,  &c.  all 
money  due  for  rent  for  the  said  premises,  provided  the  said  arrears  of  rent 
do  not  amount  to  more  than  one  year's  rent ;  and  in  case  the  said  arrears 
shall  exceed  one  year's  rent,  then  the  said  party  at  whose  suit  such  execu- 
tion is  sued  out,  paying  the  said  landlord,  &c.  one  year's  rent,  may  proceed 
to  execute  his  judgment  as  he  might  have  done  before  the  making  of  this 
•100^1  ^^^»  *°^  sheriff*,  &c.  is  •empowered  and  required,  to  levy  and 
-I  pay  to  the  plaintiff*  as  well  die  money  so  paid  for  rent  as  the  execu- 
tion money."  These  words  cannot  be  taken  literally ;  for  they  would  im- 
port that  the  liability  of  the  goods  to  be  taken  in  execution  would  depend 
upon  matter  ex  post  facto.  The  meaning  of  the  enactment  is,  that  the 
goods  are  not  to  be  removed  from  the  premises  till  the  landlord's  claim  for 
a  year's  rent  is  satisfied.  In  this  case  it  is  said  that  the  goods  were  not  re- 
moved in  fact.  But  the  conveyance  by  the  defendant  to  the  execution 
creditor  was  tantamount  to  a  removal.  [Tindal,  C.  J.  Why  so  ?  Might 
not  the  landlord  still  distrain  ?]  It  is  submitted  that  he  could  not,  the  goods 
being  in  custodid  legis.  If,  before  the  statute,  an  execution  had  issued,  and 
the  ^eriff*had  sold  the  goods,  and  the  purchaser  had  been  ready  to  take 
them  away,  the  landlord  could  not  have  distrained  them  upon  the  pretence 
that  they  were  no  longer  in  the  custody  of  the  law.  In  Sir  Anthony  Main's 
casCy  5  Co.  Rep.  20  b,  the  principle  was  established,  that  a  covenantor,  by 
disabling  himself  fix)m  performing  his  covenant,  committed  a  breach  thereof. 
So  here,  as  soon  as  the  sheriff*  had  parted  with  his  control  over  the  property 
the  act  was  complete,  he  had  deprived  himself  of  the  power  of  satisfying 
the  landlord,  and  the  subsequent  removal  was  immaterial.  In  West  v. 
Hedges  J  Barnes,  211,  it  was  expressly  decided  that  the  execution  of  a  bill 
of  sale  amounted  to  a  removal  of  goods  taken  under  a  fi,  fa.,  and  a  year's 
rent  was  ordered  to  be  paid  the  landlord  out  of  the  money  levied  by  the 
sheriff*s  of  London.  Copies  of  the  ori^nal  affidavits  and  the  rule,  in  that 
case,  have  been  procured ;  from  which  it  appears  that  a  rule  nisi  was  obtain- 
ed by  the  landlord,  calling  upon  the  sheriff*s  to  pay  over  to  him  a  year's  rent ; 

(a)  The  rale  was  also  obtained  upon  another  point,  which  it  became  unnecessary  to 
eonsider,  and  upon  which  the  court  expressed  no  opinion. 
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that  the  goods  had  not  been  actually  taken  away,  but  had  been  conveyed,  by 
bill  ^of  sale,  and  that  the  sheriffs  had  receivecl  the  proceeds ;  and  i-^iqq^ 
the  court  ordered  them  to  pay  one  yearns  rent,  deducting  the  I- 
land-tax,  if  the  money  levied  was  sufficient;  if  not,  that  all  mat  was  levied 
should  be  paid  to  the  landlord.(a)  [Cresswell,  J.  The  bill  of  sale  does  not 
^appear  to  have  been  held  equivalent  to  a  removal ;  all  that  the  court  r*| nng 
did,  was  to  order  the  sheriff  to  pay  over  the  proceeds  to  the  land-   ^ 

{a)   The  official  traDicript  was  as  follows : — 

Amongst  the  records  of  the  Court  of  Common  Pleas,  in  the  pablic  record-office,  in  the 
eastody  of  the  Right  Honourable  the  Master  of  the  RoUs|  pursuant  to  the  statute  1  &  9 
Vict.,  c.  94,  to  wit,  original  affidavit. 

In  the  Common  Pleas. 

Between  John  West  and  Mary  bis  wife,  plaintiffs;  and  Charles  Hedges,  defendant. 

James  Steere,  of  the  Great  Old  Bailey,  in  the  city  of  London,  surveyor,  and  the  said 
Charles  Hedges,  the  defendant,  severally  make  oath  that  the  deponent  Charles  Hedges  is 
tenant  to  the  other  deponent  James  Sieere,  of  a  house  in  the  said  Great  Old  Bailey,  lately 
three  houses,  but  converted  into  one  by  the  deponent  Charles  Hedges,  which  said  premi* 
ses  this  deponent  James  Steere  did,  some  years  since,  demise  to  the  said  deponent  Hedges 
by  three  several  leases  for  three  several  terms  of  years,  neither  of  which  said  terms  are  yet 
expired,  at  three  several  yearly  rents  of  14/.  14s.,  6/.  6s.,  and  5/.,  making  together  the  yearly 
rent  or  sum  of  26/.,  which  said  several  rents  are,  by  such  respective  leases,  made  payable 
quarterly,  viz.  at  Christmas,  Midsummer,  Lady-day,  and  Michaelmas,  by  equal  portions; 
and  both  these  deponents  say,  that  there  was  really  and  justly  due  to  the  deponent  Steere 
from  the  other  deponent  Hedges,  on  Midsummer-day  last,  the  sum  of  40/.  and  upwards,  for 
rent  in  arrear  for  the  said  demised  premises,  subject  only  to  a  deduction  of  so  much  money 
as  the  said  deponent  Hedges  had  then  paid  for  the  land-tax  charged  on  the  same  premises ; 
and  this  deponent  Charles  Hedges,  for  himself  saith,  that  on  or  about  the  I5th  day  of  July 
last  past,  Richard  Sherlock,  one  of  the  Serjeants  at  Mace  for  the  city  of  London,  by  virtue  of 
some  warrant  from  Stephen  Theodore  Janssen  and  William  Whitaker.  esquires,  then  sher- 
iffs of  the  said  city  of  London,  grounded  on  a  writ  of  fieri  faeiaa  issued  out  of  this  honour- 
able court  against  this  deponent,  at  the  suit  of  the  said  plaintiffs,  John  West  and  Mary 
his  wife,  on  a  certain  judgment  by  them  recovered  against  this  deponent  for  54/.  16s.  lOd. 
damages,  entered  upon  the  said  demised  premises,  and  possessed  himself  of  all  this  depo- 
nent's goods,  effects  and  things,  which  were  then  in  or  upon  the  said  demised  premises 
or  any  part  thereof;  and  the  said  Richard  Sherlock,  soon  after  he  had  so  taken  this  depo- 
nent's said  goods  and  effects  in  execution  as  aforesaid,  caused  an  inventory  to  be  made 
thereof^  and  the  same  to  be  appraised  by  James  Astell  and  Richard  King,  who  appraised 
the  same  at  the  sum  of  24/.  Si. ;  and  the  said  Richard  Sherlock  fon]  the  18th  day  of  the 
same  July,  sold  all  the  said  goods  and  effects  unto  one  Richard  Turner,  for  the  said  sum 
of  24/.  5s.,  at  which  the  same  were  so  appraised  as  aforesaid ;  and  the  said  Richard  Turner, 
in  the  presence  of  this  deponent,  paid  unto  the  said  Richard  Sherlock  the  sum  of  24/.  Ss.. 
as  and  for  the  price  or  consideration  for  the  said  goods  and  effects;  and  the  said  Richara 
Sherlock  thereupon  wrote  and  signed  a  receipt  upon  the  said  inventory  of  this  deponent's 
said  goods  and  effects,  whereby  he  acknowledged  to  have  received  of  the  said  Richard 
Tamer  the  sum  of  24/.  5s.  in  full  for  all  the  goods  mentioned  in  the  said  inventory,  and 
sold  to  the  said  Richard  Turner  as  aforesaid ;  and  this  deponent  posttWely  saith  that  no 
part  of  the  said  sum  of  24/.  5s.  so  paid  by  the  said  Richard  Turner  to  the  said  Richard 
Sherlock,  was  the  money  of  this  deponent ;  and  this  deponent  believes  that  the  said  whole 
snm  of  24/.  5s.  was  the  proper  money  of  the  said  Richard  Turner;  and  this  deponent 
James  Steere  for  himself  further  maketh  oath,  that  within  a  day  or  two  after  the  said 
Richard  Sherlock  had  seized  upon  the  goods  and  effects  of  the  said  other  deponent 
Hedffes,  by  virtue  of  the  before-mentioned  execution,  and  before  the  said  sale  of  the  said 
gooGM  and  effects  by  the  said  Sherlock  to  the  said  Turner,  he  this  deponent  gave  notice 
to  the  said  Sherlock,  that  he  this  deponent  was  landlord  of  the  said  house  or  houses  wherein 
the  said  Sherlock  had  so  entered  by  virtue  of  the  execution  aforesaid;  and  that  the  said 
Hedges  rented  the  said  house  or  houses  of  this  deponent,  at  the  yearly  rent  of  26/.,  and 
then  owed  unto  this  deponent  the  sum  of  40/.  and  upwards  for  rent  of  the  said  house  or 
houses  on  Midsummer-day  then  last  past,  subject  only  to  a  deduction  of  so  much  money 
as  the  said  Hedges  had  paid  for  the  land-tax ;  and  this  deponent  then,  and  several  times 
afterwards  insisted  that  the  said  Sherlock  should  not  proceed  in  his  said  execution  without 
first  paying  unto  this  deponent  one  year's  rent,  at  the  rate  aforesaid,  after  deduction  of 
snoh  land-taxes  had  been  paid  by  the  said  Hedges  (if  any)  for  or  in  respect  thereof.  But 
the  said  Sherlock  would  not  pav  unto  this  deponent  the  said  one  year's  rent  or  any  part 
thereof,  but  ne  veiiheless  proceeded  to  a  sale  of  the  goods  and  effects  so  taken  in  execution 
as  aforesaid;  and  this  deponent  further  saith,  that  in  the  months  of  July  or  August  last, 
he  this  deponent  caused  the  like  notice  in  writing  to  be  given,  and  made  the  like  demand 
of  the  payment  of  one  year's  rent  upon  the  clerk  who  officiates  at  Wood  Street  Compter, 
for  the  secondary  of  the  said  compter,  and  desired  him  to  acquaint  the  said  secondary  thore- 
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*10061  ^^''^'l  As  theyhc^bearout  die^statement  in  the  rulein  Barnes/a) 
-*  the  court  will  give  credit  to  the  reasons  mentioned  by  the  reporter. 
[Maule,  J.  Here,  the  action  is  brou^t  for  removing  the  goods.]  It  is  sab 
stantially  for  not  paying  over  the  proceeds  to  the  landlord.  [Erskine,  J. 
If  the  vendee  had  removed  the  goods,  possibly  the  landlord  might  have  had 
an  action  against  the  sheriff;  as  the  removal  would  have  taken  place  under 
his  authority.]  It  is  submitted  that  as  the  sheriff  has  put  it  in  the  power  of 
another  party  to  remove  the  goods,  it  is  the  same  as  if  he  had  removed 
them  in  fact ;  otherwise  in  the  case  of  a  sale  by  the  sheriff,  there  would  be 
no  point  of  time  at  which  there  could  be  said  to  be  a  removal  by  him,  as 
he  has  no  control  over  the  vendee.  [Tindal,  C.  J.  If  the  plaintiff  had  fol- 
lowed up  the  case  of  West  v.  Hedges j  he  would  have  applied  for  a  rule  for 
payment  of  the  rent.  Talfourdj  Sent.  The  bill  of  sale  in  this  case  was  to 
•10071  ^^  execution-creaitor;  so  that  no  *money  would  actually  pass  to 
^  the  sheriff.  Maule,  J.  It  is  the  same  as  if  the  sheriff  had  received 
the  money ;  he  takes  credit  for  it.(6)  Possibly  it  might  have  been  a  good 
cause  of  action  that  the  sheriff  had  sold  the  goods  and  received  the  monej^ 
and  had  not  paid  it  over  to  the  landlord.  Tindal,  G.  J.  A  similar  appb- 
cation  to  that  in  West  v.  Hedges,  was  made  in  Henchett  v.  Kimpson,  2  Wils. 
140;  and  Pratt,  G.  J.,  there  said — *^  After  the  sheriff  has  notice  of  rent 
being  due  to  the  landlord,  he  cannot  remove  the  goods,  until  he  has  satisfied 
the  landlord  one  year's  rent;"  and  he  adds,  ^^die  landlord  shall  have  the 
like  benefit  of  distress  for  one  year's  rent  as  if  there  had  been  no  execution 
at  all ;  unless  the  rent  be  paid,  the  sheriff  must  quit ;  and  if  he  does  not  quit, 
a  special  action  on  the  case  lies  against  him  after  notice  of  the  rent  due ; 
but  there  is  a  shorter  way,  by  motion  to  the  court,  as  in  the  present  case, 
that  the  landlord  may  have  restitution  to  the  amount  of  the  goods  the  sheriff 
has  sold."]  The  vendee  of  the  sheriff  must,  in  all  cases,  have  a  reasonable 
time  to  remove  the  goods;  as  in  the  case  of  growing  crops;  Peacock  y. 
Purtnsy  2  Bro.  &  B.  362,  5  J.  B.  Moore,  79.  [Maule,  J.  Here,  the  sheriff 
had  no  authority  to  seU,  except  subject  to  the  landlord's  right  to  distrain ; 
the  sheriff's  vendee,  therefore,  must  take  them  subject  to  that  right.  It 
rather  s^pears  that  the  right  to  distrain  is  paramount  to  the  custody  of  the 
law.(c)  It  is  clear  that,  at  common  law,  goods  taken  in  execution  could 
not  be  taken  as  a  distress.    How  has  that  been  altered  by  the  statute  ? 

with,  which  be  promised  to  do  accordingly ;  and  this  deponent,  on  the  17th  day  of  this 
instant  Novembef,  demanded  payment  of  the  said  36/.  for  one  year's  rent  of  the  said  Joba 
West,  one  of  the  plaintiffs  in  this  cause ;  but  he  refused  to  pay  the  same  to  this  depooeat. 
Sworn,  at  Serjeants'  Inn,  this  22d  day  of  November,  1750,      )  J.  Stekeb. 

Before  me,  Thomas  Birch.  (  Charles  Hedgbs. 

(Endorsed.)  —West  against  Hedges.  Affidavit,  whereon  the  motion  founded.  J.  Staere 
and  C.  Hedges. 

Whereupon  the  followin!^  rule  was  drawn  up;  which  was  afterwards  made  absolute. 

West  and  hit  Wife  ▼.  Hedget,  Friday,  the  23d  of  November.  Upon  reading  the  affidavit 
of  Walter  Strickland,  ^ent.,  it  is  ordered  that  the  plaintiffs  and  Stephen  Theodore  Janssea, 
Esq.  and  William  Whitaker,  Esq.,  late  sheriffs  of  London,  upon  notice  of  this  rule,  to  be 
given  to  the  plaintiffs'  attorney  or  aj?ent,  and  the  secondary  of  Wood  Street  Compeer. 
shall  show  cause  to  this  court,  on  Tuesday  next,  why  they  should  not  pay  to  the  said 
James  Steere.  the  defendant's  landlord,  one  year's  rent,  deducting  the  land-tax,  out  of  the 
money  levied  by  virtue  of  the  writ  o{  fieri  faciaa  issued  forth  between  the  said  parties ;  and 
that  in  the  mean  time,  and  until  this  court  shall  otherwise  order,  all  things  remain  in  iha 
state  wherein  they  now  are. 

Draper,  for  the  said  James  Steere.    By  the  court. 

(a)  Suprk,  1003. 

{bS  And,  no  doubt,  took  his  poundage  upon  the  amount. 

W  Vide  H.  21  H.  7,  fo.  2  b,  pi.  1 ;  Co.  Litt.  47  a ;  Plunmer,  exparU,  1  Atk.  103 ;  £atm 
T.  &mthby,  Willes,  131,  and  Gilb.  DUtr.,  3d  ed.  SO,  7  Mod.  351 :  Wnghi  t.  Dnm,  1  A.  fc  & 
•41,  3  N.  &  M.  790. 
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[Maule,  J.  By  restricting  the  common  law  right  of  the  execution-creditor, 
as  many  statutes  have  done,  in  iavour  of  the  landlord.  If  the  goods  are  not 
of  ^sufficient  value  to  pay  the  rent,  the  sheriff  need  not  sell ;  and  r*i/)Qo 
then  there  is  no  benefit  to  the  execution-creditor.]  In  such  a  case  ^  ^^ 
no  doubt  the  sheriff  may  quit.  [Maulc,  J.  May  not  the  vendee  do  the 
same  ?]  He  is  under  no  obligation  to  do  so.  In  this  case,  although  the 
vendee  is  the  execution-creditor,  the  principle  is  the  same  as  if  he  were  a 
stranger.  If  there  were  several  vendees,  of  different  articles,  surely  their 
ri^ts  would  not  depend  upon  the  state  of  the  execution-debtor's  account 
with  his  landlord.  The  words  of  the  act  make  the  takmg  wrongful  afr  initio; 
if  the  rent  is  not  satisfied,  the  sheriff  is  made  a  wrongdoer  by  relation. 
JTiNDAL,  C.  J.  The  act  says,  no  goods  shall  be  liable  to  be  taken  unless, 
before  removal,  the  rent  is  paid.  If  they  are  wrongfully  taken,  perhaps 
they  are  not  in  aistodid  legis.]  At  any  rate  it  does  not  lie  in  the  mouth  of 
the  sheriff  to  say  they  were  taken  by  his  wrongful  act  [Cresswell,  J. 
Would  the  declaration  in  this  case  have  been  good  without  the  allegation  of 
removal,  if  it  had  merely  stated  the  seizing  of  the  goods?]  It  is  submitted 
that  it  would.  It  might  have  been  a  defence  that  the  sheriff,  upon  ascer- 
taining that  the  goods  were  not  sufficient  to  satisfy  the  rent,  had  withdrawn. 

TiNDAL,  C.  J.  It  will  be  unnecessary  to  hear  my  brother  Manning  on  the 
second  point,  as  the  court  are  with  the  defendant  upon  the  first. 

It  seems  to  me,  that  the  plaintiff  in  this  action  against  the  sheriff,  having 
made  an  express  allegation  of  the  removal  of  the  goods,  the  question  is 
whether  there  has  been  any  such  removal.  There  is  no  ground  of  complaint 
against  the  sheriff  until  there  has  been  either  an  actusJ,  or  a  constructive, 
removal.  (His  lordship  read  the  words  of  8  Ann,  c.  14,  s.  1.)  In  this 
enactment  the  payment  of  the  rent  is  treated  as  a  payment  to  be  made,  not 
by  the  sheriff,  but  by  the  execution-creditor.  The  ^statute  therefore  r»i  nQa 
does  not  appear  to  consider  the  sheriff  in  person  as  having  any  thing  ^ 
to  do  between  the  judgment-creditor  and  the  landlord.  The  creditor  may 
pay  the  money  to  the  landlord,  and  then  remove  the  goods.  Here,  there 
18  an  allegation  that'  the  goods  were  removed  by  the  defendant,  which  is 
put  in  issue  by  the  plea  of  not  guilty.  And  I  think  that  while  the  goods 
remain  on  the  premises,  they  cannot  be  said  to  be  removed.  The  case  in 
Barnes,  when  explained  bv  the  affidavit  and  rule  that  have  been  brought 
before  the  court,  certainly  does  not  go  to  the  extent  for  which  it  was  cited  as 
an  authority.  That  was  an  application  relating  to  the  sheriff— an  officer  of 
the  court,  and  the  court  ordered  him  to  pay  the  money  he  had  in  his  hands, 
to  the  landlord.  That  case  was  followed  by  Hewlett  v.  Eimpsan  ;  in  which 
the  judgment  of  Pratt,  C.  J.,  appears  to  me  to  be  strongly  in  point. 

It  would  seem  almost  to  follow  firom  the  words  of  the  statute,  that  if  goods 
are  not  tiable  to  be  taken  in  execution,  but  are  in  fact  taken,  they  wm  not 
be  considered  to  be  in  custodid  legis.{a)  But  waving  that  point,  I  think, 
on  the  plain  question,  whether  the  allegation  of  removal  was  proved,  that 
there  having  been  in  this  case  a  mere  transfer  of  property,  and  no  removal 
in  fact,  the  allegation  was  not  proved ;  and,  therefore,  that  the  rule  must  be 
made  absolute  to  enter  a  nonsuit,  or  a  verdict  for  the  defendant,  as  the 
parties  may  arrange. 

Erskine,  J.  I  also  am  of  opinion  that  either  a  nonsuit  or  a  verdict  for 
the  defendant,  should  be  entered.  The  whole  gist  of  the  complaint  is,  that 
the  sheriff  seized  and  removed  the  goods,  without  paying  the  rent  to  the 
landlord.    The  true  construction  oT  the  statute  is  given  by  Parke,  B.  ia 

(a)  Vide  supri;,  1007.  {d,) 
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•10101  ^^  ^'  ^y^i  ^^  M-  ^  W- 1^^  5  where  he  •says,  "  The  meaning 
-I  of  the  statute  is,  that  the  sheriff  shall  not  remove  the  goods  unless 
the  rent  be  first  paid ;  which  may  be  very  well  understood  as  directing  that 
the  sheriiT  shall  pay  the  rent  to  the  landlord  before  the  removal  of  the 
goods,  or  otherwise  that  he  shall  be  liable  for  damages."  Here,  there  was 
no  removal,  in  fact,  before  action  brought.  But  it  is  contended  that  there 
was  a  constructive  removal  of  the  goods,  as  the  bill  of  sale  effected  a  trans- 
fer of  the  property.  That  does  not  appear,  however,  to  be  equivalent  to  a 
removal.  If  the  execution-creditor,  in  pursuance  of  the  bill  of  sale,  had 
actually  removed  the  goods,  that  would  have  been  a  removal  by  authority 
of  the  sheriff.  When  we  come  to  look  at  the  affidavit  and  the  rule  in  West 
V.  Hedgesj  that  case  seems  to  be  misreported  in  Barnes.  It  was  merely  an 
application  to  the  summary  jurisdiction  of  the  court  that  the  sheriff  nugfat 
pay  over  the  money  which  he  had  in  his  hands ;  and  the  court  ordered 
accordingly.  But  diey  did  not  decide  that  the  sheriff  was  liable  to  an  action 
as  for  removing  the  goods.  And  except  that  case,  no  authority  has  been 
adduced  to  show  that  the  mere  bet  of  a  sale  renders  the  sheriff  hable  as  (or 
a  removal. 

Maule,  J.  I  also  am  of  opinion  that  the  plaintiff  has  failed  to  prove  the 
allegation  in  the  declaration,  that  the  sheriff  removed  the  snoods  in  question. 
The  case  of  West  v.  Hedges j  which  has  been  relied  on  to  snow  that  a  sale  of 
the  sheriff  is  eouivalent  to  a  removal,  does  not  support  that  proposition. 
There  the  sheriff  had  received  the  money,  the  proceeds  of  the  sale,  and  was 
ordered  to  pay  it  over  to  the  landlord.  It  was  held  that  the  landlord  bad 
as  good  a  right  to  obtain  the  money  by  a  summary  application  as  he  would 
have  had  by  an  action,  if  there  had  been  a  removal  in  fact.  It  is  clear  that,  in 
•lOin  ^^^  ^^^»  ^®  goods  have  not  been  removed.  *The  question  there- 
-I  fore  is,  whether  the  allegation  of  removal  is  material.  And  I  think 
it  is.  The  object  of  the  statute  was  to  extend  the  landlord's  remedy  by 
distress.  The  landlord  in  this  case,  supposing  the  goods  not  to  be  removed, 
might  have  come  upon  the  land  and  distrained.  If  the  sheriff  had  said  they 
were  taken  in  execution,  the  landlord  might  have  answered  that  the  execu- 
tion could  not  be  enforced  without  paying  his  rent ;  and  if  it  had  been  so 
enforced,  such  enforcing  might  have  1>een  the  subject  of  a  special  action  on 
the  case. 

Cresswell,  J.  It  appears  to  me,  that  if  the  alle^tion  as  to  the  removal 
of  the  goods,  were  struck  out  of  the  declaration,  it  would  be  bad.  The 
declaration,  as  it  stands,  alleges  a  notice  to  the  sheriff  that  rent  was  due, 
and  that  notwithstanding  such  notice,  he  removed  the  goods.  That  allega- 
tion has  not  been  proved.  The  case  of  West  v.  Hedges  has  been  explained 
away  by  the  affidavit  and  rule  very  properly  brought  forward  by  my  brother 
Manning.  Rule  absolute.(a) 

(a)  The  rule  was  drawn  np  to  enter  a  Terdiot  for  the  defendant  on  the  first  issue,  and  to 
discbarge  the  jnry,  by  consent,  as  to  the  other  issues. 


•1012]  WILKINSON  v.  PAGE. 

In  an  action  on  an  attorney's  bill,  a  plea  of  the  non-delivery  of  a  signed  biU  is  an  tasaable 

plea. 

This  was  an  action  of  assumpsit  for  work  and  labour,  &c.  by  an  attorney 
The  defendant  who  was  under  terms  to  plead  issuably,  pleaded,  first,  non- 
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assumpsit ;  secondly,  payment;  and,  thirdly,  the  non-deliveiy  of  a  signed 
bill  according  to  statute.  The  plaintiff  signed  judgment,  upon  the  ground 
that  the  third  plea  was  not  issuable.  Erskine,  J.,  at  chambers,  made  an 
order  to  set  aside  this  judgment  for  irregularity. 

ByleSj  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind 
the  said  order. 

Glover^  Serjt.,  now  showed  cause,  and  submitted  that  the  third  plea  was 
issuable,  inasmuch  as  unless  the  plaintiff  had  delivered  a  signed  bill  a  month 
before  the  commencement  of  the  suit,  in  pursuance  of  the  6  &  7  Vict.,  c.  73, 
8.  37,  he  had  no  right  of  action.  [Tindal,  C.  J.  The  result  of  the  cases 
is,  that  pleading  issuably  means  pleading  some  plea  upon  which  the  parties 
may  go  to  trial  on  the  merits.] 

jByleSj  Serjt.,  was  then  called  upon  in  support  of  the  rule.  The  plea  in 
question  does  not  go  to  the  merits  of  the  case.  In  Staples  v.  Holdsworthj 
4  New  Cases,  144,  5  Scott,  432,  a  plea  of  the  bankruptcy  of  one  of  the 
plaintiffs  after  action  brought,  was  held  not  to  be  an  issuable  plea.  [Er- 
SKiKE,  J.  There,  the  defendant  set  up  a  ri^t  of  action  in  some  other  party. 
Here,  there  is  no  right  of  action  unless  it  be  in  *the  plaintiff.]  In  r»|/v|Q 
Mackey  v.  Wopdy  7  M.  &  W.  420,  Aldebson,  B.,said,  "  The  rule  L  ^^^^ 
to  be  collected  from  the  decision  of  this  court  in  Humphreys  v.  The  Earl  of 
Waldegrave,  6  M.  &  W.  622, 8  Dowl.  P.  C.  768,  is,  that  a  plea  is  an  issuable 
plea  which  tenders  some  matter  upon  which,  if  issue  be  taken,  the  case 
would  be  decided  upon  the  merits."  [Maule,  J.  I  should  have  thought 
an  issuable  plea  meant  a  plea  upon  which  issue  might  readily  be  joined 
without  puzzling  the  plaintiff.  Before  the  new  rules  non-assumpsU  was  an 
issuable  plea.  Under  diat  plea  the  defence  proposed  to  be  put  upon  the 
record  by  the  plea  in  question,  might  have  been  set  up.  The  new  rules 
have  not  made  such  a  defence  non-issuable.]  It  is  not  every  matter  which 
might  have  been  given  in  evidence  formerly  under  the  general  issue  that 
amounts  to  an  issuable  plea.  [Maule,  J.  Not  eveiy  affirmative  matter, 
perhaps ;  but  this  is  native  matter,  which  goes  to  the  right  of  action.] 
The  point  in  question  here,  appears  to  have  been  decided  in  Holmes  v. 
Grants  1  Gale,  59,  and  Beck  v.  Mardaunt,  2  New  Cases,  140,  2  Scott,  178, 
4  Dowl.  P.  C.  112,  where  it  was  held  that  in  an  action  on  an  attorney's 
bill,  the  defendant  cannot,  after  being  let  in  to  plead  to  the  merits,  plead 
that  no  signed  bill  was  delivered.  [Tindal,  C.  J.  In  those  cases  the 
defendants  applied  to  set  aside  regular  judgments,  as  a  favour  to  them. 
Maule,  J.  The  court  in  those  cases  seem  to  have  thought  that  after  an 
affidavit  of  merits  by  the  defendant  they  ought  not  to  allow  a  plea  like  the 
one  in  question  to  be  pleaded  in  conjunction  with  others.  It  was  not  de- 
cided that  the  plea  was  not  issuable.]  It  was  evidently  treated  as  not 
beinff  a  plea  to  the  merits ;  and  the  cases  already  cited  establish  that  an 
issuable  plea  must  be  a  plea  to  the  merits.  Here,  the  plaintiff  has  clearly 
a  right  of  action.  [Erskine,  J.  Not  necessarily.  The  client  has  a  month 
after  •the  delivery  of  the  bill,  to  tax  and  pay  it.  Maule,  J.  And  r»iQt4 
it  may  be  that  nothing  is  due  from  him  after  taxation.]  ^ 

Tindal,  C.  J.  It  appears  to  me  that  this  case  is  clearly  distinguishable 
from  Staples  v.  Holdsworth.  That  was  a  case  in  which  a  plea  of  me  bank* 
niptcy  of  one  of  several  plaintifis  after  action  brought  was  put  on  the  record 
after  terms  had  been  granted  to  the  defendant ;  and  it  was  held,  that  plea 
was  not  issuable,  inasmuch  as  it  did  not  go  to  the  merits  of  the  cause ;  that 
it  was  in  effect  only  a  dilatory  plea,  like  a  plea  in.  abatement.  There,  the 
plaintifis  might  have  discontinued  and  brought  a  fi^sh  action  in  the  name 
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of  the  solvent  partners.(a)  That  the  decision  rested  upon  that  ground  is 
clearly  shown  by  Willis  v.  HalleUj  5  New  Gases,  465 ;  {b)  where  it  was  held 
that  bankruptcy  of  a  sole  plaintiff  before  action,  is  an  issuable  plea.  As  to 
me  cases  of  Holmes  v.  GrarU^  and  Beck  v.  Mordatmtj  it  is  clear  that  the 
point  on  which  they  turned  was,  not  whether  the  plea  was  issuable,  but 
whether,  the  defendants,  having  set  aside  a  regular  judgment  upon  an  affi- 
davit of  merits,  were  entitled  to  put  certain  pleas  on  the  record.  But  I 
cannot  see  why  the  defence  set  up  in  this  plea  should  not  be  considered  as 
a  plea  to  the  merits.  The  provisions  of  the  statute  were  intended  for  die 
protection  of  clients.  The  defendant  has  a  ri^t  to  have  the  plaintiff's  bill 
taxed  ;  and  it  may  be,  as  has  been  suggested,  that  nothing  would  be  found 
to  be  due  to  the  plaintiff. 

Maule,  J.  I  think  this  rule  must  be  discharged.  The  question  is  whether 
the  plea  under  consideration  is  an  issuable  plea,  not  whether  it  is  one  that 
*101 51  S^^^  ^  ^^  ^merits  of  the  action.  1  have  no  doubt  it  is  an  issuable 
-I  plea,  inasmuch  as  it  shows  that  the  plaintiff  has  no  ri^t  of  action. 
The  object  of  the  statute  was,  to  enable  a  defendant  to  avail  himself  of  a 
mode  of  putting  the  plaintiff's  claim  into  a  course  of  mquiry  more  favour- 
able to  the  defendant  and  to  the  ends  of  justice,  than  could  be  had  in  an 
action  brought  before  a  si^ed  bill  had  been  delivered  by  the  plaintiff. 

The  only  appearance  of  a  case  in  favour  of  my  brother  Byles  arises  firom 
his  putting  together  certain  expressions  of  the  judges  in  some  cases  as  to 
the  meanmg  of  issuable  pleas,  and  citing  observations  from  other  cases,  in 
which  it  was  said  that  a  plea  like  the  present,  was  not  a  plea  to  the  merits. 
But  we  ought  to  consider  what  the  court  decided  in  these  cases ;  and,  the 
language  used  must  be  looked  at — ^not  as  though  the  court  were  laying 
down  definitions,  but  merely  as  an  explanation  of  the  grounds  of  their 
judgment.  All  that  the  court  are  now  deciding  is,  that  this  is  an  issuable 
plea  within  the  terms  in  the  order.  And  no  case  has  been  cited  inconsistent 
with  such  a  decision. 

I  may  add,  however,  that  I  think  the  plea  goes  quite  sufficiently  to  the 
merits. 

Cresswell,  J.,  concurred. 

Erskine,  J.  I  think  that  a  plea  which  shows  that  the  plaintiff  has  no 
cause  of  action  is  an  issuable  plea ;  and  the  plea  in  this  case,  is  such  a  plea. 

Rule  discharged,  with  costs. 

(a)  Makiog  the  assiirnees  co-plaintifls  t^terobtaiHmg  their  asufU, 
(6)  S.  C.  per  wmL  WUeon  ▼.  JOean,  7  Scott,  474. 


♦1016]  •KNIGHT  V.  SMITH. 

Where  a  rale,  for  judj^ment  aa  in  ca^e  of  a  nonsait,  had  been  dischars^ed  npon  a  peromp- 
torr  undertakiniti  snd  the  plaintiff  drew  up  the  discharging  rule,  but  did  not  serre  it, 
and  tlte  defendant  omitted  to  draw  it  up,  and  aAerwards  obtained  a  rale  absolate  for 
judgment  as  in  case  of  a  nonsuit,  the  court  set  aside  the  last  rale. 

A  RULE  for  judgment  as  in  case  of  a  nonsuit  yms  discharged  on  the  lltfa 
of  November  upon  a  peremptory  undertaking  to  try  withm  a  fortnight  The 
rtde  discharging  the  former  rule  was  drawn  up  by  the  plaintiff's  attorney 
on  the  25th,'  but  was  not  served.  On  the  20th  of  January  the  defendant 
^who  had  not  drawn  up  the  second  rule)  obtained  a  peremptory  rule  for 
jud^fment  as  in  case  of  a  nonsuit ;  whereupon 

CIrtrAe,  Serjt.,  (January  22d)  obtained  a  rule  nisi  to  discharge  the  last* 
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mentioned  rule  for  irregularity;  Gingell  v.  Beatij  antd,  vol.  i.  p.  50, 1  Scott, 
N.  R.  153. 

Dotolingj  Serjt.,  now  showed  cause.    In  this  case  the  plaintiff  having 
drawn  up  the  rule  himself,  it  could  not  be  drawn  up  a  second  time. 

ClarhSj  Serjt.,  was  heard  in  support  of  the  rule. 

TiNDAL,  C.  J.  The  safer  course  will  be,  to  adhere  to  the  practice  as 
reported  by  the  master  in  Gingell  v.  Beauj  namely,  that  if  the  plaintiff  omits 
to  draw  up  the  rule  for  a  peremptory  undertaking,  the  defendant,  if  he 
wishes  to  act  upon  it,  may  draw  it  up  within  the  time  to  which  it  relates. 
In  this  case  the  defendant  has  not  adopted  that  course.  The  plaintiff  says, 
in  effect,  ^*  I  will  go  to  trial  at  a  certain  time,  if  you,  the  defendant,  wish  it.'' 
The  plaintiff,  however,  did  nothing  beyond  drawing  up  the  rule,  and  no- 
thing was  done  by  the  defendant ;  it  might  therefore  be  fairly  suQ>osed, 
that  Doth  ^parties  mtended  to  let  the  matter  drop.  It  appears  that  r«iQi7 
the  case  of  Gingell  v.  Bean  was  brought  before  the  court  upon  a  ^ 
subsequent  occasion,((i)  upon  a  suggestion  that  the  report  of  the  master  wa5 
erroneous ;  but  we  refiised  to  open  the  discussion  again,  thinking  the  prac- 
tice, as  certified  bv  one  officer,  to  be  reasonable. 

Erskine  and  Maule,  J.J.,(6)  concurred.  Rule  absolute 

(a)  Ani^,  vol.  i.  p.  555,  1  Soott,  N.  R.  390.  (6)  Cresswell,  J.,  was  at  chamb«ri. 


MUNTZ  V.  FOSTER  and  Others. 

Where  an  action  is  brought  to  try  the  validity  of  a  patent,  the  court  will  not,  except  an* 
der  peculiar  circumstances,  order  the  triul  to  be  postponed  till  a  icire  faciat  brought  to 
repeal  the  same  patent  has  been  disposed  of. 

In  1832  die  plaintiff  obtained  a  patent  for  '^  an  improved  manufacture  of 
metal  plates  for  sheathing  the  bottoms  of  ships."  On  the  6th  of  May,  1843, 
a  writ  of  scire  Jacias  to  repeal  the  patent,  issued  on  the  prosecution  of  one 
of  the  defendants;  on  the  25th  the  record  thereof  was  carried  into  the  Court 
of  Queen's  Bench,  and  the  cause  was  set  down  for  trial  at  the  sittings  after 
last  Trinity  term,  but  was  made  a  remanet.  An  ex  parte  injunction  was 
afterwards  obtained  by  the  plaintiff  against  the  defendants,  to  restrain  them 
from  infringing  the  patent ;  and  a  suit  having  been  commenced  to  continue 
such  injunction,  an  order  was  made  by  Knight*Bbuce,  vice-cliancellor, 
that  the  plaintiff  should  bring  an  action  against  the  defendants  to  try  the 
validity  of  the  patent  and  whether  the  defendants  had  infringed  the  same, 
and  should  proceed  in  such  action  with  all  due  diligence.  The  present 
action  was  commenced  accordingly  on  the  21st  of  Jufy ;  and  issue  having 
been  joined  therein,  the  cause  was  set  down  for  *trial,  and  stood  reiQig 
No.  3  on  the  list  of  special-jury  causes  for  Middlesex  at  the  sittings  ^ 
after  the  present  term.  The  trial  of  the  scire  facias  in  the  Court  of  Queen's 
Bench  was  also  appointed  for  the  Middlesex  sittings  after  this  term. 

Ckannellj  Seijt.,  on  a  former  day  in  this  term,  upon  an  affidavit  of  these 
facts,  obtained,  on  the  part  of  the  defendants,  a  rule  nisi  to  postpone  the 
trial  of  this  action  until  after  the  scire  facias  ^ould  be  determmed. 

BampaSj  Serjt.,  now  showed  cause.  He  submitted  that  the  plaintiff  had 
a  ri^t  to  go  on  with  his  action  in  the  ordinarv  course,  especially  as  it  had 
been  directed  by  the  Court  of  Chancery ;  and  that  if  the  rule  were  made 
absolute  it  would  lead  to  great  injustice  to  the  plaintiff,  as  there  might  be  a 
motion  for  a  new  trial  in  the  action  of  the  sci.fa.j  the  effect  of  which  wouid 
probably  be,  to  suspend  the  present  action  tiU  the  expiration  of  the  patent 
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which  had  only  two  years  to  run.  [Tindal,  C.  J.  Suppose  the  action 
were  decided  in  the  plaintiff's  favour,  and  the  sci,  fa.  against  him,  as  ia 
Walton  V.  Batemanj{a)  the  sd.fa.  would  decide  the  whole  question.  The 
defendants,  however,  might  certainly  have  applied  to  the  Court  of  Chancerr 
to  stay  the  present  action.]  A  simdar  apphcation  was  refused  in  HawarVi 
V.  Hardcastk,  10  Bingh.  551,  4  M.  &  Scott,  448. 

Channellj  Serjt.,  was  heard  in  support  of  the  rule. 

TiNDAL,  C.  J.  I  feel  great  difficulty  in  saying,  when  a  cause  is  duly  in 
Ihe  list  for  trial,  and  has  worked  its  way  up  to  the  top  of  the  list,  that  the 
plaintiff  is  to  be  deprived  of  his  common  law  right  to  try.  I  do  not  say 
*  101 91  ^^^  ^  ^^^^  might  not  arise  in  which  even  justice  between  *the  par- 
J  ties  would  require  us  to  interfere.  But  no  such  case  has  been  made 
out  here.  If  the  defendants  had  thought  it  expedient  that  the  scire  facias 
should  be  tried  first,  it  might  have  been  so  stipulated  when  the  case  was 
before  the  Court  of  Chancery. 

Maule,  J.  When  the  vice*chancellor  ordered  this  action  to  be  tried  with 
all  due  diligence,  why  did  not  the  defendants  object,  and  ask  that  the  trial 
should  be  postponed  until  after  the  scire  facias  had  come  on  ? 

The  odier  judges  concurring.  Rule  discharged,  (b) 

ifl)  S.  C.  not  S.  P.  aatd  vol.  ui.  p.  773,  4  Scott,  N.  R.  397.  {b)  Vide  antd,  351. 


APPLEYARD  v.  TODD. 

A  rule  for  judgement  as  in  case  of  a  nonsait,  was  discharged  with  costs,  where  the  plain- 
tiff had  withdrawn  the  writ  of  trial  owing  to  the  absence  of  a  material  witness,  occ«- 
sioned  by  the  defendant's  attorney. 

GhveTj  Serjt.,  on  a  former  day  in  this  term  obtained  a  rule  for  judCTient 
as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial  before  the  under-Sierifl.' 

Bowlings  Serjt.,  now  showed  cause,  upon  an  affidavit  stating  that  the 
plaintiff  had  been  compelled  to  withdraw  the  writ  of  trial  in  consequence 
of  the  absence  of  the  defendant's  son  (w^ho  was  a  material  witness  for  the 
plaintiff)  acting  under  the  advice  of  the  defendant's  attorney.  The  leaned 
seneant  cited  Jenkins  v.  Charily ^  2  Dowl.  P.  C.  197,  and  nal/ans  v.  GilcSy 
4  Dowl.  P.  C.  14. 

Glover  J  Serjt.,  contended  that  he  was  at  least  entitled  to  a  peremptory 
undertaking. 

Sed  per  curiam  ;  Rule  discharged,  with  costs. 


•1020]  •HODGE  t^.  BIRD. 

The  6  &  7  Vict.,  c  73,  repeals  the  2  G.  2,  c.  23,  eicept  as  to  ^  matters  and  things  done" 
before  the  passing  of  the  latter  act. 

Where  an  attorney's  bill  was  taxed  before  the  passing  of  the  Utter  act;  HHd^  (KtuitomU 
Cresswell,  J.,)  that  the  jurisdiction  of  the  court  as  to  altering  the  cosu  of  taxation,  was 
not  taken  away. 

Under  the  former  act,  where  an  attorney's  bill  has  been  reduced  upon  taxation  by  a  sub- 
stantial sum,  though  less  than  one  sixth,  the  client  was  entitled  to  the  costs  of  taxation. 

The  plaintiff  employed  Mr.  Smith,  an  attorney,  to  bring  the  present 
action,  which  after  being  set  down  for  trial  at  the  Surrey  assizes,  was  settled. 
The  plaintiff  having  obtained  a  judge's  order  for  taxing  Mr.  Smith's  bill, — 
he  delivered  a  bill  claiminff  160/.  !&.  lOd.  The  biU  contained  the  two 
following  items,  amongst  others — 
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<^  Journey  to  attend  the  assizes,  eleven  days  absent,  having  no  other 
cause  ......  £23    2  0 

^^  Paid  travelling  expenses  to  and  from  Guildford,  and  ex- 
penses at  the  inn  for  self  znd  witness  -  -  23  10  2" 

The  master,  in  the  first  instance,  taxed  off  26/.  135.  lOd.  from  the  bill, 
but  Mr.  Smith  having  on  the  20th  of  May  last,  obtained  an  order  for  a  r^ 
view  of  the  taxation,  the  sum  deducted  was  ultimately  reduced  to  20/.  I8s. 
4(/.,  being  somewhat  less  than  one  sixth  of  the  whole  bill.  The  deductions 
consisted  principally  of  the  sum  of  11/.  11 5.  from  the  first  of  the  above- 
mentioned  items  in  the  bill,  and  of  4/.  4$.  8d.  from  the  second,  inasmuch 
as  it  appeared  that  Mr.  Smith  himself  did  not  attend  the  assizes,  but  only 
one  of  his  clerks. 

Channelly  Serjt.,  in  last  Michaelmas  term  obtained  a  rule  nisi  that  the 
plaintiff  should  pay  the  costs  of  the  taxation  of  the  bill  of  costs,  and  also/A« 
costs  of  the  application  to  the  court. (a) 

•  Talfourdj  Serjt.,  now  showed  cause.  Even  before  the  passing  of  r»  jqoi 
the  6  &  7  Vict.,  c.  73,  the  court  would  not  have  granted  what  is  now  ^ 
asked  for  under  the  2  G.  2,  c.  23,  which  directed  that  if  more  than  a  sixth  part 
of  an  attorney's  bill  be  taxed  off,  the  attorney  should  pay  the  costs  of  taxation ; 
but  if  less  than  a  sixth  were  taken  off  the  court  might  exercise  a  discretion 
whether  the  costs  should  be  paid  by  the  attorney  or  the  client.  The  old 
rule  under  this  statute  used  to  be,  that  the  discretion  of  the  court  was  to  be 
exercised  in  the  same  manner  as  the  absolute  power  given  to  the  master, 
and  that  where  less  than  a  sixth  was  taken  off  the  attorney  was  to  have  the 
costs ;  Tidd's  Prac.  p.  336,  9th  edit. ;  Barker  v.  The  Bishop  of  London^ 
Barnes,  147 ;  Mills  v.  Rinetty  1  A.  &  E.  856.  But  m  later  cases  the  courts 
have  disallowed  the  costs  of  taxation  to  an  attorney,  where  his  bill  has  been 
reduced  by  Tiearly  one  sixth ;  Elwood  v.  Pearce^  8  Bingh.  83,  1  M.  &  Scott, 
159,  1  Dowl.  P.  C.  251 ;  Baker  v.  MUls,  2  C.  &  M.  415,  4  Tyrwh.  279, 
2  Dowl.  P.  C.  382.  And  there  cannot  be  a  case  more  fit  for  such  an  ex- 
ercise of  the  discretion  of  the  court  than  one  in  which  the  attorney  makes 
charges  which  are  untrue  within  his  own  knowledge.  [Maule,  J.  That  is 
the  principle  laid  down  in  Holdemess  v.  Bakworthj  3  M.  &  W.  341.] 

Moreover,  since  the  new  statute,  the  court  has  no  power  to  entertam 
the  present  application.  The  taxation  took  place  in  May  last,  when  the 
2  G.  2,  c.  23,  was  in  operation.  The  6  &  7  Vict.,  c.  73, — which  received 
the  royal  assent  on  the  22d  of  August, — ^by  sect.  1,  repeals  the  former  act. 
It  is  true  there  is  a  saving  so  far  as  relates  to  any  matters  or  things  done  at 
any  time  before  the  passing  of  that  act ;  but  that  clause  does  not  apply  to 
such  a  case  as  the  present.  New  regulations  as  to  •taxation  have  r^iQoo 
been  established  by  sections  37  and  43  of  the  later  act,  and  these  ^ 
have  not  been  complied  with  in  this  case.  [Maule,  J.  I  think  the  taxation 
of  the  bill  was  a  matter  or  thing  done  before  the  passing  of  the  act.] 

Channelly  Serjt.,  in  support  of  the  rule.  The  courts  have  always  been 
inclined  to  carry  out  the  rule  laid  down  in  the  2  G.  2,  c.  23,  with  certain 
exceptions ;  one  of  which  very  properly  applied  to  charges  which  the  attor- 
ney knew  were  false.  But  there  is  nothing  to  show  that  such  was  the  case 
here,  though  the  master  may  have  disallowed  some  items.  [Maule,  J.  It 
surely  was  not  correct  to  say  "  self  and  witness,"  and  thereby  to  charge 
double.] 

The  learned  Serjeant  then  proceeded  to  argue  that  the  6  &  7  Vict,  did 
not  apply  to  this  case ;  but  he  was  stopped  by  the  court. 

(a)  Vide  infra,  p.  1025, (a). 

VOL.  VI.  67  2  Y 
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TiNDAL,  G.  J.  It  appears  to  me  that  the  present  motion  may  be  main- 
tained, notwithstanding  the  6  &  7  Vict.,  c.  73,  inasmuch  as  the  taxation 
of  Mr.  Smith's  bill,  which  took  place  under  the  old  act,  was  something  ot 
which  the  court  had  hold,  and  was  a  matter  or  thing  done,  before  the  pass- 
ing of  the  new  act,  of  which  the  present  motion  is  merely  an  incident 

The  real  question  is,  whether  the  attorney  is  entitled  to  the  costs  of  the 
taxation.  The  whole  of  the  bill  amounted  to  160/.  I8s,  2d.,  firom  which 
20/.  18s.  Ad. — something  short  of  a  sixth — ^has  been  taxed  off.  I  think 
there  is  no  imputation  against  Mr.  Smith  in  respect  of  the  charges  he  has 
made.  But  the  question  is,  how  are  we  to  exercise  our  discretion  under 
the  statute  of  2  G.  2,  so  much  having  been  taken  off  the  bill  ?  I  consider 
the  rule  to  have  been  established  that  the  court  should  be  governed  by  the 
*  10231  <^^si^^i^^^^Q  ^^^^^r  *^  ^^^  s^^  substantial  sum  has  been  taken 
•I  off  the  bill.  That  was  the  principle  established  in  Elwood  v.  Pearce. 
Wherever  the  smallest  sum  has  been  taken  off  in  respect  of  a  charge  made 
nuddfide^  the  court,  in  the  exercise  of  their  discretion,  would  not  allow  the 
costs.  I  do  not  say  that  such  is  the  case  here ;  but  I  think  that  the  present 
application  ranges  itself  under  the  principle  laid  dovm  in  Elwood  v.  Pearce, 
and  that,  a  real  and  substantial  sum  havmg  been  taken  off  the  bill,  the  attor- 
ney is  not  entitled  to  his  costs. 

£rskine,  J.  I  am  of  the  same  opinion.  The  present  application  is  not 
made  under  the  new  statute.  In  a  case  under  the  former  act,  the  court  will 
look  to  the  circumstances  to  ascertain  in  what  manner  they  ought  to  exer- 
cise the  discretion  with  which  the  statute  invested  them.  There  are  two 
grounds  which  they  will  consider ; — first,  whether  a  sum,  however  small, 
has  been  wilfully  and  improperly  inserted  in  the  bill ;  if  so,  the  court  will 
not  allow  the  attorney  his  costs.  I  do  not  think  that  rule  would  apply  to  the 
present  case.  Secondly,  what  amount  has  been  taken  off.  If  the  amount 
be  small,  the  court  will  not  make  the  attorney  pay  the  costs ;  but  if  it  be 
very  nearly  one-sixth  of  the  whole,  then  the  court  may  exercise  their  discre- 
tion, and  say  that  the  client  was  justified  in  having  the  bill  taxed,  and  that 
he  is  entitled  to  the  costs  of  taxation. 

Maule,  J.  I  agree  with  the  lord  chief  justice,  in  thinking  that  the  old 
act  of  2  G.  2,  c.  23,  is  still  in  force  as  respects  the  bill  in  question.  The 
statute  6  &  7  Vict.,  c.  73,  excepts  firom  the  repealing  section,  matters  or 
things  done  before  the  passing  of  that  act;  and  this  bill,  having  been  pre- 
viously taxed  was  a  "  matter  done"  within  the  terms  of  that  exception. 
•10241  ^^^  ^^  would  be  very  inconvenient  if  a  different  construction  *were 
^  put  upon  the  latter  act,  as  then,  in  a  case  like  the  present,  there 
would  be  no  remedy. 

This  question  is,  whether  under  the  former  act,  an  attorney  who  charges 
more  than  he  ought  to  do,  is  the  person  who  is  entitled  to  the  costs  of  the 
taxation.  This  depends  upon  the  terms  of  that  act.  If  one-sixth  be  taker 
off  the  whole  bill,  its  provisions  are  imperative ;  if  less  be  taken  off,  then 
the  matter  is  in  the  discretion  of  the  court.  An  attorney's  bill  is  of  that 
nature  that  it  seldom  happens  that  some  small  items  are  not  taken  off  on 
a  minute  investigation  of  the  charges.  Where  the  excess  is  consistent 
with  bond  JideSj  and  is  small  in  amount,  the  attorney  should  have  the 
costs  of  the  taxation.  But  it  is  otherwise,  where  the  overcharges  are 
made  mala  file.  So,  also,  if  the  sum  taken  off  be  substantial.  In  this 
case  the  overcharge  is  about  20/.  out  of  160/.  This  overcharge  is  a  sub- 
stantial wrong  to  the  client,  for  which  he  ought  to  have  a  remedy  by  taxing 
the  bill,  and  calling  upon  the  party  by  whom  the  wrong  was  done,  to  pay 
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the  costs  of  that  taxation.  I  think,  therefore,  that  this  falls  within  the  prin- 
ciple that  the  overcharge,  though  made  bond  fide,  is  excessive ;  and  that 
consequently  the  client  is  entitled  to  the  costs  of  the  taxation.  It  appeared 
to  me  at  one  time,  that  there  had  been  a  misrepresentation  by  the  attorney 
in  charging  for  the  attendance  of  himself  instead  of  his  clerk ;  but  as  it  turns 
out  that  the  bill  was  not  delivered  till  after  the  order  for  taxation,  I  think  no 
misrepresentation  could  have  been  intended.  But  upon  the  ground  that 
there  was  a  substantial  excess  in  the  bill,  I  am  of  opinion  that  the  attorney 
must  pay  the  costs  of  the  taxation. 

Cresswell,  J.  It  is  not  necessary  for  me  to  express  any  opinion  as  to 
whether  the  discretion  of  the  court  is  reserved  by  the  new  statute  in  a  case 
like  the  present.  *  Assuming  that  it  is,  I  think  this  case  falls  within  r*ino5 
the  principle  of  Elwood  v.  Pearce,  in  which  the  amount  of  the  bill  ^ 
and  of  the  sum  taxed  off,  were  nearly  in  the  same  proportions  as  they  are  in 
the  present  case.  Rule  discharged,  with  costs. (a) 

(a)  Vide  stipra,  p.  1020,  (a) . 


HAYWARD  V.  BENNETT. 

In  an  action  df  debt  by  A.  against  C,  a  surety,  on  a  bond  given  under  1  &  2  Vict.,  o.  110, 
8.  8,  coniliiioned  that  B.  the  principal  debtor,  should  pay  to  A.  such  sum  as  should  be 
recovered  by  A.  against  B.  in  any  action  brought,  or  thereafter  to  be  brought,  for  the 
recovery  of  the  debt,  with  costs,  or  should  render  himself  to  the  custody  of  the  jailer 
of  the  court,  according  to  the prtutice  of  tuck  court,  or  within  ntch  /tme,  and  in  $uch  manner , 
as  the  said  court,  or  any  Judge  thereof^  should  direct^  after  judgment  recovered  in  such  action, 
— C.  pleaded — first,  that  B.  did  render  himself  to  the  jailer  of  the  court  according  to 
the  practice  of  the  court  and  the  condition  of  the  bond — secondly,  that  B.  surrendered 
himself  td^  and  was  taken  by,  the  sheriffs  of  London  under  a  ca.  sa.  issued  by  A. — thirdly, 
that  B.,  having  been  taken  under  a  ca,  sa.  at  the  suit  of  A.,  was  brought  up  by  habeas 
corpus,  and  committed  to  the  custody  of  the  marshal,  and  thereby  was  prevented  from 
rendering — fourthly,  that  B.  rendered  himself,  pursuant  to  an  order  of  a  judge,  by  whom 
he  was  committed  to  the  custody  of  the  keeper  of  the  Queen's  Prison: — 

Held,  on  motion  to  set  aside  the  order  allowing  these  several  pleas,  that  C.  might  plead 
the  first  and  fourth  pleas,  and  also  either  the  second  or  the  third  ;  but  that  he  must  elect 
between  the  second  and  third. 

Debt,  upon  a  bond  executed  by  the  defendant  as  surety  for  Henry  Hales, 
against  whom  an  affidavit  had  been  filed  in  the  Court  of  bankruptcy,  under 
the  1  &  2  Vict.,  c.  110,  s.  8.  The  condition  of  the  bond  (after  reciting  an 
affidavit  which  stated  that  Hales  and  one  Heffer  were  indebted  to  the  plain- 
tiff in  681/.  155.  IW.,  and  that  they  were  traders,  that  Hales  was  personally 
served  with  the  affidavit  and  notice,  and  that  he  had  requested  the  defendant 
and  one  Thomas  Cope  to  join  him  as  sureties,)  was  declared  to  be,  that,  if 
Hales  paid  unto  the  plaintiff,  his  executors,  &x;.,  such  sum  or  sums  of  money 
as  should  be  recovered  against  Hales,  in  any  action  which  had  been  brought, 
or  should  thereafter*  be  brought  for  the  recovery  of  the  said  al-  r^inoc 
leged  debt,  together  with  such  costs  as  should  be  given  in  the  ^ 
same,  or  shoxild  render  himself  to  the  custody  of  the  jailer  of  the  court  in 
which  such  action  should  have  been  or  might  be  brought,  for  recovery  of 
the  said  alleged  debt,  according  to  the  practice  of  such  court,  or  within  such 
time  and  in  such  manner  as  the  said  court  or  an^  judge  thereof  should  direct, 
after  judgment  should  have  been  recovered  m  such  action,  then  the  said 
obligation  should  be  void,  but  otherwise  the  same  should  stand  and  remain 
in  full  force  and  effect. 

The  defendant,  after  setting  out  the  condition  of  the  bond  on  oyer, 
pleaded,  under  a  judge's  order,  that,  after  the  making  of  the  bond  and  con- 
dition, and  before  the  commencement  of  the  suit,  the  plaintiff  commenced 
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an  action  against  Hefier  and  Hales  in  the  Queen's  Bench,  for  the  recoveij 
of  the  alleged  debt  in  the  condition  mentioned,  and  by  the  consideration 
and  judgment  of  that  court,  recovered  against  them  924/.  Is. ;  that,  the  said 
judgment  having  been  so  recovered,  afterwards,  and  before  any  breach  of 
Jie  condition,  and  before  the  commencement  of  the  suit,  Hales  did  duly 
render  himself  in  execution  under  the  said  judgment,  to  the  custody  of  the 
jailer  of  the  court  in  which  the  said  action  was  so  brought  as  aforesaid, 
according  to  the  practice  of  the  said  court,  and  according  to  the  said  con- 
dition. 

Secondly,  that,  after  the  making  of  the  bond,  and  before  the  commence- 
ment of  the  suit,  the  plaintiff  brought  an  action  against  HefTer  and  Hales  in 
the  Queen's  Bench,  for  the  recovery  of  the  alleged  debt  in  the  said  condition 
mentioned,  and,  by  the  consideration  and  judgment  of  that  court,  recovered 
against  them  924/.  1^. ;  that  afterwards,  and  before  the  commencement  of 
the  suit,  to  wit,  on  the  29th  of  October,  1842,  the  plaintiff  sued  out  a  writ 
of  capias  ad  saiisfaciendum  agadnst  Heffer  and  Hales,  directed  to  the  sherifib 
•10271   ^^  London ;  *thdt  afterwards,  and  whilst  Ae  said  writ  was  in  the 

■I  hands  of  the  sheriffs,  and  before  the  return  thereof,  and  before  any 
breach  of  the  said  condition,  and  before  the  commencement  of  the  suit,  and 
within  a  reasonable  time  in  that  behalf,  and  before  the  time  for  Hales's  ren- 
dering himself  to  the  custody  of  the  jailer  of  the  said  court,  according  to 
the  practice  of  the  said  court  and  to  the  said  condition,  had  expired,  to  wit, 
on  the  14th  of  November,  1842,  Hales,  being  within  the  said  bailiwick  of 
the  sherifts,  surrendered  himself  to  the  said  writ,  and  was  then  taken  and 
arrested  by  the  sheriffs  under  the  same,*  and  was  then  kept  and  detained 
in  execution  in  the  custody  of  the  sheriffs,  under  and  by  virtue  of  the  said 
writ,  at  the  suit  of  the  plaintiff,  for  a  long  space  of  time,  to  wit,  hitherto ; 
of  which  the  plaintiff  during  all  the  time  aforesaid  had  notice ;  and  that  al- 
ways from  the  time  of  the  recovery  of  the  said  judgment  until  and  at  the 
time  of  his  so  beings  taken  and  arrested  at  the  suit  of  the  plaintiff.  Hales, 
was  ready  and  willmg  to  render  himself  according  to  the  said  condition ; 
of  which  the  plaintiff,  during  all  the  time  last  aforesaid,  had  notice. 

Thirdly,  as  in  the  second  plea,  to  the  paragraph,  and  then  as  follows — 
that  afterwards,  and  before  any  breach  of  the  said  condition,  and  before  the 
commencement  of  the  suit,  and  whilst  Hales  remained  in  the  custody  of  the 
said  sheriffs  in  execution  under  the  said  writ,  and  within  a  reasonable  time 
in  this  behalf,  to  wit,  on,  &c..  Hales  sued  out  of  the  Court  of  Queen's  Bench, 
a  writ  of  habeas  carpus  cum  causA^  directed,  &c.,  that,  under  and  by  virtue 
of  the  last-mentioned  writ,  the  said  sheriffs  immediately  and  within  a 
reasonable  time  afterwards,  to  wit,  on,  &c.  and  according  to  the  practice  of 
the  said  court,  brought  Hales  before  Patteson,  J.,  who  then,  and  accord- 
ing to  the  practice  of  the  said  court,  received  from  the  sheriffs  the  body  of 
*  10281   ^^^®'  ^^^  ^^^  ^^^  before  any  •breach  of  the  said  condition,  and 

1  before  the  time  for  Hales's  rendering  himself  according  to  the  prac- 
tice of  the  said  court  and  the  said  condition,  had  expired,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &x;.,  and  according  to  the  practice 
of  the  said  court,  committed  Hales  into  die  custody  of  the  marshal,  in 
execution,  at  the  suit  of  the  plaintiff,  upon  the  said  judmient,  for  the  sum 
of  money  so  recovered  as  aforesaid ;  and  the  said  marshal  then  received  and 
had  and  kept  and  detained  Hales  under  and  by  virtue  of  the  said  commit- 
ment, and  in  execution,  at  the  suit  of  the  plaintiff,  upon  the  said  judgment, 
and  according  to  the  practice  of  the  said  court,  until  and  after  the  return 
day  of  the  ca.  sa.,  for  a  long  space  of  time  thereafter,  to  wit,  hitherto ;  of 
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all  which  premises  the  plaintiff  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  had  notice.  After  setting  out  the  sheriff's  return 
to  the  ca.  sa.j  the  plea  concluded,  that,fit)m  the  time  of  the  recovery  of  the 
said  judgment  until  Hales  was  so  token  and  arrested  under  the  ca.  sa.^ 
Hales  was  always  ready  and  willing  to  render  himself  to  the  custody  of  the 
jailer  of  the  said  court,  according  to  the  practice  of  the  said  court  and  to 
the  said  condition,  and  afterwards  and  whilst  he  so  remained  in  custody  as 
aforesaid,  was  ready  and  willing  to  render  himself,  and  would  have  ren- 
dered himself  accordingly,  but  that  he  was  prevented  by  the  plaintiff  from 
so  doing,  in  manner  aforesaid,  and  which  last-mentioned  premises  the 
plaintiff  during  the  respective  times  last  aforesaid  well  knew. 

Fourthly,  that,  after  the  making  of  the  bond,  and  before  the  commence- 
ment of  the  suit,  the  plaintiff  brought  tlie  action  against  Heffer  and  Hales 
in  the  Queen's  Bench,  for  the  recovery  of  the  alleged  debt  in  the  said  con- 
dition mentioned,  and  by  the  consideration  and  judgment  of  that  court 
recovered  against  them  924/.  15.;  that  afterwards,  and  before  the  com- 
mencement of  this  *suit,  to  wit,  on  the  11th  of  February,  1843,  r*iQOQ 
by  an  order  of  Coleridge,  J.,  it  was  ordered  that  Hales  should  be  *- 
at  Uberty  to  surrender  himself  to  the  custody  of  the  keeper  of  the  Queen's 
Prison,  in  discharge  of  his  sureties  in  the  said  bond  in  the  declaration  men- 
tioned, thereby  meaning  the  now  defendant  and  Thomas  Cope ;  that,  there- 
upon, and  before  any  breach  of  the  said  condition,  and  before  the  com- 
mencement of  this  suit,  and  according  to  the  said  condition  of  the  said 
writing  obligatory,  and  within  a  reasonable  time  in  that  behalf,  to  wit,  on, 
&c..  Hales  did  duly  surrender  himself  to  the  custody  of  the  said  keeper  of 
the  Queen's  Prison,  in  discharge  of  his  said  sureties  accordingly,  and  was 
then  duly,  and  according  to  the  practice  of  the  said  court,  committed  by 
Coleridge,  J.,  to  the  custody  of  the  keeper  of  the  Queen's  Prison  for  the 
said  sum  of  money  so  recovered  by  the  said  judgment  as  aforesaid ;  and 
the  keeper  of  the  Queen's  Prison  then  received  Hales  into  his  custody,  and 
detained  him  in  custody  under  the  said  commitment,  and  in  execution  on 
the  said  jud^ent,  for  a  long  space  of  time,  to  wit,  hitherto ;  and  that  of 
all  the  premises  the  plaintiff  afterwards,  to  wit,  on,  &c.  had  notice ;  and 
that  the  plaintiff,  afterwards,  and  before  the  commencement  of  the  suit,  to 
wit,  on,  &c.  assented  to  and  adopted  (a)  such  surrender  and  commitment 
and  imprisonment  of  Hales  as  last  aforesaid. 

BompaSj  Seijt.,  moved  to  set  aside  the  judge's  order.  The  first  and 
fourth  pleas  are  substantially  the  same,  and  the  second  and  third  are 
inconsistent,  and  ought  not  to  have  been  allowed.  [Erskike,  J.  The 
eighth  section  of  the  1  &  2  Vict.,  c.  110,(6)  makes  a  distinction  between 
•a  render  according  to  the  practice  of  the  court  and  a  render  by  a  r»i  qoq 
judge's  order.     The  second  plea  states  that  Hales  surrendered ;   ^ 

(a)  Vide  antd,  236. 

(6)  Which  enacts,  ''that,  if  any  single  creditor,  or  any  twO  or  more  creditors  being 
partners,  whose  debt  shall  amount  to  100/.  or  upwards,  or  any  two  creditors  who9e  debt 
shall  amount  to  150/.  or  upwards,  or  any  three  or  more  creditors  whose  debt  shall  amoant 
to  200/.  or  upwards,  of  any  trader  within  the  meaning  of  the  laws  now  in  force  respect- 
ing bankrupts,  shall  file  an  affidavit  or  affidavits  in  her  majesty's  Courts  of  Bankruptcy, 
that  the  said  debt  or  debts  is  or  are  justly  due  to  him  or  them  respectively,  and  that  such 
debtor,  as  he  or  they  verily  believe,  is  such  trader  as  aforesaid,  and  shall  cause  him  to  be 
served  personally  with  a  copy  of  such  affidavit  or  affidavits,  and  with  a  notice  in  writing 
requiring  immediate  payment  of  such  debt  or  debts;  and  if  such  trader  abail  not,  within 
*  twenty-one  days  after  personal  service  of  such  affidavit  or  affidavits  and  notice,  pay  such 
debt  or  debts,  or  secure  or  compound  for  the  same  to  the  satisfaction  of  such  creditor  or 
creditors,  or  enter  into  a  bond,  in  such  sum  and  with  two  such  sufficient  sureties  as  a  com- 
■a^inioner  of  the  Court  of  Bankrnptcy  shall  approve  of,  to  pay  such  sum  or  sums  as  shaU 
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and  the  third  sets  up  an  excuse  for  not  surrendering.]  A  rule  niu  having 
been  granted, 

Channelly  Serjt.,  now  showed  cause.  The  condition  of  the  bond  is  in 
the  disjunctive, — ^that  Hales  shall  render  according  to  the  practice  of  the 
court,  or  within  such  time  and  in  cuch  manner  as  the  court  or  a  judge 
shall  order.  The  first  and  fourth  pleas  are  pleas  of  performance,  respec- 
tively addressed  to  one  of  these  alternatives ;  those  pleas  therefore  were 
properly  allowed.  The  second  and  third  pleas  in  effect  set  up  excuses  for 
not  rendering  pursuant  to  the  condition — die  one  alleging  that  Hales  was 

Crevented  from  so  doing  by  the  act  of  the  plaintiff  himseff— the  other,  that 
e  performed  the  condition  in  this  respect  as  nearly  as  he  possibly  could. 
*10311  ^^^^^^^^^  ^'  '^^'^  question  is,  whether  we  can,  on  *mere  inspec- 
^  tion  of  these  pleas,  say  that  they  do  not  furnish  several  defences.] 
Bompasy  Serjt,  in  support  of  his  rule.  The  first  and  fourth  pleas  are 
like  solvU  ad  diem  and  solvit  post  diem^  which  cannot  be  pleaded  together. 
[TiNDAL,  G.J.  The  condition  contains  two  separate  and  distinct  alternatives: 
whereas  payment  is  but  a  single  fact.]  There  could  have  been  but  one 
render  in  fact.  [Cresswell,  J.  The  rule  is,  that  *'  pleas,  avowries,  and 
cognisances  foimded  on  one  and  the  same  principal  matter,  but  varied  in 
statement,  description,  or  circumstances  only,  are  not  to  be  allowed."  Here, 
the  one  plea  is  bounded  on  the  statute,  the  other  upon  the  judge's  order.] 
The  second  ana  third  pleas  vary  in  circumstances,  but  are  substantially  the 
lame. 

TiNBAL,  C.  J.  I  am  of  opinion  that  the  first  and  fourth  pleas  do  not  fidl 
within  the  principle  of  the  rule  referred  to,  and  therefore  oug^ht  to  be  allowed. 
The  action  is  brought  upon  a  bond  conditioned  for  two  different  things — 
the  one,  the  render  of  the  principal  debtor  to  the  custody  of  the  jailer  of 
the  court  in  which  an  action  should  have  been,  or  might  be,  brought  for  the 
recovery  of  the  alleged  debt,  according  to  the  practice  of  such  court — ^the 
other,  die  render  of  the  party  within  such  time  and  in  such  manner  as  the 
said  court,  or  any  judge  thereof ,  shall  direct.  There  may  be  considerable 
difficulty  in  determining  whether  the  render  has  been  made  in  time  accord- 
*10321  ^^  ^^  ^^  practice  of  the  court,  or  ^whether  it  has  been  made  in 
•*  compliance  with  the  terms  of  the  judge's  order ;  the  case,  therefore, 
differs  materially  firom  the  instance  put  in  the  new  rules,  of  solvit  ad  diem, 
and  solvit  post  diem.  There,  the  substance  of  the  two  pleas  is  payment ; 
and  the  defendant  must  know  the  time  at  which  the  payment  was  made.(a) 
But  here,  the  condition  of  the  bond  specifying  the  two  modes  of  render,  I 
see  no  reason  why  the  defendant  should  not  be  allowed  to  plead  both.  The 
second  and  third  pleas,  however,  seem  to  me  to  be  substantially  the  same ; 
and,  therefore,  as  to  those  pleas  I  think  the  defendant  must  be  put  to  his 
election. 

be  recovered  in  any  action  or  actions  which  shall  have  been  brought  or  shall  thereal\er 
be  broui^ht  for  the  recovery  of  the  same,  together  with  such  costs  as  shall  be  given  in 
the  same,  or  to  render  himself  to  the  custody  of  the  jailer  of  the  court  in  which  such 
action  shall  have  been  or  may  be  brought,  according  to  the  practice  cf  enuk  amrt^  or  wirAm 
mcA  time  and  in  euek  manner  a$  the  mid  court  or  any  judge  thereof  ehali  directy  after  judgment 
shall  have  been  recovered  in  such  action,  every  such  trader  shall  be  deemed  to  have  com- 
mitted  an  act  of  bankruptcy  on  the  twenty-second  day  aAer  service  of  such  affidavit  or 
affidavits  and  notice,  provided  a  flat  in  bankruptcy  shall  issue  against  such  trader  within 
two  calendar  months  from  the  Aling  of  such  affidavit  or  affidavits,  but  not  otherwise." 

(a)  If  the  payment  is  made  through  A.,  who  receives  the  money  from  the  debtor  on 
one  day  and  pays  it  to  the  creditor  on  another,  the  legal  period  of  the  payment  will  de- 
pend upon  the  question, — in  the  solution  of  which  there  may  be  great  difficulties,  both  of 
law  and  of  fact, — whether  A.  is  to  be  regarded  as  the  agent  of  the  creditor  or  of  the  debtor. 
In  the  former  case,  the  payment  takes  effect  from  the  moment  at  which  the  money  is 
received  by  A. ;  in  the  latter,  not  until  it  is  paid  over. 
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CoLTMAN,  J.  There  undoubtedly  is  considerable  difficulty  in  dealing 
^ith  these  rules.  The  one  upon  which  my  brother  Bompas  relies,  provides 
that  ^^  pleas,  avowries,  and  cognisances,  founded  on  one  and  the  same 
principal  matter,  but  varied  in  statement,  description,  or  circumstances  only, 
are  not  to  be  aUowed."  That,  upon  the  face  of  it,  would  seem  to  imply, 
that,  wherever  two  defences  arise  out  of  one  and  the  same  principal  matter, 
the  party  must  be  put  to  his  election,  and  cannot  be  allowed  to  avail  him- 
self of  both.  But  some  of  the  examples  given  do  not  bear  out  that  view : 
'^  Pleas  of  solvit  ad  diem  and  solvit  post  diem  are  both  pleas  of  payment, 
varied  in  the  circumstance  of  time  only,  and  are  not  to  be  allowed:" 
there,  one  payment  only  bein^  relied  on,  whether  it  was  made  on  or  after 
the  day,  is  matter  within  the  knowledge  of  the  parties  paying.  The  next 
example — ^^  Pleas  of  payment,  and  of  accord  *and  sati^action,  or  r*|  qqq 
of  release,  are  distinct,  and  are  to  be  allowed" — ^wears  a  different  ^ 
aspect.  These  rules  are  not  to  be  applied  vrith  too  much  strictness :  a 
certain  degree  of  latitude  must  be  aUowed.  In  the  present  case  I  think  the 
first  and  fourth  pleas  ought  to  be  allowed ;  but  I  see  no  reason  for  allowing 
both  the  second  and  the  third. 

Erskine,  J.  I  was  at  first  inclined  to  allow  only  one  plea  of  each  set ; 
but,  on  looking  at  the  alternative  condition  of  the  bond,  I  thought  the  first 
and  fourth  pleas  did  not  so  clearly  point  to  the  same  defence  as  that  the 
defendant  ought  to  be  shut  out  fit)m  either.  The  additional  expense  will 
not  be  great ;  whereas  the  injury  to  the  defendant,  if  one  of  them  should  be 
disallowed,  might  be  serious.  The  second  and  third  pleas  appear  to  me  to 
be  in  substance  the  same.  Upon  a  traverse  taken  on  the  third,  it  will  be 
enough  to  prove  so  much  of  that  plea  as  is  contained  in  the  second.  The 
defendant  dierefore  must  choose  between  them. 

Cresswell,  J.  These  rules  deprive  defendants  of  a  privilege  they  before 
enjoyed ;  (a)  we  ou^ht,  therefore,  distinctly  to  see  that  it  is  substantially  the 
same  defence  that  is  set  up  in  them  before  we  disallow  one  of  two  pleas. 
I  am  not  satisfied  that  the  first  and  fourth  pleas  in  this  case  necessarily  in- 
volve the  same  defence,  so  as  to  say  that  they  ought  not  both  to  be  allowed. 
As  to  the  second  and  third  pleas,  I  think  it  is  clear  that  thev  ought  not  to 
be  pleaded  together.  Rule  accordingly. 

(a)  Under  the  4  Ann^  o.  16. 


DOE  dem.  THOMAS  BACON  and  EDWARD  THORNRON  v.   r..^^ 
Dame  ISABELLA  ANNE  BRYDGES.  L  ^^^ 

The  court  amended  a  declaration  in  ejectment,  by  adding  a  demise  from  another  lessor, 
laid  on  the  same  day  as  the  former,  aAer  a  rale  absolute  Tor  a  new  trial ;  the  lessors  or 
the  plaintifi*  consenting  that  all  evidence  that  would  have  been  admissible  if  the  amend- 
ment had  not  been  made,  should  be  admitted  on  the  second  trial. 

This  was  an  action  of  ejectment  brought  to  recover  certain  parcels  of 
marshland  called  Rompey  alias  Scott's  Marsh  in  the  parishes  of  Brookland, 
Ivychurch  and  Midlev,  in  the  county  of  Kent,  in  which  action,  Lady  Bryd- 
ges  had  been  allowed  to  come  in  and  defend  as  landlady,  for  one  undivided 
moiety. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  Lent  assizes 
for  the  county  of  Kent,  when  a  verdict  was  found  for  the  plaintiff;  but,  in 
the  last  Trinity  vacation,  a  rule  was  made  for  a  new  trial.(a) 

(a)  See  ante,  p.  282. 
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Sir  71  Wilde  J  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  mri  to 
amend  the  declaration,  by  adding  thereto  a  demise  by  John  Chessbyre  and 
Catharina  his  wife.  He  produced  an  affidavit,  which  stated  that,  at  the  trial, 
the  tide  to  the  said  marsh  lands  was  (omitting  the  earlier  tide)  established 
in  &your  of  the  lessors  of  the  plamtiff,  in  manner  following,  viz.  that,  by 
certain  indentures  of,  &c.,  dated  respecdvely  the  11th  and  12th  of  November, 
1785,  (made  in  contemplation  of  a  marriage,  afterwards  solemnized,  be- 
tween the  Rev.  Edward  Timewell  Brydges  and  Caroline  Fairfield,  afterwards 
Brydges,  afterwards  Stephens,)  the  said  marsh  lands  and  premises  were 
conveyed  by  Jemima  Brydges  and  her  son  Edward  Timewell  Brydges,  unto-- 
Sir  Samuel  Egerton  Brydges,  Bart,  (then  Samuel  Egerton  Brydges,  Esq.) 
and  John  Pybus  the  youn^r,  to  the  uses  following,  viz.  to  the  use  of  the 
*10351   ^     Jemima  Brydges  and  her  assigns  for  life,  sans  ^waste,  remain- 

^  der  to  the  use  of  the  said  Edward  Timewell  Brydges  and  his  assigns 
for  life,  sans  waste,  remainder  to  the  use  of  the  said  Samuel  Egerton  Bryd- 
ges and  John  Pybus,  upon  trust  to  preserve,  &c.,  remainder  to  the  use  of 
die  said  Caroline  Fairfield,  afterwards  the  wife  of  the  said  Edward  Timewell 
Bryd^s,  for  life,  sans  waste,  remainder  to  the  use  of  the  issue  of  the  then 
intended  marriage  between  the  said  Edward  Timewell  Brydges  and  Caro- 
line Fairfield  as  therein  mentioned,  remainder  to  the  use  of  the  said  Edward 
Timewell  Brydges,  his  heirs  and  assigns  for  ever;  that  the  said  Edward 
Timewell  Brydges  died  in  or  about  the  year  1807,  without  issue,  leaving 
his  brother,  the  said  Sir  Samuel  Egerton  Brydges,  his  eldest  surviving 
brother,  his  heir  at  common  law,  and  Sir  John  William  Head  Brydges,  his 
younger  brother,  his  co-heir,  in  gavelkind,  with  the  said  Sir  Samuel  Egerton 
Bryd^s ;  that,  by  indentures  of,  &c.,  dated  the  21st  and  22d  of  April,  1820, 
the  said  Sir  Samuel  Egerton  Brydges  conveyed  his  remainder  or  reversion 
in  fee-simple,  immediately  expectant  upon  the  decease  of  the  said  Caroline 
Stephens  of  and  in  the  said  marsh  lands  unto  and  to  the  use  of  the  Rev.  Mat- 
thew Robinson  and  William  Hougham,  (both  since  deceased,)  their  heirs  and 
assigns  for  ever,  by  way  of  mortgage ;  diat  the  said  Caroline  Stephens  died 
in  or  about  the  month  of  March,  1824 ;  that  the  said  Matthew  Robinson 
died  in  the  year  1827 ;  that  the  said  William  Hougham  dkd  in  the  year 
1828,  leaving  Catharina^  the  wife  of  John  Chesshyre^  his  heir-at-laiDy  him 
surviving ;  that,  by  indentures  of  lease  and  release,  bearing  date  respectively 
the  7th  and  8th  of  April,  1840,  between  George  Morrice  TasweU,  of  the 
first  part,  the  said  John  Chesshyre  and  Catharina  his  wife,  of  the  second 
part,  and  the  said  Thomas  Bacon  and  Edward  Thornton,  of  the  third  part, 
the  said  John  Chesshyre  and  Catharina  his  wife  conveyed  the  said  marrii 
•lO'iei   ^^^^^  ^^^  •premises  unto,  and  to  the  use  of,  the  said  Thomas  Bacon 

J  and  Edward  Thornton,  their  heirs,  &c.,  subject  to  redemption,  &c. ; 
that  Dame  Isabella  Ann  Brydges  was  the  widow  of  Sir  John  William  Head 
Brydges,  and  derived  her  title  through  him,  as  his  devisee  for  life,  of  his 
real  estates ;  that  she  contended  that  the  said  marsh  lands  were  gavelkind 
lands,  and,  as  such,  descended,  on  the  decease  of  the  said  Caroline  Ste- 
phens in  1824,  to  the  said  Sir  Samuel  Efferton  Brydges  and  John  William 
Head  Brydges,  as  co-heirs  in  gavelkind  of  the  said  Edward  Timewell  Bryd- 
ges ;  that  the  lessors  of  the  plaintiff  were  advised  that  it  might  be  material 
at  the  trial  of  this  cause,  to  rely  on  a  demise  by  the  said  John  Chesshyre  and 
Catharina  his  wife ;  and  that  it  was  believed,  diat  the  insertion  of  such  de- 
iiUHc^  in  the  declaration,  would  not  vary  the  merits  of  the  question  tried  on 
tim  ft»rmer  trial,  and  again  intended  to  be  tried  m  this  cause,  or  in  any 
mnimtir  afltn't  or  prejudice  the  defence  to  the  action,  upon  the  merits. 
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Bampas  and  Clarke^  Serjts.,  now  showed  cause.  No  authority  can  bp 
cited  for  allowing,  at  this  stage  of  the  proceedings,  an  amendment  like  the 
present,  which  goes  to  introduce  a  new  cause  of  action ;  and  only  one 
mstance  is  to  be  met  with,  of  a  demise  bemg  permitted  to  be  inserted  after 
the  record  was  made  up.  Doe  v.  Rumford,  1  Chitt.  R.  536 ;  Ad  Eject. 
3d  ed.  199.(a)  The  reasons  assigned  for  the  amendment  are  not  such  as 
will  induce  the  court  to  establish  a  precedent  for  such  a  course  in  future. 
[TiNStAL,  C.  J.  If  the  object  of  the  amendment  is  to  get  rid  of  a  formal 
objection,  it  would  be  idle  to  encounter  the  expense  of  another  trial  in  the 
present  state  of  the  record.]  By  the  amendment  proposed,  the  defendant 
will  be  prejudiced ;  for,  the  lessors  of  the  plaintiff  will  be  enabled  to  abandon 
*one  demise  at  the  trisd,  and  so  prevent  the  defendant  from  giving  rw^^r^m 
evidence  which,  though  admissible  as  the  record  now  stands,  might  ^ 
not  be  so  in  its  altered  state.  In  Ihe  d.  Poole  v.  Erringtxm^  1  M.  &  Rob. 
343,  1  A.  &  E.  750,  3  N.  &  M.  646,  in  ejectment  on  a  joint  demise  by 
two,  the  plaintiff  was  not  allowed  to  amend  under  3  &  4  W.  4,  c.  42,  s.  23, 
by  substituting  several  demises. 

Sir  T.  Wilde  and  Channell,  Serjts.,  in  support  of  the  rule.  It  is  clear  that 
it  is  in  the  discretion  of  the  court  to  allow  amendments  in  any  stage  of  a 
cause.  Cases  may  be  cited  of  counts  having  been  added,  even  after  trial ; 
and  there  is  nothing  in  the  nature  of  an  action  of  ejectment,  to  make  it  an 
exception  to  the  general  rule.  Doe  d.  Poole  v.  Errington  is  not  applicable. 
All  that  was  decided  there  was,  that  the  court  would  not  interfere  with  the 
discretion  of  the  judge  at  nisi  prius,  who  had  refused  to  allow  the  amend- 
ment In  Billing  v.  Flighty  6  Taunt  419,  where  the  plaintiffs  had  brought 
an  action  of  assumpsit,  for  money  had  and  received,  to  recover  back  diner- 
ences  paid  on  stock-jobbing  contracts,  and  filed  a  bill  of  discovexy,  to 
which  the  defendant  pleaded  that  the  discovery  was  given  by  the  7  G.  2, 
c.  8,  s.  2,  in  actions  of  dei/,  the  plaintifis  were  permitted  to  amend  bv 
changing  their  declaration  in  assumpsit  into  a  declaration  in  debt,  althou^ 
six  terms  had  elapsed  from  the  commencement  of  the  action.  In  Storr  v. 
Watsorij  2  Scott,  842,  after  issue  jobed  and  a  peremptoir  undertaking  to 
try,  the  plaintiff  was* permitted  to  amend  his  declaration  by  substituting  a 
count  in  trover  for  a  count  in  case  for  negligence  in  the  keeping  of  the  plam- 
tiff's  goods.  The  court  there  said :  "  To  compel  the  plaintiffs  to  bring 
another  action,  would  only  be  entailing  upon  them  an  useless  expense, 
wifliout  at  all  benefiting  •the  defendant  We  therefore  think  they  r^inog 
ought  to  be  allowed  to  turn  the  present  count  into  a  count  in  trover,  L 
upon  payment  to  the  defendant  of  the  costs  occasioned  by  the  amendment, 
and  the  costs  of  the  appUcation,  including^  the  costs  of  the  day  arisine  from 
the  plaintifis  not  having  proceeded  to  tnal :  the  defendant  to  be  at  liberty 
to  plead  de  notjo."  In  L^ge  v.  Boydj  6  New  Cases,  240,  8  Scott,  502, 
the  plaintiff  had  commenced  an  action  of  trover  against  the  collector  of 
customs  for  the  port  of  London,  on  the  2d  of  January,  1837,  to  recover  the 
value  of  certain  tobacco,  the  bill  of  entry  of  which  the  defendant  had  refiised 
to  sign,  so  as  to  enable  the  plaintiff  to  obtain  it  on  pavment  of  the  lesser 
du^  payable  on  wrecked  goods.(6)  The  time  limited  for  bringing  such  an 
action,  expired  on  the  10th  of  February.  On  the  13th  of  May,  the  facts 
were  stated  on  both  sides  in  a  case  for  me  opinion  of  the  court,  one  of  the 
questions  in  the  case  being,  whether  or  not  the  defendant  was  liable  in  this 
form  of  action.     The  plaintiff  suspended  his  proceedings  to  await  the  dec^ 

(a)  And  see  Doe  dem.  Bmumotit  v.  Jrmitage^  1  D.  &  R.  173,  2  Chitt.  R.  303. 
{ff)  The  goods  were  held  not  to  be  wrecked  goods }  1  C.  B.  93. 
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8ion  of  the  Court  of  Queen's  Bench  in  a  case  there  pending,  which  involved 
a  similar  question.  That  court  having,  in  June,  1839,  decided  that  an  action 
an  the  case  would  lie  for  the  non-feasance,  the  plaintiff,  in  the  following 
Michaelmas  term,  applied  for  leave  to  amend  his  declaration,  by  adding  a 
count  in  case :  and  the  court  aUowed  the  amendment  Maule,  J.,  there 
says:  ''the  plaintiff  does  not  seek  to  vary  the  state  of  facts  agreed  to  in 
May,  1837 ;  but  to  add  a  count  in  order  aptly  to  raise  the  question  then 
intended  to  be  tried."  So,  here,  the  lessors  of  the  plaintiff  do  not  widi  to 
vary  the  state  of  facts  appearing  on  the  former  trial.  They  seek  only  to  add 
a  fresh  demise  in  order  that  the  question  then  raised  may  be  fairly  and 
properly  tried.  [Maule,  J.  If  the  lessors  of  the  plaintiff  will  undertake 
*10391  ^^  ^^^^^  under  the  amended  *declaration  all  evidence  that  is  ad- 
-■  missible  as  the  record  now  stands,  and  not  to  abandon  either 
demise  at  the  trial,  no  difficulty  will  remain,  and  the  amendment  ought  to 
be  allowed.] 

This  was  agreed  to ;  and  the  rule  was  drawn  up,  by  the  direction  of  the 
lord  chief  justice,  as  follows : — 

That,  on  payment  of  the  costs  of  and  occasioned  by  the  amendment 
and  of  the  application,  the  declaration  and  other  proceedings  in 
this  cause,  be  amended,  by  adding  a  new  demise  from  John 
Chesshyre  and  Catherina  his  wife  to  the  plaintiff,  such  demise  to 
be  stated  on  the  same  day  as  that  stated  in  the  present  demise, 
the  plaintiff's  lessors,  by  dieir  counsel,  hereby  consenting  that  all 
evidence  shall  be  admissible  on  the  trial  of  this  cause  as  would 
have  been  admissible  if  such  amendment  had  not  been  made. 


BENTLEY  v.  JAMES  KEIGHLEY  and  Another. 

In  case  for  an  infringement  of  a  patent,  for  six  distinct  improvements  in  an  old  machiiM, 
the  defendants  were  allowed  to  plead  that  two  partt  of  the  invention  were  not,  nor  was 
either  of  them,  a  new  manufacture  within  the  statute  of  James.  But  the  court  refoaed 
to  allow  them  to  plead,  that,  as  to  apart^  one  A.  B.  was  the  first  and  true  inventor;  and 
that,  before  the  grant  of  the  patent,  A.  B.  and  others  publicly  used  and  exercised  ia 
England  a  pari  of  the  said  invention. 

Case,  for  an  alleged  infrin^ment  of  a  patent  granted  to  one  William 
Carr  Thornton,  for  ''  certain  improvements  in  machinery  or  apparatus  for 
making  cards  for  carding  cotton  and  other  fibrous  substances,"  of  which 
the  plaintiff  was  assignee.  The  declaration,  after  setting  out  the  letters 
patent,  bearing  date  the  21st  of  December,  1841,  and  averring  that  W.  C. 
^10401  '^ho^^^^  *6xdi^  within  six  months,  make,  and  duly  enrol,  a  specifi- 
J  cation ;  that,  by  indenture  of  the  29th  of  November,  1842,  W.  C. 
Thornton  assigned  the  patent  to  one  Joseph  Williamson,  and  that  William- 
son,  by  indenture  of  the  1st  of  May,  184)3,  assigned  the  same  to  the  plain- 
tiff,— alleged  that  the  defendants,  "  to  wit,  on  the  2d  of  May,  1843,  and  on 
divers  other  days  and  times  between  that  day  and  the  commencement  of  the 
suit,  and  within  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  England,  unlawfully  and  unjustly,  without  the  leave,  license, 
consent,  or  agreement  of  the  plaintiff  in  writing  under  his  hand  and  seal,  or 
otherwise,  for  that  purpose  had  and  obtained,  and  against  the  will  of  the 
plaintiff,  did  make,  usBy  exercise,  and  vend  the  said  invention  of  the  said  W. 
C.  Thornton,  in  breach  of  the  said  letters  patent,  and  against  the  privileges 
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80  thereby  granted  as  aforesaid ;  and  also,  to  wit,  on  the  several  and  respect- 
ive times  last  aforesaid,  within  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  England,  unlawfully  and  unjustly,  without  the 
leave,  license,  consent,  or  agreement  of  the  plaintiff  in  writing  under  his 
hand  and  seal,  for  that  purpose  first  had  and  obtained,  and  against  the  will 
of  the  plaintiir,  did  make^  use,  and  put  in  practice  the  said  invention,  in 
breach  of  the  said  letters  patent,  and  against  the  privileges  so  thereby  granted 
as  aforesaid ;  and  also,  to  wit,  on  the  several  and  respective  days  and  times 
fidbresaid,  within  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  England,  unlawfully,  wrongfully,  and  unjustly,  without  ^he 
leave^  license,  consent,  or  agreement  of  the  plaintiff  under  his  hand  and 
seal,  for  that  purpose  first  had  and  obtained,  and  against  the  will  of  the 

Elaintiff,  did  make,  use,  and  put  in  practice  a  part  of  the  said  invention,  in 
reach  of  the  said  letters  patent,  and  against  the  privileges  so  thereby 
granted  as  aforesaid ;  and  also,  to  wit,  on  the  several  and  respective  days 
and  times  as  aforesaid,  *in  England  aforesaid,  wrongfully  and  un-  r*i/ui 
justly,  without  the  leave,  license,  consent,  or  agreement  of  the  L 
plaintiff  under  his  hand  and  seal  for  that  purpose  first  had  and  obtained, 
and  against  the  will  of  the  plaintiff,  did  counter/eit,  imitate,  and  resemble  the 
said  invention,  in  breach  of  the  said  letters  patent,  and  against  the  privileges 
thereby  granted  as  aforesaid ;  and  also,  to  wit,  on  th^  several  and  respective 
days  and  times  aforesaid,  within  England  aforesaid,  unlawfully  and  unjustly, 
without  the  leave,  license,  consent,  or  agreement  of  the  plaintiff  in  writing 
under  his  hand  and  seal  in  that  behalf  first  had  and  obtamed,  did  make  and 
cause  to  be  made  divers  additions  to  the  said  invention  and  subtractions  from 
the  same,  whereby  they  did  pretend  themselves  to  be  the  inventors  and  devisors 
of  the  said  invention,  in  breach  of  the  said  letters  patent,  and  against  the 
privileges  so  thereby  granted  as  afomsaid:  by  means,"  &c. 

Upon  a  summons  for  leave  to  plead  several  matters,  the  defendants 
sought  to  plead  the  following  pleas: — 

First,  not  guilty. 

Secondly,  that  the  said  W.  C.  Thornton  was  not  the  true  and  first  in- 
ventor of  the  alleged  invention  in  the  declaration  mentioned,  modo  et 
formd. 

Thirdly,  that  one  Mordecai  Robertshaw,  at  the  time  of  making  the  said 
letters  patent,  was  the  first  and  true  inventor  of  a  part  of  the  said  mvention, 
being  a  part  thereof,  for  vesting  the  sole  use  and  exercise  of  which  in  the 
said  W.  C.  Thornton,  his  executors,  administrators,  and  assigns,  the  said 
letters  patent  were  granted  as  aforesaid. 

Fourthly,  that  one  James  Walton,  at  the  time  of  making  the  said  letters 
patent,  was  the  first  and  true  inventor  of  a  part  of  the  said  invention,  being 
a  part  thereof,  for  vesting  the  sole  use  and  exercise  of  which,  in  the  said 
W.  C.  lliomton,  his  executors,  &c.,  the  said  letters  patent  were  granted 
as  aforesaid,  &c. 

^Fifthly,  that  the  said  alleged  invention  was  not  at  the  time  of  r*t  a^o 
granting  me  said  letters  patent  a  new  invention  as  to  the  public  use   1- 
and  exercise  thereof  within  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  England,  within  the  meaning  of  the  said  letters 
patent. 

Sixthly,  that,  before  and  at  the  time  of  making  the  said  letters  patent,  to 
wit,  on  the  1st  of  January,  1830,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  time  of  making  the  said  letters  patent,  the  said 
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Mordecai  Robertshaw  and  others,  publicly  used  and  exercised  in  England 
aforesaid,  a  part  of  the  said  invention,  being  a  part  thereof  for  vesting  the 
sole  use  and  exercise  of  which  in  the  said  W.  C.  Thornton,  his  executors, 
administrators,  and  assigns,  the  said  letters  patent  were  granted. 

Seventhly,  a  similar  plea  alleging  a  public  user  by  James  Walton  and 
others. 

Eighthly,  that  the  said  alleged  invention  was  not  nor  is  a  new  manufac- 
ture, within  the  meaning  of  the  statute  concerning  monopolies  and  dispen- 
sation of  penal  laws,  made  and  passed,  in  that  behalf,  m  the  reign  of  his 
late  majesty  King  James  4e  First. 

Ninthly,  that  divers,  to  wit,  two  parts  of  the  said  invention,  being  respect- 
ively parts  thereof  for  vesting  the  sole  use  and  exercise  of  which  in  the  said 
W.  C.  Thornton,  his  executors,  administrators,  and  assigns,  the  said  letters 
patent  were  granted,  were  not  nor  was  either  of  them  a  new  manufacture 
within  the  true  intent  and  meaning  of  the  last-mentioned  statute. 

Tenthly,  that  the  said  W.  C.  Thornton  did  not  cause  &e  said  instrument 
in  writing  in  the  declaration  in  that  behalf  mentioned  to  be  enrolled  in  the 
high  Court  of  Chancery  at  Westminster  within  six  calendar  months  next  and 
immediately  after  the  date  of  the  said  letters  patent,  modo  et  farmA. 
•10431  *Eleventhly,  that  the  said  W.  C.  Thornton  did  not  particularly 
-I  describe  and  ascertain  the  nature  of  the  said  alleged  invention,  and 
in  what  manner  the  same  was  to  be  performed,  according  to  the  meaning 
of  the  said  letters  patent. 

Twelflhlv,  that  the  said  W.  C.  Thornton  did  not  grant,  bargain,  seD,  as- 
sign, trans^r,  or  set  over  unto  &e  said  Joseph  Williamson  the  said  letters 
Eatent,  or  the  benefits,  advantages,  or  privileges  incident  to,  or  conferred 
y  the  same,  modo  etformA, 

Thirteenthly,  that  die  said  Joseph  Williamson  was  not  at  the  time  of 
making  the  said  indenture  in  the  declaration  mentioned  to  have  been  made 
on  the  1st  of  May,  1843,  between  the  said  Joseph  Williamson  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  possessed  of  the  said  letters 
patent,  or  the  powers,  privileges,  or  authorities  thereby  gnmted,(a)  modo  et 
forma. 

Fourteenthly,  that  the  said  Joseph  Williamson  did  not  grant,  bargain, 
sell,  &c.  unto  the  plaintiff  the  saia  letters  patent,  or  the  benefits,  advan- 
tages, or  privileges  incident  to,  or  conferred  by,  the  same. 

CoLTMAN,  J.  having  disallowed,  at  chambers,  the  third,  fourth,  axth, 
seventh,  and  ninth  pleas. 

Sir  T,  WUdey  Serjt.,  moved  for  a  rule  nisi  to  add  the  rejected  pleas. 
The  patent  is  for  six  several  improvements  in  Dyer's  machine.  The  speci- 
fication sets  out  six  distinct  improvements,  each  directed  to  a  dififerent  ob- 
ject, the  machine  being  complete  with  each  of  the  improvements  without 
the  others,  and  claims  me  machine  as  a  new  combination  of  the  whole,  and 
seeks  protection  for  each  part.  The  pleas  sought  to  be  pleaded  are  ad- 
•10441  ^^^®^^  *^  ^^^  several  parts.  If  the  defendants  were  ♦to  plead 
J  merely  that  Thornton  was  not  the  true  and  first  inventor  of  the 
aDeged  invention,  they  would  merely  put  in  issue  his  invention  of  the  whole 
as  a  machine;  and  although  at  the  trial  it  ^ould  be  proved  tiiat  certain 
parts  were  not  new,  a  question  would  arise  as  to  whether  the  plea  was 

(a)  This  plea  appears  to  be  bad,  as  traversing  merely  a  conclusion  of  law ;  sin  ?e,  if 
Thornton  was  possessed,  and  assigned  to  Williamson,  the  latter  would  necessarily  be 
poMeeted. 
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established.  [Cresswell,  J.  If  put  in  issue,  is  not  the  plaintiff,  unless  he 
disclaims,  bound  to  prove  the  novelty  of  the  whole  ?]  It  is  a  new  combi- 
nation. [Cresswell,  J.  If  he  claims  six  things,  must  he  not  prove  the 
novelty  of  each?]  The  cases  of  Bruntan  v.  Hawkes,  4  fi.  &  Aid.  541 ; 
HUl  V.  Tkonisan^  8  Taunt.  375, 2  J.  B.  Moore,  424,  and  Kay  v.  Marshall, 
5  New  Cases,  492,  7  Scott,  548,  occurred  before  the  new  rules.  [Maule,  J. 
The  pleas  allowed  negative  Thornton's  beine  the  true  and  first  mventor  of 
all  which  he  claims  to  have  invented.  In  order  to  support  the  issues  thereon 
must  not  the  plaintiff  prove  Thornton  to  have  been  the  inventor  of  each  of 
the  improvements  claimed  ?  Unless  each  is  the  subject  of  a  patent,  the 
whole  is  not.]  The  defendants  wish  to  add  these  pleas,  lest  they  should 
be  told  hereafter  that  the  question  should  have  been  raised  in  a  different 
manner.  [Maule,  J.  It  seems  to  me  that,  under  the  pleas  allowed,  the 
defendants  may  avail  themselves  of  the  defence  which  they  seek  to  raise 
under  the  pleas  which  they  wish  to  add  to  the  record.]  The  parties  may 
be  entitled  to  a  patent  for  the  whole,  but  not  for  each  part.  This  question 
is  so  doubtful  that  the  defendants  oueht  not  be  excluded  from  raising  it. 
[TiNDAL,  C.  J.  As  to  the  ninth  plea  me  rule  may  go ;  for,  as  to  that,  mere 
may  be  some  doubt.] 

BompaSy  Sent.,  (with  whom  was  SpinkSy)  now  showed  cause.  The  pro- 
posed plea  is  clearly  not  good,  for  it  is  no  defence  to  say  that  part  is  not  a 
new  manufacture  ;  *but  u  the  defence  sought  to  be  set  up  be  any  r«jQ4e 
defence  at  all,  it  can  be  raised  under  the  eighth  plea.  In  Brun-  *■ 
ion  V.  HawkeSy  the  defendant  was  allowed,  under  the  general  issue,  to  prove 
that  the  anchor  which  was  the  subject  of  the  patent  m  question,  was  not  a 
new  invention.  [Maule,  J.  It  may  be  true  that  the  whole  may  be  a  new 
manufacture,  and  that  part  may  not ;  but  if  you  plead  that  the  whole  is 
novel  you  undertake  to  prove  that  the  whole  is  new.] 

TiNDAL,  C.  J.  I  think  the  defendants  are  fairly  entitled  to  say  that  some 
parts  of  the  invention  are  not  a  new  manufacture,  and  that  they  ought  to  be 
aOowed  to  plead  the  plea  in  question.  I  do  not  see  that  it  will  introduce 
any  confusion ;  for,  it  rather  points  the  plaintiff's  attention  to  that  which 
will  be  the  subject  of  contest  at  the*  trial. 

Maule,  J.  The  ninth  plea  should  be  allowed,  unless  it  appears  to  the 
court  that  it  amounts  to  the  same  as  the  eighth  plea,  ah-eady  allowed.  It 
is  said  that  under  the  eighth  plea  you  may  show  that  part  of  the  invention 
IS  not  a  new  manu&cture.  But  the  circumstance  of  the  whole  combined 
being  new  is  quite  consistent  with  the  fact  of  each  separately  not  being  a 
new  manu&cture  within  the  statute.  I  thmk  it  is  by  no  mean&i  certain  Siat 
the  plea  is  bad,  or  that  the  matter  contained  in  it  would  be  admissible  m 
evidence  under  the  general  plea  already  allowed.  The  defence  may  per- 
haps be  admissible  under  that  plea :  but  it  would  not  be  a  convenient  course ; 
for  it  might  ^ve  rise  to  an  awkward  question  as  to  what  the  issue  raised  by 
that  plea  really  was. 

Cresswell,  J.,  concurred.  Rule  absolute. 

2Z 
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•,njri    In  the  Matter  of  JANE  WORTHINGTON  WAY  and  ANN 
*"*"*J  DUNCALF  CAMPBELL. 

Upon  an  Acknowledgement  of  a  conveyance  by  a  married  woman,  taken  in  a  township  ia 
Pennsylvania,  the  court,  in  lieu  ofa  notarial  certificate,  received  a  certificate  ofaa  offi- 
cer describin<r  himself  as  ^^  the  prothoniary  and  clerk  of  the  Court  of  Common  Pleas  io 
and  for  Centre  County,  Pennsylvania,''  it  being  sworn  that  there  was  no  notary  public 
within  eighty  miles  of  the  place. 

Talfourdy  Serjt.,  moved  for  a  direction  to  the  proper  oflScer,  to  receive 
and  enrol  the  certificate  of  acknowledgment  of  Mrs.  Way  and  Mrs.  Camp- 
bell, with  the  affidavit  of  verification,  under  the  3  &  4  W.  4,  c.  74,  s.  85, 
notwithstanding  the  absence  of  the  proper  notarial  certificate.  The  acknow- 
ledgment was  taken  at  the  township  of  Half-moon,  Centre  County,  Penn- 
sylvania, in  the  United  States.  There  was  a  certificate  in  due  form  signed 
by  Charles  Carpenter,  describing  himself  therein  as  "  prothonotary  and 
clerk  of  the  Court  of  Common  Pleas  in  and  for  Centre  Count)',  Pennsylva- 
nia,  in  the  United  States  of  North  America."  The  affidavit  of  Gerard  Ral- 
ston, a  merchant  in  London,  was  produced,  in  which  the  deponent  stated 
himself  to  be  a  native  of  Pennsylvania,  and  well  acquainted  with  the 
laws  and  customs  of  that  state,  and  alleged  that  the  prothonotary  performs 
the  like  duties  that  are  performed  by  the  masters  here,(a)  and  that  no  notary 
public  resided  within  eighty  miles  of  the  place  where  the  acknowledgment 
was  taken  and  the  affidavit  sworn. 

Per  curiam  ; 

That  is  reasonably  sufficient  to  satisfy  us.  Fiat 

(a)  The  deponent  does  not  swear  to  his  knowledge  of  the  duties  performed  by  the  masteis. 
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in  an  action  by  A.,  a  contributor  to  a  newspaper,  against  B.,  who  was  registered  as  sole 
proprietor,  the  defendant's  counsel,  to  prove  that  J.  S.  was  the  real  proprietor,  pro- 
posed on  cross-exmination  to  ask  the  editor  whether  he  had  not  agreed  with  J.  S.  that 
the  whole  expense  of  editing  the  paper  sbonld  not  exceed  a  certain  sum.  The  judge 
ruled  the  question  to  be  irrelevant,  and  refused  to  allow  it  to  be  put :  HM,  that  it  was 
properly  disallowed. 

Assumpsit,  for  work  and  labour.     Plea,  non  assumpsit. 
At  the  trial  before  Cresswell,  J.,  at  a  sitting  in  Middlesex  during  the 
present  term,  the  plaintiff  claimed  remuneration,  at  the  rate  of  two  gumeas 

Eer  week,  in  respect  of  articles  written  by  him  for  The  Conservative  Journal, 
etween  May  and  October,  1841.  The  defendant  was  registered  at  the 
stamp-office,  as  sole  proprietor  of  the  work.  O'Brien,  the  editor,  being 
called  to  prove  a  contract  by  an  admission,  stated  that  it  had  been  pro- 
posed between  the  defendant  and  the  witness  that  the  plaintiff  should 
have  the  benefit  of  the  plaintifTs  writing,  and  that  the  defendant  informed 
him  he  had  asked  the  plaintiff  to  do  so,  and  that  the  defendant  told  the 
plaintiff  he  would  see  him  paid,  without  reference  to  any  thing  between 
the  defendant  and  other  parties;  and  thereupon  the  plaintiff  agreed  to 
write. 

For  the  defendant  it  was  contended  that  A.  Spottiswoode  was  the  real 
proprietor,  and  that  the  en^gement  to  see  the  plaintiff  paid  was  a  special 
agreement  for  the  debt  or  default  of  another,  the  effect  of  which  would  he 
to  render  the  defendant  if  liable  at  all,  collaterally,  and  noi  primarily, 
responsible.     The  defendant's  counsel  proposed  to  ask  O'Brien  whether  he 
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bad  not  agreed  with  Spottiswoode  that  the  cost  of  editmg  should  not  exceed 
six  guineas  per  vreek.  This  question  was  objected  to  as  res  inter  alios  acta: 
and  the  learned  judge  refused  to  allow  it  to  be  put. 

A  previous  contract  between  the  plaintiff  and  Spottiswoode,  for  the 
literary  services  of  the  former,  was  proved. 

*The  learned  judge  told  the  jury,  that,  notwithstanding  the  first    r#i/v40 
contract  between  the  plaintiff  and  Spottiswoode,  if  by  a  new   ^ 
engagement  with  the  plaintiff,  the  defendant  took  upon  himself  a  primaiy 
liability,  the  plaintiff  was  entitled  to  sue  him  upon  such  new  contract, 
although  such  contract  was  not  in  writing. 

A  verdict  was  found  for  the  plaintiff,  damages  10/.  10^. 

BykSy  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
of  the  improper  rejection  of  evidence,  and  that  the  verdict  was  against 
evidence.  The  question  proposed  to  be  put  to  O'Brien  tended  to  prove 
ownership  in  Spottiswoode— a  most  important  fact  in  the  cause, — and  ought 
to  have  been  £dlowed.(a) 

TiNDAL,  C.  J.  The  question  was  proposed  to  be  put,  not  as  going  to  the 
credit  of  the  witness,  but  to  show  ownership  in  Spottiswoode.  The  answer, 
if  received,  would  have  amounted,  at  the  most,  to  an  admission  on  the 
part  of  Spottiswoode ;  it  would  not  have  proved  any  act  done  by  him. 
I  think  there  is  no  ground  for  a  new  trial. 

Erskine,  J.  An  answer  to  the  proposed  question  could  only  have  proved 
the  admission  of  a  fact  by  Spottiswoode,  which  would  not  have  been  evi- 
dence between  these  parties. 

Maule,  J.  The  question  proposed  to  be  asked  was  sought  to  be  put 
with  a  certain  view.  The  learned  judge  thou^t  it  was  not  admissible  on 
the  ground  suggested ;  and  it  seems  to  have  been  no  further  pressed.  If 
the  question  had  been  proposed  to  be  put  as  being  evidence  generally,  the 
learned  judge  would  have  had  •to  consider  whether  it  might  not  r#i  (uo 
be  admissible  for  same  purpose.  That  which  he  did  decide,  I  ^ 
think  was  rightly  decided. 

Cresswell,  J.,  concurred.  Rule  refused. 

(a)  The  objection  that  the  defendant  was  not  the  party  primaritf  liable  was  renewed; 
and  it  was  urged,  that  to  make  the  defendant  even  collaterally  liable,  an  agreement  in 
writing  was  necessary  under  the  statute  of  frauds ;  but  this  point  was  not  particularly 
noticed  by  the  court. 


Ex  parte  HUGH  ROBERTS. 

A  Welch  attorney,  duly  admitted  an  attorney  of  the  courts  at  Westminster  under  ihe 
11  6.  4,  &  1  W.  4,  c.  70,  having,  by  the  neglect  of  his  agent,  practised  without  a  certifi* 
cate  before  the  passing  of  the  6  &  7  Vict.,  c.  73,  he  was,  upon  producing  the  proper 
document,  permitted  to  sign  the  roll  of  attorneys. 

Stmbli,  that  since  the  latter  act,  a  rule  for  readmission  is  unnecessary  and  improper. 

This  was  an  application  on  behalf  of  Mr.  Roberts,  an  attorney  of  the 
Court  of  Great  Sessions  in  Wales,  who  had  been  duly  admittea  in  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer,  under  the  11  G.  4,  & 
1  W.  4,  c.  70.  By  the  neglect  of  his  agent,  he  was  off  the  roll  a  year  and 
a  half.  Before  the  passmg  of  the  6  &  7  Vict.,  c.  7?,  the  Court  of  Ex- 
chequer,  upon  an  affidavit  of  the  circumstances,  readmitted  him.  He  was 
afterwards  readmitted  in  the  Queen's  Bench,  without  giving  notice. 

Dowlingy  Serjt.,  now  moved,  that  Mr.  Roberts  might  be  readmitted  in 
this  court.  [Tindal,  C.  J.  Being  an  attorney  of  the  superior  courts,  he 
may  come  and  sign  the  roll  here  under  the  twenty-seventh  section  of  the 
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*10501  ^  ^  ^  Vict,  c.  73.(a)  No  rule  for  his  readmission  is  ^necesaiy. 
-'  let  him  come  and  sign  the  roll.  The  only  case  in  which  a  rule  is 
necessary,  is  that  pointed  out  by  sect.  25.(6)]  The  twenty*seventh  sectiou 
does  not  apply  to  readmission.  [M aule,  J.  The  statute  when  speaking 
of  admission  comprehends  readmission.  The  party  having  been  readmitteu 
in  the  Exchequer,  he  is  an  admitted  attorney  of  that  court,  and  entitled 
to  practise  here,  upon  signing  the  roll  of  this  court.]  In  YaieSy  ex  parie^ 
2  M.  &  Scott,  618,  it  was  held,  that,  where  an  attorney  has  been  struck 
ofif  the  roll  of  this  court,  merely  in  compliance  with  a  rule  of  the  Court 
of  King's  Bench  for  striking  him  off  the  roll  of  that  court,  this  court  will 
readmit  him  upon  his  being  readmitted  in  the  King's  Bench,  without 
inouiring  into  die  circumstances  of  the  case. 

TiNDAL,  C.  J.  This  is  a  point  of  considerable  difficulty.  I  entertain 
great  doubt  whether  the  party  can  properlv  be  admitted  here  by  rule,  with- 
out signing  the  roll.  Let  the  matter  stand  over  until  next  term,  that  it  may 
be  more  fully  looked  into.(c)  Bowling  took  nothing.(</) 

(a)  Which  enacts,  "  that  every  person  who  shall  have  been  duly  admitted  an  attorney 
of  any  one  of  the  superior  courts  of  law  at  Westminster,  shall  be  entitled,  upon  the  pro* 
duction  of  his  admission  therein,  or  an  official  certificate  thereof,  and  that  the  same  stiU 
continues  in  force,  to  be  admitted  as  an  attorney  in  any  other  of  the  said  courts,  or  in  any 
inferior  court  of  law  in  England  and  Wales,  upon  rigning  the  roll  of  mch  other  amrtj  but  md 
othertoue;  and  shall  thereupon  be  entitled  to  practise  as  an  attorney  therein  in  like  mmw- 
ner  as  if  he  had  been  sworn  in  and  admitted  an  attorney  of  such  court." 

(6)  Which  enacts,  "that,  if  any  attorney  or  solicitor  shall  neglect  to  procure  an  annual 
stamped  certificate,  authorizing  him  to  practise  as  such,  within  the  time  by  law  appointed 
for  that  purpose,  then,  and  in  such  case,  the  said  registrar  shall  not  afterwards  grant  a 
certificate  to  sach  attorney  or  solicitor  without  the  order— of  the  master  of  the  rolls,  in 
the  case  of  a  solicitor.^-or,  of  one  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer,  or  of  one  of  the  judges  thereof,  in  the  case  of  an  attorney, — authorizing  such 
registrar  to  issue  such  certificate ;  and  it  shall  be  lawful  for  the  master  of  the  Rolls,  or  for 
such  court  or  judge,  to  make  such  order,  upon  such  terms  and  conditions  as  he  or  they 
shall  think  At » 

(c)  The  case  was  not  mentioned  again. 

\d)  See  TTiompeofif  ex  parUj  5  New  Cases,  3S0, 7  Scott,  343  j  Martin^  ex  parU^  5  M.  &  W.  1. 
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A  judgment  signed  by  the  plaintiff's  attorney  aAer  notice  that  the  plaintiff  had  rdeaeed 
the  action, — in  which  he  had  obtained  a  verdict  for  nominal  damages,  upon  payment 
by  the  defendant  to  the  plaintiff  of  a  sum  of  money  for  debt  and  cottt,  considerably  less 
than  the  amount  of  taxed  costs,  in  the  absence  of  the  plaintiff's  attorney, — wrs  set 
aside  without  costs. 

A  VERDICT  for  40s.  having  been  obtained  in  an  action  for  an  assault,  the 
plaintiff's  attorney  taxed  his  costs,  and  signed  judgment  on  the  16th  of 
November  last  for  78/.  6*.  6rf.,  damages  and  costs. 

Sheey  Sent.,  in  last  Michaelmas  term,  obtained  a  rule  calling  upon  the 
plaintiff  and  his  attorney  to  show  cause,  why  the  judgment  should  not  be 
set  aside,  with  costs,  to  be  paid  by  the  attorney.  The  affidavits  on  which 
the  rule  was  granted  stated,  that  shortly  after  the  trial,  the  plaintiff,  being 
about  to  proceed  to  Cornwall  upon  some  mining  speculation,  and  having 
been  informed  that  it  was  the  intention  of  the  defendant  to  move  for  a  new 
trial,  employed  a  fnend  to  propose  an  arrangement ;  and  that  it  was  ulti- 
mately agreed  that  the  defendant  should  pay  to  the  plaintiff  fifty  guineas  for 
damages  and  costs,(a)  which  sum  was  accordingly  paid ;  and  that  the  plain 

(o)  The  damages  being  nominal,  or  much  less  than  the  extra-costs  would  amount  to, 
the  whole  of  the  78/.  5«.  6d.,  recoverable  in  the  action,  was,  at  the  time  of  the  arrangement 
between  the  plaintiff  and  the  defendant,  due  fro  m  the  defendant  to  the  plaintiff's  attor- 


6  Manning  &  Granger.  1051 

tiff  signed  a  receipt  for  that  sum,  and  executed  a  release  (a)  of  the  action, 
and  that  the  judgement  was  signed  by  the  plaintiff's  attorney  after  notice  of 
the  settlement  of  the  action.  The  aifidavit  of  *the  defendant  him-  r*|/)Ao 
self  stated  that  he  had  not  colluded  with  the  plaintiff  in  obtaining  ^ 
the  release,  or  contemplated  defrauding  the  plaintiff's  attorney  of  his 
costs. 

It  was  competent  to  the  parties  thus  to  setde  the  action,  unless  the  parties 
acted  coUusively,  and  for  the  mere  purpose  of  prejudicing  the  rights  of  the 
plaintiff's  attorney ;  Mlsan  v.  WOson^  6  Bingh.  568, 4  M.  &  P.  385 ;  Gimld 
V.  Davis,  1  Tyrwh.  380,  1  Dowl.  P.  C.  2^,  1  C.  &  J.  415,  and  Jordan 
T.  Hunt  J  3  Dowl.  P.  C.  666.    A  rule  nisi  being  granted, 

Bompas,  Serjt.,  now  showed,  cause,  upon  s&davits  imputing  collusion 
on  the  part  of  the  defendant  with  intent  to  cheat  the  plaintiff's  attorney  of 
his  costs.  In  one  of  the  affidavits,  made  by  the  plaintiff,  he  stated,  that, 
though  he  gave  a  receipt  for  fifty  guineas,  he  received  only  10/.,  and  that 
he  was  induced  to  accede  to  the  proposed  arrangement,  by  a  representation 
made  to  him  on  the  part  of  the  defendant,  that  his  attorney  would  still  be 
entitled  to  have  recourse  to  the  defendant  for  his  costs. 

Although  the  parties  to  an  action  may  enter  into  a  compromise  in  the 
absence  of  their  attorneys,  such  compromise  must  not  be  effected  coUu- 
sively, and  with  the  view  of  defeating  bxe  lien  of  the  plaintiff's  attorney.  In 
Toms  V.  Powelly  6  Esp.  N.  P.  C.  40,  it  was  ruled  by  Lord  Ellenborough, 
that  where  a  defendant,  after  the  writ  is  sued  out,  pays  the  plaintiff  the  debt 
'  without  paying  the  costs,  the  attorney  may  proceed  in  the  action  for  the 
purpose  of  recovering  the  costs.  Swam  v.  Senate,  2  N.  R.  99;  Graves  ▼ 
Eades,  5  Taunt.  429. 

S%e6,  Serjt.,  in  support  of  the  rule.  It  has  long  been  settled,  that  a 
plaintiff  may,  without  consulting  his  attorney,  compromise  the  action  and 
take  upon  himself  the  payment  of  his  attorney's  costs,  if  there  be  no  firau- 1 
dulent  •conspiracy  to  cheat  the  attorney  ;(d)  Chapman  v.  HaWy  r^i^ftQ 
1  Taunt.  341 ;  Mlson  v.  WUson,^6  Bingh.  568,  4  M.  &  P.  385 ;  •■  ^^^"^ 
Gould  V.  Davisy  1  Tyrwh.  381, 1  C.  &  J.  415,  1  Dowl.  P.  C.  288 ;  Young 
V.  Bedhead,  2  Dowl.  P.  C.  119.  In  Jordan  v.  Hint,  3  Dowl.  P.  C.  666, 
Parke,  B.  says :  ^^  It  is  quite  competent  to  parties  to  settle  actions  behind 
the  backs  of  the  plaintiff's  attorney ;  for,  it  is  the  client's  action,  and  not 
the  attorney's.  It  must  be  shown,  affirmativelv,  that  the  settlement  was 
efiected  with  the  view  of  cheating  the  attorney  of  his  costs.  Nothing  would 
be  got  by  letting  the  case  go  to  trial ;  for  the  settlement,  after  action  brou^t, 
may  be  pleaded  in  bar  to  the  further  maintenance  of  the  action,  and  would 
be  a  ^od  answer  to  it."  In  the  affidavits  on  which  this  rule  w&s  obtained, 
collusion  is  distinctly  denied ;  and  the  affidavit  filed  on  the  part  of  the  plain- 
tiff, or  rather  of  his  attorney,  does  not  negative  that  denial.  • 

TiNDAL,  C.  J.  In  this  case  final  judgment  has  been  signed  for  the  plain- 
tiff without  his  authority.  It  may  nevertheless  be  that  the  judgment  oudit 
to  stand.  The  question  is,  whe&er  we  can  so  clearly  see  that  the  plaintiff 
and  the  defendant  have  fraudulently  colluded,  to  deprive  the  plaintiff's 

nejr,  and  no  part  of  it  was  receivable  by  the  plaintiff*  for  his  own  use.  This  arranfltemenc, 
therefore,  was,  upon  the  defendant's  own  showing,  neither  more  nor  less  than  the  sharing. 
by  two  parties,  of  property  belonging  to  a  third.  The  plaintiff's  affidavit,  if  true,  wonld 
further  show  that  the  defendant,  lifter  agreeing  with  the  plaintiff  to  cheat  the  attorney, 
bad  cheated  the  plaintiff  also, 

(a)  Quare  the  necessity  for  a  release  except  for  the  purpose  of  getting  rid  of  the  attor- 
ney's lien. 

(6)  Here,  the  damages  being  nominal,  there  was  nothing  to  eompromite  except  the 
oosta  of  the  attorney,  who  was  no  party  to  the  compromise;  tupri^  1051, (a). 
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attorney  of  his  remedy  against  the  defendant  for  his  costs,  as  to  justify  us  in 
permitting  the  attorney  to  retain  the  judgment.  It  is  for  hmi  to  nudce  oat 
a  case  of  collusion.  In  the  cases  which  have  been  referred  to,  the  court 
does  not  appear  to  have  lent  its  assistance  to  the  plaintiff's  attorney,  except 
when  it  was  clearly  shown  that  the  plaintiff  and  defendant  had  colluded  and 
conspired  together  to  defraud  the  attorney.  Here,  the  defendant  expressly 
*10541  ^^^'^  collusion;  and  the  *plaintiff's  affidavit  merely  states  that 
-*  he  acted  under  an  impression  that  the  setdement  of  the  acticm 
would  not  deprive  his  attorney  of  his  claim  on  the  defendant  for  costs.  Tlie 
statement  of  both  sides,  therefore,  appears  to  me  to  negative  fraud.  The 
defendant  states  in  his  affidavit  that  the  sum  paid  by  him  was  52/.  lOf.  If 
that  be  so,  he  paid  a  sum  nearly  equal  to  the  whole  amount  of  damages  and 
costs.  The  plaintiff  states  that  the  sum  which  he  received  was  lOi.  only, 
though  he  was  mduced  to  sign  a  receipt  for  52i.  lOi.  These  contradietoiy 
statements  make  it  difficult  to  say,  what  was  really  paid  and  received.  Had 
we  been  satisfied  that  the  plamtiff  accepted  a  sum  of  10/.  in  discharge  of  a 
much  larger  demand,  we  might  have  arrived  at  a  different  conclusion  fiom 
that  to  which  we  now  come  under  an  impression  that  Ae  payment  amounted 
to  52/.  10s.  I  think  the  plaintiff's  attorney  has  failed  to  make  out  a  case 
for  interference  with  the  rig^t  of  the  parties  to  compromise  the  action. 
The  judgment  signed  after  notice  of  the  release,  must  therefore  be  set 
aside. 

Maule,  J.(a)  I  am  of  the  same  opinion.  The  plaintiff  and  defendant 
settled  the  action  in  the  absence  of  their  attorneys.  The  plaintiff's  attorn^* 
bad  therefore  no  right  to  sign  judgment.  It  lies  upon  him  to  show  why  it 
should  not  be  set  aside.  The  ground  upon  which  he  seeks  to  sustain  the 
judgment,  is,  that  the  settlement  was  the  result  of  a  fraudulent  collusion  he- 
tween  the  plaintiff  and  defendant  to  deprive  him  of  his  costs.  I  think  the 
affidavits,  which  are  in  some  respects  contradictory,  leave  that  matter  quile 
uncertain. 

Cresswell,  J.,  concurred.  Rule  discharged,  without  costs. 

(a)  Erskine,  J.,  was  absent. 


•1055]  •WEBB  V.  BEAVAN. 

In  trespass  for  entering  a  yard,  the  defendant  was  allowed  to  plead  that  be  entered  for 
the  purpose  of  viewing  a  mare  then  in  a  stable  in  the  yard,  which  had  been  recently 
stolen  from  bim. 

Trespass,  for  breaking  and  entering  the  plaintiff's  yard,  and  taking  away 
^is  mare.  The  defendant  took  out  a  summons  for  leave  to  plead, — first, 
to  the  whole  declaration,  not  guilty ;  secondly,  as  to  entering  the  yard,  a 
justification  on  the  ground  that  the  defendant  entered  for  the  purpose  rf 
viewing  a  mare  belonging  to  bim,  which  had  been  recently  stolen,  and  was 
tl^en  in  a  stable  within  the  yard ;  thirdly,  as  to  the  same  trespasses,  leave 
and  license  ;  fourthly,  as  to  taking  away  the  mare,  a  traverse  of  the  mare 
being  the  plaintiff's. 

Upon  the  hearing  of  the  summons  at  chambers,  the  learned  judge  allowed 
the  first,  third,  and  fourth  pleas,  and  refused  to  allow  the  second. 

Talfaurd,  Serjt.,  on  a  former  day  in  this  term  obtained,  on  behalf  of  the 
defendant,  a  rule  to  show  cause  why  he  should  not  be  at  liberty  to  plead 
Ih^  proposed  second  plea  also. 


6  Manning  &  Granobr.  jl055 

ChanneU,  Serjt.,  contxi.  The  proposed  plea  is  clearly  bad.  It  can  only 
be  pleaded  to  invite  a  demuiTer.(a) 

Talfourdf  Serjt.,  in  support  of  the  rule.  The  plea  is  suflScient.  A  par^ 
may  enter  another  man's  land  to  take  his  own  goods  which  are  wrongfully 
there ;  Com.  Dig.  tit  TVespass.  (D) 

Tdtdal,  C.  J.  The  plea  is,  I  think,  arguable.  It  is  •not  so  r^ingg 
cloarly  bad,  that  the  defendant  ought  to  be  deprived  of  the  power  ^  ^^ 
oi  pleading  it. 

Per  curiam;  Rule  absolute.(fr) 

ia)  The  d«rendant  does  not  appear  to  have  been  under  terms  to  plead  issuably.    Vida 
J^iikinson  v.  Page,  ante,  1012. 
(6)  Trespass  does  not  lie  for  the  occupier  of  land  a^inst  a  party  who  enters  to  retake 

foods  wrongfully  brought  into  the  close  by  the  plaintiff;  2  Roll.  Abr.  565, 1.  54,  (20  Yin. 
ibr.  515,)  citing  M.  9  £.  4,  fo.  35,  where  Littleton,  J.,  speaking  of  the  right  of  a  miller  to 
alate  a  nuisance  without  bringing  an  action,  says,  *'It  seems  to  me  that  he  may  well 
draw  out  and  tear  away  the  stakes ;  for  they  were  levied  to  his  nuisance ;  and  if  he  were 
to  wait  until  he  sued  his  action,  his  land  might  be  overflowed,  and  he  misht  lose  the  profit 
of  his  mill  in  the  mean  time.  And,  it  seems  to  me,  that  the  entry  of  the  defendant  into 
the  plaintiff's  land  to  defeat  the  nuisance,  was  lawful,  {eongeabU;)  for  the  wrong  which 
was  done,  was  the  act  and  wrong  of  the  plaintiff  himiielf ;  om  if  a  man  takti  my  goodt  amd 
kiingi  them  upon  kU  own  land^  1  can  enter  into  hit  land  and  take  my  goode^  for  the  entry  is 
lawful ;  for  they  came  upon  his  land  by  his  own  wrong.  But  it  is  otherwise  if  I  baU 
fioods  to  a  man, — I  cannot  enter  his  house  and  take  the  goods;  for  they  did  not  come 
there  by  wrong,  but  by  the  act  of  us  both,  &c.  *  #  *  And  the  law  is  the  same  if  a  man, 
by  negligence,  suffer  his  house  to  burn,  L  who  am  his  neighbour,  may  break  down  hit 
house  to  avoid  the  peril  which  might  come  to  me  from  the  burning;  for,  if  I  suffer  the 
house  to  stand,  it  may  burn  so  that  I  cannot  quench  the  fire  afterwards.  And  if  water 
runs  juxia  villam,  and  the  water  is  stopped,  every  one  of  the  town  may  remove  the  ob- 
struction; as  otherwise  all  the  town  will  be  overflowed,  &c.  And  if  a  man  imprison  me 
wrongfully  in  his  house,  I  may  break  the  windows  and  doors  to  so  out,  &c. ;  for,  in  all 
these  cases,  the  wrone  is  done  by  the  plaintiff  himself ;  so  here.''  So,  the  entry  upon  the 
plaintiff's  land  would  appear  to  be  lawful  if  the  defendant's  goods  were  brought  there 
with  the  privity  of  the  plaintiff,  or,  it  would  seem,  if  brought  there  by  any  person  who  * 
was  upon  the  close  with  the  permission  of  the  plaintiff!    Vide  ant6,  12. 


EVD  or  HUJLRT  TBUf. 


INDEX 


TO 


THE  PRINCIPAL  MATTERS 


CONTAINED  IN  6  MANNING  k  GRANGER. 


ABANDONMENT. 

Set  Ship. 

ABATEMENT. 
I.  IMolMuf. 

1.  Not  by  entry  of  stranger  after  death  of 
entmilee,  before  entry  of  issue  in  tail. 

569.  (a) 

II.  Cy  pttXCft. 

See  Plvading. 

2.  or  wnt  ci' error.  590.  (b) 

And  He  Eaaoa,  1. 

ACCORD. 

I.  What  ehali  be  satit/action. 

1.  A.  guarantied  the  payment  to  B.  of  two 
bills  of  exchange  accepted  by  C,  the 
amount  of  which  C.  afterwards  handed 
over  to  B.  A  flat  having  issued  against 
C,  hit  assignees  recovered  the  money 
back  from  B.,  as  having  been  paid  by  way 
of  fraudulent  preference.  In  an  action  by 
B.  against  A.  upon  the  guarantee,  A. 
plead  that  C.  had  paid,  and  B.  had  re- 
oetved,  the  money  in  satisfaction  of  the 
bills ;  which  allegation  was  traversed  by 
the  replication. 

Heid^  that  the  payment  de  faeto^  did  not 
amount  to  a  payment  in  satisfaction. 
PrUdiard  v.  Hiiehcoek,  151 

9.  Htldj  also,  that  B.  might  prove  the  special 
fiiots  under  the  above  replication.       Ibid, 

9  But  keid,  also,  that  the  verdict  and  judg- 
ment in  the  action  by  the  assignees  against 
B.,  were  not  conclusive  evidence  against 

A.  that  the  money  had  been  received  by 

B.  to  the  use  of  the  assignees.  Ibid. 
4.  In  assumpsit  by  A.  against  B.,  B.  pleaded 

as  to  the  sum  of  250/.,  parcel  kc. ;  that  he 
made  the  promises  jointly  with  C.  and  D. ; 
that  before  the  commencement  of  the  suit 

C.  and  D.,  for  themselves  and  B.,  delivered 
to  A.  bills  orexchange  amounting  to  250/., 
which  bills  were  so  delivered  by  C.  and 

D.  to  A.,  and  by  A.  taken  and  received, 
on  aooountof  the  said  sum  of  250/.,  parcel 
ke^  and  in  payment  thereof;  that  A. 
afterwards  endorsed  the  bills  to  £.,  who 


at  the  time  of  the  commencement  of  the 
suit  was,  and  still  is,  holder  thereof  for 
value. 

Heldj  on  special  demurrer,  that  the  plea 
was  not  double ;  inasmuch  as  the  word 
**  payment,"  taken  with  the  context,  did 
not  import  payment  in  $ati$fcu:tum.  Mil' 
lard  V.  Tht  vJee  of  JrgyU.  40 

ACCOUNT  STATED. 
&f  Covenant. 

ACKNOWLEDGMENT. 
See  Covenant. 

ACKNOWLEDGMENT    OP  DEED   BT 
FEME  COVERT. 

1.  Upon  an  acknowtegment  of  a  convey- 
ance by  a  married  woman  taken  in  a 
township  in  Pennsylvania,  the  court,  in 
lieu  of  a  notarial  certificate,  received  a 
certificate,  of  an  officer  describing  him- 
self as  *<the  prothonotary  and  clerk  of  the 
Court  of  Common  Pleas  in  and  for  Centre 
County  Pennsylvania,"  it  being  sworn 
that  there  was  no  notary  public  within 
eighty  miles  of  the  place.  At  the  matter 
^IVaif  and  another.  1046 

2.  The  court  directed  the  master  to  file  an 
acknowledgment  of  a  married  woman,  it 
appearing  bv  affidavit,  and  also  upon  the 
certificate,  that  she  was  deaf  and  dumb, 
the  nature  of  the  transaction  having  been 
duly  explained  to  her  by  signs,  and  that 
she  had  in  like  manner  signified  her 
assent.    In  the  matter  of  Harper.  739 

3.  An  acknowledgment  was  received  and 
filed  where  the  affidavit  verifying  the  cer- 
tificate of  the  commissioners  was  sworn 
before  the  minister  of  the  British  chapel 
at  Moscow,  who  was  in  the  habit  of  ad- 
ministering oaths  to  British  subjects  there, 
and  there  being  no  English  notary  public, 
or  British  consul  or  vice-consul,  within 
400  miles.    In  M  FiekertgiU,  250 


ACTION. 
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ACnONEM  NOW,  214. 

ADDITION. 
&e  Execution. 

ADJOURNMENT  OF  ISSQE. 
1.  On  traverse  of  inquisition  upon  petition 
or  right.  *252n. 

ADMISSION. 
See  Covenant.    Evidexcb,  4. 

ADMITTANCE 
See  Costs,  d. 

ADVERSE  POSSESSION. 
Set  Issue  ih  Taii^  2. 

AFFIDAVIT. 

See  AcKffowLRDGMKNT  OP  Deed  by  Feme 
Covert,  1.  Distrixgas,  1.  Ji;dgme.\ta8 
IN  Case  of  a  Nonsuit.    Practice. 

I.  0/  merile.  See  Practice,  17,  and  see  748, 
751. 

AGENT. 
Ste  Frauds,  Statute  op. 

I.  Ratihabilion. 

i.  Wtiera  A.  does  an  act  as  agent  for  B., 
wit  lion  t  any  oommiinicaiion  with  C,  C. 
cannot,  hy  arierwnriis  adoptins^  that  net, 
make  A.  fii$  agent,  and  thereby  incur  any 
liability,  or  take  any  beneni,  under  the  act 
of  A.    H^i/fM  V.  7«iMfmm.  236 

AGREEMENT. 

See  CoxpouNoiNG  Fklony.    Evidence. 

Pleading. 

AMENDMENT. 
See  BiLiiS  and  Notes,  2.  Stati'te. 
1.  Afler  verdict  for  the  plniniifT,  in  an  eject- 
ment brought  npon  one  demise,  and  a 
new  trial  granted,  the  court  allowed  a 
new  demise  to  be  added,  oftlie  same  date 
as  the  former  demise,  the  lessors  of  the 
plaintiff  agreeing  that  whatever  evidence 
might  have  been  adduced  on  the  part  of 
the  defendant  under  the  former,  might  be 
iriven  under  the  new  demise.  Doe  dem. 
^acon  V.  Ladj/  Brytiget.  300 

APPOINTMENT. 

I.  ExeeuluM  of^ 

1.  Held,  by  ihe  House  of  Lords,  (Lord  Lynd- 
hurst,  C,  Lord  Brouclmm  and  Lord  Camp- 
bellj  at$eniifntibus  Tindal,  C.  J.,  Gurney, 
B.,  Williams.  B.,  Coleridge,  J..  Erskiiie,  J., 
Maule,  J.,  Wi^himnn,  J.,  Coltman,  J., 
Rolfe,  B.,  reversing  a  judgment  of  the  Ex- 
chequer Chamber,  and  affirming  a  judge- 
ment (given  on  diflerent  grounds)  in  B. 
R.,  that  a  power  of  appoiniinent  "by  a 
^ill  to  be  signed,  sealed,  and  publishetl  by 
A.  B.  in  the  presence  of,  and  attested  by, 
fchree  credible  witnesses,"  is  well  exe- 
cuted by  an  instrument  concluding  thus: 
^1  declare  this  only  to  be  my  last  will  and 
testament.  In  witness  whereof,  I  have,  to 
•his  my  last  will  and  testament,  set  my 
hand  and  seal  this  r2th  of  December, 
1789/'  such  instrument  being  signed  by 
A.  B.,  and  a  seal  appearing  opposite  to 
such  signature,  and  tlie  words  '*  Witness 
C.  D.,  C.  F.,  G.  H."   appearing    in    the 


usual  place  of  attestation,  and  it  betni 
shown  by  extrinsic  evidence  that  the  an 
struinent  was  in  fact  so  signed,  sealed, 
and  published,  Burdeit  v.  SpdUbury.     JSi 

ARBITRAMENT. 
See  Costs. 
I.  Sufficiency  of  atcard. 

1.  Debt  for  two  calls  of  1/.  each  upon  300 
shares  in  an  incorporated  joint-stock  com- 
pany. The  particulars  claimed  330/.,  vis. 
1*00/.  in  respect  of  a  first  call  upon  100 
shares,  and  ISO/,  in  respect  of  a  second 
call  upon  180  shares.  The  defendant 
pleaded  payment.  The  cause  being  re- 
ferred, Uie  defendant  proved  payment  of 
mo(e  than  400/.  It  was  shown  that  be 
was  proprietor  of  640  shares  at  the  Aral 
call,  and  1*200  at  the  second,  and  tiie  arbi- 
trator awarded  in  Ihvour  of  the  plaintiffs. 

Hcidj  that  the  arbitrator,  by  receiving 
evidence  in  respect  of  more  than  200 
shares,  did  not  exceed  his  authority,  but^ 
at  the  most,  admitted  improper  evidence; 
and  a  rule  lor  setting  aside  tite  award  worn 
refused.  EuUem  Counlies  Raiitcay  ▼.  Ra6~ 
eriton.  38 

II.  Emforring  perfonntmct. 

2.  Where  a  delendnnt  who  was  abrooU  was 
directed  by  an  award  to  pay  a  sum  of 
money,  and  it  did  not  appear  that  ho  had 
been  served  with  the  award,  though  a  let- 
ter from  him  showed  he  was  aware  of  its 
effect,  the  court  refused  to  grant  a  rule 
calling  upon  him  to  pay  the  money,  and 
ordering  and  directing  tliat  service  there- 
of, by  sticking  it  up  in  the  master's  olllcei 
should  be  sntlicient.   Wilumw.  FoUer,    149 

ARGUMENTATIVE  TRAVERSE. 
See  47,  274. 

ASSUMPSIT. 
See  Accord,  4. 

ATTACHMENT. 
L  For  nonpaymenl  of  momey^ 
1.  Proceeds  of  sale.  924 

ATTESTATION. 

464,(/i),470,(fl) 
Jind  tee  .\proiNT.VRNT,  1. 

ATTORNEY. 
&e  Bankrupt,  3. 
I.  JdmietioH  of, 

1.  Whore  nn  attorney  had  changed  his  name 
by  royal  licence,  tlie  court  allowed  tlie  roll 
to  be  amended  by  substituting  the  iie# 
name  for  the  old.  Ex  pmrie  BenUtaU,    V22 

2.  A  Welsh  attorney,  duly  atlmitted  an  attor- 
ney of  the  courts  at  Westminster,  under 
the  1 1  G.  4,  &  1  W.  4,  c.  70^  having,  by  the 
neglect  ot  his  agent,  practised  wtthoat  a 
certificate  before  the  passing  of  the  6  &  7 
Vict.,  c.  73,  he  %vas,  upon  producing  tlie 
proper  docnment,  permitted  to  sign  the 
roll  Of  attorneys.   Ex  parte  Roberto.     1040 

3.  Semb/e,  that  since  the  latter  aot,  a  rnle  for 
re-admission  is  unnecessary  and  impro- 
per. AmI. 

II.  Biiiofcoti$, 

4.  A  judgment,  signed  by  the  pfaintifT^s  at- 
torney, after  notice  that  the  plointiH' had 
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•  released  the  aetton  in  wbieh  he  had  ob- 
lained  a  verdict  for  nominal  damages, 
upon  pRyment  by  the  defendant  to  the 
plaintiff  of  a  sum  of  money  for  debt  and 
costs,  considerably  less  than  the  amount 
of  taxed  costs,  in  the  absence  of  the  plain- 
tiff's attorney,  was  set  aside  without  costs. 
Clarke  v.  Smiik.  1051 

H  Pending  the  taxation  of  an  attorney's  bill, 
be  petitions  for.  and  obtains,  his  discharge 
under  the  insolvent  debtors'  act.  More 
than  a  sixth  is  taxed  off.     The  attorney 

•  is  personally  liable  for  the  costs  of  the 
taxation,  notwithstanding  his  discharge. 
Wkailey  v.  WiUianuon.  269 
In  an  action  on  an  attorney's  biH,  a  plea 
of  the  non-delivery  of  a  signed  biH  is  an 
issuable  plea.    WUkituon  v.  Fagt.        1012 

7.  The  6  &  7  Vict.,  c.  73,  having  repealed  the 
2  6.  2,  c.  23,  except  as  to  **  matters  and 
things  done"  before  the  passinff  of  the 
latter  act,  where  an  attorney's  bill  was 
taxed  before  the  passing  of  the  latter  act, 

•  it  was  heldj  {hantante  Uresswell,  J..)  that 
the  jurisdiction  of  the  court  as  to  altering 

'    the  costs  of  taxation  was  not  taken  away. 

Hitdge  V.  Bird.  1020 

&  Under  the  former  act,  where  an  attorney's 

bill  had  been  redaced  upon  taxation  by  a 

substantial   sum,   though   less   than   one 

sixth,  the  client  was  entitled  to  the  costs 

of  taxation.  Srid. 

AWARD. 

Su  Arbitrament. 


BAILIFF,  239. 

BANKERS. 
See  Bankrupt. 

.  Lien  ofy 

1.  Judicial  notice  was  taken  of  the  general 
lien  of  bankers  on  the  securities  of  their 
customers  in  their  custody.  Barnett  v. 
BranddOj  in  error.  630 

I.  C.  bought  on  account  of  A., — who  had 
remitted  money  for  that  purpose, — cer- 
tain exchequer  bills,  which  C.  deposited 
in  a  box  which  he  kept  at  his  banker,  B.'s, 
the  key  being  retained  by  C.  As  often  as 
the  time  came  for  receiving  the  contents, 
and  exchanging  the  bills  for  new  ones, 
C  look  them  out  of  the  box,  and  gave 
them  to  B.  for  that  purpose,  (such  being 
the  usual  course  of  business,)  the  new 
bills  were  handed  over  to  C,  and  were 
by  him  locked  up  in  the  box,  the  interest 
received  being  passed  to  the  credit  of 
C.'s  account  with  B.  The  bills  themselves 
were  never  entered  to  C.'s  credit,  nor  had 
B.  any  knowledge  that  they  were  not  the 
property  of  C.  On  the  1st  of  December, 
1836,  C.  took  the  bills  out  of  the  box,  and 
delivered  them  to  B.  to  be  exchanged. 
The  new  bills  (C.  being  absent  on  ac- 
count of  illness)  remained  in  the  posses- 
sion of  B.  down  to  the  time  of  C.'s  failure, 
his  account,  in  the  mean  time,  having 
been  overdrawn. 
Held,  in  Cam.  Scace.^  (in  reversal  of  the 
'    judgment  of  the  ci  urt  below.)  that  B.  had  a 


lien  en  the  bills  for  the  general  balance  due 
frotn  C,  as  upon  securities  which  passed 
by  delivery,  and  which  cHme  to  B.'s  hands 
as  banker,  in  the  way  of  his  business,  and 
that  the  bills  received  in  exchange  were 
equally  in  B.'s  possession  in  the  course 
of  business,  whether  they  were  intended 
to  remain  in  B.'s  custody  until  it  should 
suit  the  convenience  of  C.  to  c^^\  for  them, 
or  until  C.  should  choose  to  sell  ihem  or  to 
have  them  exchanged.  Barnett  ▼.  Brandao^ 
in  error.  630 

BANKRUPT. 
See  Practice. 
I.  Act  of  bankruptcy. 

1.  A  trader,  having  overdrawn  his  bankers' 
account  to  the  extent  of  804/.,  procures  a 
guarantee  for  550/.,  and  assigns  all  his  pro- 
perty to  the  bankers  by  a  deed,  in  which 
1000/.  is  stated  to  be  due.  and  which  con- 
tains a  power  of  sale,  upon  non-payment 
of  that  sum  upon  demand,  but  no  stipula- 
tion for  further  advances,  though  further 
advances  were  in  fact  made :  Held^  an  act 
of  bankruptcy.    Lindon  v.  Sharp.  •       895 

2.  Notice  of  an  act  of  bankruptcy  within  the 
2  &  3  Vict.,  c.  29,  means  knowledge  there- 
of, or  wilfully  abstaining  from  acquiring 
such  knowledge.   Bird  v.  Bast.  143 

3.  Where,  iherelbre,  notice  of  an  act  of 
bankruptcy  was  sent  by  letter  to  the  at- 
torney of  the  execution  creditors,  it  was 
held  that  they  were  not  affected  with  such 
notice  by  the  mere  delivery  of  the  letter 
at  their  attorney's  office,  nor  until  the 
same  had  been  read,  there  being  nothing 
to  show  a  wilful  abstaining  from  reading 
the  letter.  Ai£ 

II.  Priority. 

4.  A  sheriff's  officer,  having  B.fi.fa.  against 
A.,  called  at  his  house  when  he  was  from 
home,  waited  till  he  returned,  and  then 
informed  him  of  his  business:  //(^suf- 
ficient evidence  to  warrant  the  jury  in 
finding  that  the  writ  was  executed  at  the 
time  of  the  officer's  entry.    Bird  v.  Bait. 

143 

III.  What  vettt  in  eusigntet. 

5.  A.  having  employed  B.  to  build  him  a 
greenhouse  for  50/.,  the  latter,  when  it  was 
completed,  gave  A.  notice,  and  requested 
him  to  remit  the  price.  A.  remitted  th« 
amount  to  B.  and  desired  B.  to  keep  the 

greenhouse  until  it  should  be  sent  for. 
oon  afterwards  B.  (unknown  to  A.) 
packed  up  the  greenhouse,  and  deposited 
it  with  C,  telling  him  it  was  the  property 
of  A.,  and  requesting  him  to  keep  it  for 
A.;  which  C.  agreed  to  do.  B.  having 
become  bankrupt,  his  assignees  took  pos- 
session of  the  greenhouse.  Heldj  first,  thai 
the  property  in  the  greenhouse  passed  to 
A.,  there  having  been  an  appropriation  of 
it  to  him  by  B.,  and  an  assent  thereto  on 
his  part;  secondly,  that  the  jury  were 
justified  in  finding  that  the  greenhouse 
was  not  in  the  possession,  order,  and  dis- 
position of  B.,  as  reputed  owner,  within 
the  6  G.  4«  c.  12,  s.  67.  Wilkint  v.  Brom- 
head.  963 

6.  The    goods  of  X.   being    seized  nnder 
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several  writs  (%r  JLfa.  issued  snccessively  | 
by  A.  and  B.,  X.  became  bankrupt.    Upuii  I 
an  issue  irieii  under  an  order  of   inter-  i 
pleader  obtained   by  ibe  assignees,  A.'s 
execution  is  set  aside,  as  having  issued 
00  a  judgment  founded  on  a  warrant  of 
attorney.    Held^  that  B.  was  entitled  to  be 
paid  as  if  he  bad  been  the  sole  execution 
creditor,  and  that  the  assignees  were  not 
entitled  to  take  the  benefit  of  A.'s  execu- 
tion.    Goldtchmidt  v.  HamUt,  187 
IV,  Oihtrpointi, 

7.  A.  guarantied  the  p^ment  to  B.  of  two 
bills  accepted  by  C,  G.  afterwards  handed 
over  the  amount  of  the  bills  to  B.  A  fiat 
having  issued  against  C,  his  assignees 
recovered  the  money  back  from  B.,  as 
having  been  paid  by  way  of  fraudulent 
preference.  In  an  action  by  B.  against 
A.  upon  the  guarantee,  A.,  pleaded  that 
C.  had  paid,  and  B.  had  received  the 
money  in  satisfaction  of  the  bills,  which 
allegation  was  traversed  by  the  replica- 
tion. 

Htidf  that  the  payment  de facto  did  not 
amonVt  to  a  payment  in  satisfaction. 
Priiekard  v.  Hitchcock,  151 

8.  HM,  also,  that  B.  might  prove  these  facts 
under  the  above  replication.  Ibid. 

0.  But  kM.  also,  that  the  judgment  in  the 
action  by  the  assignees  against  B.  was 
not  conclusive  evidence  against  A.,  that 
the  money  had  been  received  by  B.  to 
their  use.  Ibid, 

BARON  AND  FEME. 

At    ACKMOWLEDGMVNT    OP    DKBD    BT    FkMK 

FaAVbs,  Statute  of.     Covert. 

1.  By  a  deed  of  separation,  A.  and  B.  were 
named  trustees  for  the  wife.  B.  never 
executed  the  deed,  but  promised  to  do  so, 
and  on  two  occasions  introduced  an  at- 
torney to  enforce  the  deed  against  the 
hulband.  B.  (who  had  survived  A.)  having 
died,  the  wile  brought  an  action  upon  the 
deed,  in  the  name  of  the  executors  of  B., 
against  her  husband,  the  proceedings  in 
which  action  were  stayed  by  a  judge's  order 
upon  payment  of  costs  of  the  application, 
and  giving  security  to  the  executors 
against  the  cosu  of  the  action.  Jbxkard 
V.  Coultting.  75 

9.  The  court  subsequently  refused  to  inter- 
fere with  the  discretion  of  the  master  as 
to  the  amount  of  the  security.  Mi, 

BASE  FEE. 
1.  Application  of  this  term  to  a  fee-simple 
conditional.  575 

BILL  OF  COSTS. 
Sw  Attobnbt,  II.    Stamp. 

BILL  OF  SALE. 
See  Executjoii,  7. 

BILLS  AND  NOTES. 
See  Pleadino.    Practice. 

I.  Preuntment  for  payment.     Vide  606. 

II.  Pleadifig, 

1.  To  an  action  by  the  endorsee,  against 
the  maker,  of  a  promissory  note  payable 
tu  J.  8.  or  order,  the  defendant  pleaded 


that  the  note  was  given  as  a  collateral 
security  for  a  bill  drawn  by  the  defeocianC 
upon  J.  S.,  that  it  was  agreed  between 
the  defendant  and  the  payee  that  the  noco 
should  not  be  negotiated,  and  that  the 
defendant  had  paid  the  bill  to  the  holder, 
with  notice  of  the  premises  to  the  plain- 
tiff before  endorsement  of  the  note  to  him. 
The  plaintiff  replied  de  injurid,  SembUf 
upon  special  demurrer,  that  the  replication 
was  good.     Gibbone  v.  Mattram,  699 

2.  The  defendant  had  leave  to  amend  upon 
terms.  iW. 

III.  Jktumfor  money  paid  in  retpeet  of, 

3.  In  an  action  by  an  endorsee  against  aa 
endorser  of  a  bill,  it  was  held  to  be  no 
defence  that  the  plaintiff,  before  the  com- 
mencement of  the  suit,  had  consented  to 
a  judge's  order,  in  an  action  affainst  the 
drawer,  that  upon  payment  of  the  debt 
and  costs  within  one  month  all  further 
proceedings  should  be  stayed;  and  that 
unless  such  payment  were  so  made  the 
plaintiff  should  be  at  liberty  to  sign  finai 
judgment,  although  the  plea  also  stated 
that  the  plaintiff  could  have  obtained  such 
judgment  before  the  expiration  of  the 
month,  inasmuch  as  such  order  did  not 
amount  to  an  absolute  stay  of  proceed- 
ings.   Michael  v.  Myere.  703 

4.  The  defendant  also  pleaded  that  the 
plaintiff,  before  the  commencement  of 
that  suit,  had  recovered  judgment  against 
the  drawer,  had  taken  him  in  execution, 
and  discharged  him  from  custody  without 
the  consent  of  the  defendant.  Qiuert, 
Whether  this  replication  involved  a  nega- 
tive pregnant.     Michad  v.  Myere,  702 

5.  A.,  having  accepted  a  bill  drewn  npon 
him  by  B.  for  money  lent  by  B.  to  A., 
compounds  with  B.  and  his  other  credit- 
ors, and  pays  the  composition.  An  en- 
dorsee of  the  bill  afterwards  sues  A., 
recovers,  and  compels  him  to  pay  the 
amount,  with  interest  and  costs.  A.  may 
recover  from  B.  the  sum  so  recovered 
against  A.,  as  money  paid  to  B.'s  use. 
Haudey  v.  Beoetiey.  331 

BISHOPS,  HOW  SEISED.  593. 

BOTTOMRY. 
See  Ship. 


CALLS. 
See  Arbitramkmt. 

CAPIAS  AD  SATISFACIENDUM. 
See  Practice. 

CARRIER. 

I.  Negligmee, 

1.  Under  a  plea  of  not  guilty  to  a  declara- 
tion for  not  safely  conveying  goods  for 
hire,  it  is  no  defence,  that  they  were  lost 
through  the  negligence  of  the  plaintiff 
Webb  V.  Page,  196 

CASE. 
See  Carrier.     Conspiract. 
I.  Mitrepreeentation. 
1.  In  case  by  A.  against  B.,  the  declaration 
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ftated  that  C.  had  requeated  A.  to  advance 
him  25001.  oa'the  security  of  an  asaign- 
ment  of  tbe  benefit  of  a  cl^inti  which  C. 
alleged  he  had  against  the  government ; 
that  A.  was  willing  to  advance  the  said 
sum ;  that  C.  had  referred  A.  for  inform- 
ation on  the  subject  of  the  claim  to  B.,  as 
being,  and  as  in  fact  B.  was,  an  officer  in 
the  service  of  government,  and  as  being 
able,  from  the  means  of  knowledge  pos- 
sessed by  him,  lo  afford  such  information ; 
that  A.  applied  to  B.,  who  falsely  and 
fraudulently  represented  to  A.  that  the 
claim  was  entertained  by  government, 
and  was  sure  to  be  paid;  that  thereupon 
A.  advanced  2900L  to  C.  upon  an  assign- 
ment of  the  claim.  Whereby,  &c.  Plea : 
that  B.  was  not  an  officer  in  the  service 
of  government,  nor  able,  from  tbe  means 
of  knowledge  possessed  by  him,  lo  afford 
information,  riwdo  et  forma. 

Held,  that  both  branches  of  the  plea 
were  bad ;  the  first,  as  being  a  traverse  of 
an  immaterial  allegation ;  and  the  second^ 
because  it  was  a  traverse  of  matter  not 
alleged  iu  the  declar|^tion.  T\tmUif  v.  Jfor- 
gr^^r.  47 

!•  X  plea  stating  ihat  the  representation  was 
made  after  the  passing  of  the  9  6.  4,  c.  14, 
and  was  not  in  writing  signed  by  B.,  was 
helU  bad,  as  amounting  to  the  general 
issue.  Ibid. 

3.  QiMere,  this  was  a  representation  relating 
to  the  credit  or  ability  of  C,  within  the 
0  G.  4,  c.  14,  s.  6.  Srid. 

CASSETUR  BREVE. 

Judgment  of. 

See  590,  (r) 

CERTIFICATE. 
8m  Baeon  and  Femk.  Costs,  4.  Statutb,  2. 

CESTUI  QUE  TRUST. 
See  Evidence,  7. 

CHANCERY. 
See  Eaaoa.     Pbttt-Bao  Ovpicv. 

CHANGE. 
I.  Cfnanu. 

Set  Attobnkt. 
IT.  Cf  properly. 
AtDsTiNOB.  Replevin.  TaBSpASs.  Tbo^e. 

CHAPLAIN. 
See  Acknowledgment,  &c. 

CHOSES  IN  ACTION, 
L  KtgotiabUUy  of^ 

See  647,  (a) 

COAL  TRADE. 

See  Statute. 

CODICIL. 
See  Will. 

COLLUSION. 
iSrf  Attorney. 

COMPOSITION. 
See  Bills  and  Notes,  5. 

COMPOUNDING  FELONTf. 
1.  The  court  refused  to  set  aside  a  warrant 
VOL.  VI.  70 


of  attorney, ^ven  to  secure  a  debt,  on  thr 
ground  that  it  was  obtaineil  from  the  de- 
fendant by  a  threat  of  prosecution  tot 
felony,  it  not  distinctly  appearing  that 
there  was  an  agreemtni  by  the  plaintifl^ 
either  express  or  necessarily  implied,  to 
abstain  from  prosecuting  upon  the  secu- 
rity being  given.   Ward  v.  Lloyd.  785 

CONSPIRACY. 

1.  In  an  action  on  the  case  for  conspiring  to 
prevent  the  plaintiff,  who  was  about  to 
perform  as  an  actor  at  a  theatre,  from 
acquiring  fame  and  profit  by  that  per- 
formance, and  for  hiring  persons  to  hoot^ 
hiss,  groan,  and  yell  at  the  plaintiff  during 
the  performance,  and  for  hooting,  hiss- 
ing, &c.  together  with  such  persons,  it 
was  proved  at*the  trial  that,  on  an  occa- 
sion when  the  plaintiff  appeared  as  an 
actor,  there  was  a  great  disturbance  in 
the  theatre,  consisting  of  hooting,  &c.,  in 
which  the  defendants  took  a  prominent 
part.  The  plaintiff  rested  his  case  en- 
tirely on  the  conspiracy.  Tbe  judge  lell 
it  to  the  jury  to  say  whether  what  took 
place  was  the  result  of  a  preconcerted 
arrangement  between  the  defendants  and 
persons  in  other  parts  of  the  theatre. 

Held,  a   proper  direction.     Gregory  v. 
The  Duke  of  Bt^anwwick.  953 

2.  Where  the  plaintiff  joined  issue  upon  a 
plea  of  not  guilty,  and  upon  two  other 
pleas,  and  demurred  to  a  fourth,  upon 
which  judgment  was  given  for  him,  the 
venire  was  as  well  to  try  the  issues  in  fact 
as  to  assess  the  plaintifiTs  damages  on  the 
issne  in  law.  The  jury  found  a  general 
verdict  for  the  defendants  upon  'all  the 
issues  of  fact,  and  no  damages  were 
assessed  on  tbe  issue  in  law:  Held,  that 
the  plaintiff  was  not  entitled  to  a  venire 
de  novo.  Ibid. 

3.  In  case  for  conspiring  to  prevent  the 
plaintiff,  as  an  actor  at  a  theatre,  from 
acquiring  fame  and  profit,  and  fbr  hiring 
persons  to  hoot,  hiss,  groan,  and  yell  at 
the  plaintiff  during  the  performance,  and 
for  hooting,  hissing,  &c.  together  with 
such  persons,  a  plea  as  to  the  hooting,  &c. 
at  the  plaintiff,  that  the  plaintiff  was,  on 
certain  grounds  specified  in  the  plea,  an 
unfit  and  improper  person  to  appear  be- 
fore the  public,  was  held  bad.  Gregory  v. 
The  Duke  cf  Bruneuritk.  953 

CONSTRUCTION. 
See  Covenant. 
1.  A.  was  the  owner  of  a  row  of  houses  run- 
ning from  north  to  south,  with  a  garden 
at  the  back  of  each  (to  the  east.)  In  the 
rear  of  the  gardens,  and  divided  from  them 
by  a  wire  fence,  was  a  shrubbery  with  a 
gravel  walk,  used  in  common  by  the 
occupiers  orall  the  houses.  Thisshrubber> 
was  bounded  on  the  east  and  north  by 
the  fence  of  J.  S.  The  premises  demised 
to  B.  were  described  as  '*  the  first  house 
south,  in  the  row,  called,  &c.,  with  the 
garden  and  shrubbery  at  the  roar  and 
north  side  thereof,  and  extending  to  J.  S.'s 
fence  either  way,  &o.,  and  liberty  of  way 
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and  passage  to  and  fbr  tlie  'persons  oecn- 
pying  the  demised  premises  in,  along,  and 
over  tbe  walk  in  the  rear  of  the  bouses, 
&c.,  enclosed  by  a  wire  fence  from  the 
garden  ground  or  ground  occupied  with 
such  several  houses.''  The  fence  of  J.  S. 
ran  along  the  south  side  of  the  garden 
>  belonging  to  the  house  demised  to  B.  as 
far  as  tbe  wire  fence  dividing  tbe  garden 
from  the  shrubbery.  In  September,  1839, 
A  ,  by  indenture  of  lease,  demised  to  C. 
another  house  in  the  same  row,  with  a 
reservation  of  a  similar  right  of  way. 

Held,,  that  tbe  premises  deipised  to  B. 
included  at  least  some  portion  of  the  angle 
of  the  shrubbery  at  tbe  back  of  his  garden 
between  the  wire  fence  and  the  fence  of 
J.  S.  to  the  east,  and^her  fore  that  C. 
had  no  right  lo  walk  over  the  whole  of  the 
land  compriaed  in  that  angle.  CurHng  v. 
MUU.  173 

CONSTRUCTIVE  TOTAL  LOSS. 
See  Insurance. 

CONSUL. 

Set  ACKNOWLBDOMSNT  OF  DkKD. 

CONVERSION. 

i8^2l8,(a,)243,(a) 
And  ate  Trespass.     Trover. 

COPYHOLD. 

See  Costs,  d. 

CORNWALL,  DUCHY  OF,  585. 

COSTS. 

See  Attorney,  II.    Inferior  Court. 
Practice. 

I.  Where  recoverable. 

I.  A  defendant  who  applies  to  deprive  a 
plaintiff  of  costs  under  a  local  court  of  re- 
quests act,  is  bound  to  bring  his  case  dis* 
tinctly  within  the  terms  of  the  enactment. 
Robini(fn  v.  Season.  762 

fi.  Where  the  defendant  pleads  that  he  was 
liable  to  be  summoned  to  the  Westminister 
Court  of  Requests,  and  that  plea  is  found 
for  him,  and  the  plaintiff  recovers  on  other 
issues,  less  than  40s.,  no  suggestion  on  tbe 
roll  is  necessary.  Kewntdy  v.  Watford.  690 

IT.  Jt  what  time. 

3.  No  costs  in  matters  arising  out  of  inter- 
pleader motions  are  allowed  until  the  ter- 
mination of  the  proceedings.  Hood  v. 
Bradbury,  981 

III.  Upon  what  teale. 

4.  The  directions  to  the  taxing  officers  of 
Hilary  vacation,  1834,  do  not  apply  to  the 
costs  of  defendants.    Richardton  v.  Kennt. 

712 

5.  Though  where  the  master  has  exercised 
a  sound  discretion  in  taxing  a  defendant's 
costs,  according  to  the  scale  there  given, 
the  court  will  not  interfere.  Ibid. 

6  In  Jin  action  to  recover  61.  for  a  fine 
alleged  to  be  payable  to  the  lord  of  a 
manor  on  the  admittance  of  the  defend- 
ant as  tenant  in  remainder  in  fee  to  a 
copyhold,  in  which  action  the  plaintiff 
'  obtained  a  rule  for  a  special  jury,  a  ver- 
.  diet  was  taken  subject  to  a  special  case  ] 


and  it  was  referred  to  a  barrister  to  ascer- 
tain and  state  the  amount  of  the  annoai 
value  of  the  premises,  and  any  deduction 
proper  to  be  made  in  respect  thereof  j  tbe 
arbitrator  to  have  power  to  certify  that 
the  cause  was  proper  to  be  tried  before  a 
judge  of  a  superior  court.  The  decisioo 
of  the  court  upon  the  special  case  was  ia 
favour  of  the  defendant,  but  no  certificate 
was  obtained  for  the  arbitrator.  Tbe 
master  having  taxed  the  costs  upon  the 
full  scale:  HSd,  that  be  bad  acted  within 
his  authority,  and  had  exercised  a  proper 
discretion.     Richardton  v.  Kenrit.  713 

COURT-BARON. 
See  Infeeior  Court. 

COURT  OF  EQUITY. 
See  Costs. 

COURTS  OF  REQUESTS. 
See  Costs,  2.    Inferior  Court. 

COVENANT. 
See  Lease. 
L  Coneimetiim.  • 

1.  Where,  in  an  indenture  between  A.  and 
B.,  B.  acknowledges  that  he  owes  so  much 
money  to  A.,  such  acknowledgment  may 
be  declared  upon  as  a  covenant  to  pay 
that  sum,  if  an  intention  to  enter  into  an 
engagement  to  pay  appear  upon  the  face 
of  the  deed.    Cou»tney  v.  Taylor.  851 

2.  Skms,  where  the  acknowledgment  appears 
to  have  been  made  solely  for  a  collateral 
purpose.  Ibid. 

3.  Upon  a  mortgage  from  B.  to  A.,  the  mort- 
gage-deed, dated  the  13th  of  February, 
1834,  recited  that  **a5  an  inducement  to 
A.  to  advance  tbe  money  C.  bad  agreed 
to  covenant  for  the  due  payment  of  the 
interest.''  B.  covenanted  to  pay  the  prin- 
cipal, and  interest  after  the  rate  of  5  per 
cent.j  on  the  13ih  of  February,  1835,  that 
B  and  C,  or  one  of  them,  would,  during 
the  continuance  of  the  mortgage  fscuricy,  pay 
the  interest  to  become  due  in  respect  of 
the  principal,  after  the  rate  of,  &c.,  by  two 
even  half-yearly  payments,  on  the  13cb  of 
August  and  the  13th  of  February. 

The  indenture  contained  a  power  of 
sale,  on  six  months'  notice,  in  default  of 
payment  of  principal  and  interest,  **or  so 
much  thereof  as  shall  be  then  due." 

Held,  that  C.'s  covenant  was  not  limited 

to  the  payment  of  the  interest  so  long  only 

as  the  principal  remained  unpaid.   King 

V.  Greenhill.  59 

II.  jSetignment  rf  breach. 

4.  Breach,  that  on  a  certain  day  there  l)e- 
came,  and  still  was,  due  and  owing,  for, 
and  in  respect  of  six  half  years'  interest 
of  and  upon  the  said  principal  sum,  a 
large  sum  of  money,  to  wit  90/.,  which 
had  not  been  paid. 

Held,  on  special  demurrer,  sufficiently 
certain.*  Ibid 

CURTESY,  TENANT  BY  THE  570,  (») 

CUSTOMS. 
See  Tresfass. 
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DAMAGE  FEASANT,  234. 

DAMAGES. 
Sit  Attorn  KY,  4.    CoMsriKACT,  2. 

DATE. 
Set  Practicb. 

DEAF  AND  DUMB. 

Ste  ACRMOWLEDOMUKY,  &C. 

DEBT. 

I.  Jriion  off 

Ip  debt,  on  judgment  for  costs  of  ft  de- 
murrer, upon  which  error  was  brought, 
the  court  refused  to  stay  the  proceedings 
until  the  errors  were  disposed  of;  but 
ordered  that,  upon  the  dotendant's  giv- 
ing the  plaint ili'  judgment,  no  execution 
should  issue  until  ihe  errors  were  deter- 
mined. Sayer  V.  Hn'beri.  280 

DECEIT. 

See  MlSREPRESLNTATlOlf. 

DECLARATION. 
See  EviDENCR. 

DECREE. 
See  EviDSNCE. 

DEED. 
8k  Acknowlrsgment,  ko,    Coywhaht. 

DEFORCEMENT,  544,  (a) 

DE  INJURIA. 

Set  Bills  and  Notss.    Vendor  ahv 

Purchaser. 

DELIVERY  OF  GOODS. 
Set  Vemdor  and  Purchaser. 

DEMISE. 
See  LiBZf. 

DEMURRER,  254,  (a) 
Set  Debt,  1. 

DESCENT. 
I.  How  tteUed  in  eouni  infonnedon.   Set  565. 

DETINUE.  See  160,  (a) ,  192,  (r) ,  218,  (a) 
Ordinarily  no  change  of  property  conse- 
quent upon  judgment  in.  640,  (a) 

DEVASTAVIT. 
See  Executors,  4. 

DEVISE. 
See  Will. 
(.  C&tuiruetion  oU 

I.  A.  devised  W  hiteaere  to  B.  for  life,  remain- 
der to  C.  or  his  male  heir,  if  any ;  and,  if 
no  male  heir  lawfully  begotten  by  C, 
then  to  fall  to  the  first  male  heir  of  D.'s 
family,  paying  unto  the  danghiers  of  D. 
then  living  100/.  each,  at  the  time  of  tak- 
ing possession  of  the  estate. 

In  the  lifetime  of  B.,  C.  died  leaving  r 
daughter,  and  the  latter  died,  leaving  a 
son  E. 

PrevionsI/  to  the  date  of  the  will,  D. 
had  died,  leaving  five  daughters,  viz.  F. 
with  a  daughter;  G.  with  two  sons,  M. 
and  N. ; .  H.  with  one  son,  0. ;  I.  with  one 
son,  P. ;  K.  with  one  son,  Q. 
After  the  death  of  A.  the  daughter  of 


F.  bad  a  son,  L.,  after  which  F.  died,  then 
I.,  then  B. 

Heid^  in  Dom.  Proo.,  affirming  the  judg- 
ment in  B.  R.,  that  a  x^mainder  in  fee  vest- 
ed in  P.,  diitttUienU  Lord  Coitenhamj— 
with  whom  agreed  Tiudal,  C.  J.,  who 
were  of  opinion  that  the  devise  in  re- 
mainder was  void  for  uncertainty,  and 
Williams,  J.,  who  was  of  opinion  that  the 
remainder  vested  in  M.  JJot  dem.  Winter 
V.  PerraU.  314 

2.  A  question  arose  whether  the  expressioa 
*^ first  male  heir  of  the  branch  of  D.'s 
family''  is  to  be  considered  as  used  in  r 
technical  sense,  or  in  a  popular  sense, 
applicable  to  an  heir  apparent  and  to  an 
heir  presumptive. 

Hid,  by  Lord  Brougham, — with  whom 
agreed  Parke,  B ,  Cottman,  J.,  and  Maule, 
J., — that  the  expression  is  to  be  consider- 
ed as  used  in  its  technical  sense ;  and  by 
Lord  Cottenham,  with  whom  agreed  Tin- 
dal,  C.  J.,  Bay  ley,  B.,  Littledale,  J.,  Bosan- 
quet,  J.,  Taunton,  J.,  Patteson.  J.,  and 
Williams,  J., — as  used  io  its  popular  sense. 
Doe  dem.  WinUr  v.  PerraU,  314 

3.  Assuming  the  remainder  to  have  vested 
in  P.,  quire  at  what  period : 

Hddy  by  Lord  Brougham,*^with  whom 
agreed  Parke,  B.,  Coltman,  J.,  and  Maule, 
J., — that  it  vested  on  the  death  of  I.,  the 
fourth  daughter  of  D.;  Tindal,  C.  J.,  Pai- 
teson,  J.,  and  Williams,  J.,  being  of  opin- 
ion that  it  vested  on  the  death  of  F.,  tlie 
eldest  daughter  of  D.  lirid. 

DIRECTORY  CLAUSES. 
Su  Statute. 
DISCLAIMER. 
&C456. 
DISCONTINUANCE. 
1.  The  court  has  no  jurisdiction  to  set  aside 
a  rule  to  discontinue,  which  now,  by  R. 
H.,  2  W.  4,  may  be  obtained  without  the 
defendant's  consent.    PoUt  v.  /ftrsf.      934 
See  Distress,  218,  (a),  607,  {b) 

DISGAVELLING  ACT. 
&ff  Ejectment,  1. 

DISTRINGAS. 
I.  Jid  respondendum. 

1.  Where  the  alHdavit  for  a  distringas  names 
the  defendant  by  initials,  it  must  show 
that  the  action  is  brought  on  a  document 
in  which  the  defendant  has  so  described 
himself.    Ceal  v.  Cockburn.  T24 

2.  On  a  motion  for  a  distringas  to  proceed 
to  outlawry,  reasonable  ground  must  be 
disclosed  by  the  afiidavit  for  believing 
that  the  defendant  is  out  of  the  country. 

Ibid 
II.  Jd  deliberandum,  640,  (a) 

DOWER,  578.  (c) 

DUPLICATE. 
iSrf  Pleading. 


EJECTMENT. 

1.  In  ejectment  for  lands  in  Kent,  the  plain 
tifif's  case  depended  upon  showing  thai 
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the  lands  in  quettion  hftd  been  disga veiled 
by  a  private  aci,  which  was  alleged  to 
have  been  passed  in  the  'i  ic  3  Ldw.  6. 
The  act,  after  proper  search,  could  not  be 
found.  As  secondary  evidenoCi  there  was 
produced  an  office  copy  of  a  special  ver- 
diet  upon  the  trial  of  a  feigned  issue  in 
H.  13  &  14  Car.  2,  between  parties  with 
whom  no  privity  with  the  parties  to  the 
present  suit  existed,  wherein  it  was  found 
that  a  parliament,  &c.  it  was  enacted,  &c.| 
in  these  words  following.  The  act  was 
then  set  out,  whereby  certain  lands  in 
Kent,  including  some  held  by  one  W.  T., 
were  disgavelled.  There  was  evidence 
to  identify  the  lands  in  question  with  those 
held  by  a  person  of  that  name  at  the  time 
the  act  was  stated  to  have  passed. 

HeltL  inadmissible,  being  res  inter  aiios 
aeto.  l>oe  dem.  Bacon  v.  Lady  Brydgtt.  282 
t.  An  affidavit  of  the  service  of  a  declara- 
tion upon  two  tenanu  holding,  in  seve- 
ralty, distinct  portions  of  the  premises, 
must  show  that  each  was  served.  A  state- 
ment that  Mcy  were  served,  is  insufficient. 
Dot  dem.  Cock  v.  Roe  273 

8.  An  affidavit  alleging  serrice  of  the  de- 
claration and  notice  upon  a  son  of  the 
tenant,  and  that  the  son  afterwards  stated 
that  he  had  handed  them  to  his  father, 
must  show  that  the  deponent  believed 
the  statement  to  be  true.  Doe  dem,  Ooery 
T.  Roe,  754 

4.  The  omission  to  eutitle  a  declaration  in 
ejectment  of  some  term  is  immaterial, 
where  the  notice  at  the  foot  thereof  is  pro- 
perly dated.    Doe  dem.  Smith  v.  Roe.      754 

9.  Upon  an  attempt  to  serve  the  tenant  with 
a  declaration,  he  went'  away  refusing  to 
listen.  The  notice  was  read  over  to  his 
clerk,  and  a  copy  of  the  declaration  was 
delivered  to  the  clerk  upon  the  premises : 
Held^  sufficient  service.  Doe  dem.  Roberte 
V.  Roe.  227 

0.  Where  the  declaration  was  intituled  ^  In 
the  Exchequer  of  Pleas,"  and  the  notice 
required  the  tenant  to  appear  in  this  court, 
a  rule  for  judgment  was  refused.  Doe  dem, 
PhUlipe  V.  Roe.  980 

7.  A  new  demise  was  added  after  a  new 
trial  granted,  the  lessors  of  the  plaintiff 
agreeing  to  admit  all  evidence  which 
wonld  have  been  admissible  if  the  amend- 
ment had  not  been  made.  Doe  dem.  Baton 
▼.  Ladff  Bridget.  305 

EMBEZZLEMENT. 
Sh  Compoundino  Feloht. 

ENTRY. 
Sw  laatTB  IN  Tail,  2. 

ERROR. 

1.  Error  tn  proeeu. 

1.  Erroneous  judgment  in  Chancery  may  be 
reooked  in  B.  R.,  for  errors  of  fact  or  in 
process.  254,(a) 

2.  Or  in  Chancery,  ut  videtur.  Ibid. 
II.  Blrror  in  law. 

X  Elrroneons  judgments  in  Chancery  can  be 
mMf'strf  for  errors  in  law,  in  Parliament 
only.  iUrf.  (a) 


III.  QmosJIsiv  wrjir  ef^ 

4.  A  writ  of  error,  where  judgment  of  mi 
inde  tine  die  had  been  given  for  the  de- 
fendant below,  upon  demurrers  to  repli- 
cations to  pleas  whioli  went  to  the  whole 
cause  of  action,  was  quashed  in  the  £x 
chequer  Chamber,  on  the  ground  that  ina^ 
much  as  certain  issues  of  fact  raised  by 
other  pleas  were  undisposed  of,  the  judg- 
ment was  to  be  considered  as  incomplete^ 
and  the  writ  of  error  as  prematurely 
brought.     Toleon  v.  .Caye,  m  error.        SSi 

ESCHEAT,  591. 

ESTOPPEL. 
I.  Jy  matltr  in  jhub. 

See  iKFXUoa  Covbt,  2.    Pkaotics. 

EVIDENCE. 
See  AocoKD.    St  amp.     Time.     Titbbs. 

1.  A  rule  nisi  having  been  obtained  by  tho 
defendant  for  depositing  with  the  master 
of  the  court,  a  contract  declared  npoa^ 
with  liberty  for  the  defendant,  his  attorney, 
and  witnesses,  to  inspect,  on  an  affidavit 
stating  that  the  signature  thereto  was  a 
forgery,  the  court  made  the  rule  absolute 
to  the  extent  only  of  directing  that  the 
defendant  and  his  witnesses  should  have 
inspection  of  the  documents  in  the  hands 
of  the  plain tiff^s  attorney  upon  payment 
of  cosu.     Thomae  v.  Dunn,  274 

2.  The  application  should  have  beea  made 
at  chambers.  Bnd. 

3.  On  the  trial  of  a  writ  of  right,  a  decree 
of  the  Court  of  Chancery  made  in  March, 
1783,  in  a  suit — between  the  father  of  the 
tenant  and  persons  not  connected  with 
the  demandant, — brought  to  establish  the 
will  under  which  the  tenant's  title  arose, 
directing  the  estates  to  be  considered  as 
belonffing  to  the  devisee,  and  that  he 
should  be  let  into  possession,  was  admit- 
ted for  the  purpose  of  explaining  the 
character  in  which  possession  was  taken : 

Held^  that  the  decree  was  properly  ad- 
mitted.    Daviee  v.  Lowndety  in  error,     471 

4.  A  cause  of  action  was  clearly  supported 
by  qualified  admission  made  by  the  de- 
fendant : 

Heldy  no  misdirection  that  the  judge  did 
not  distinctly  tell  the  jury  that  the  whole 
admission  must  be  taken  together.  Beck- 
luun  V.  Os6orfM.  770 

5.  Debt  for  two  calls  of  I/,  each  upon  200 
shares  in  an  incorporated  joint-stock  com- 
pany. The  particulars  claimed  330/.,  vis. 
1501.  in  respect  of  a  first  call  upon  150 
shares,  and  180/.  in  respect  of  a  second 
call  upon  180  shares.  The  defendant 
pleaded  payment.  The  cause  being  re- 
ferred, the  defendant  proved  payment  of 
more  than  400/.  It  was  shown  that  he 
was  proprietor  of  640  shares  at  the  first 
call  and  of  1200  at  the  second;  and  the 
arbitrator  awarded  in  fiivour  of  the  plain- 
tiff. 

JEfcU,  that  the  arbitrator,  by  receiving 
evidence  in  respect  of  more  than  2Qio 
shares,  did  not  exceed  his  authority,  bat 
had,  at  the  most,  admitted  improper  evi 
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dtoce.    Euttm-CotmtUi  RaUwaif  ▼.  iio- 
beHmm.  38 

9.  The  plaintiff  obtained  a  judge's  order  for 
m,  commission  to  examine  witnesses.  Tbe 
parties  Laving  agreed  upon  A.  and  B.  at 
commissioners,  the  plaintiff  obtained  an- 
other order  to  examine  witnesses  upon 
interrogatories  before  A.  and  B.,  without 
describing  them  as  commissioners,  and 
without  referring  to  any  commission.  The 

.  defendant  afterwards  withdrew  the  name 
of  B.,  his  commissioner,  and  declined  to 
prpceed  with  the  examination,  insisting 
that  the  second  order  was  informal.  Tbe 
plaintiff  then  obtained  an  order  to  examine 
witnesses  before  A.  on  interrogatories  tx 
parti. 

Htldy  that  the  examinations  taken  under 

the  last  order  were  admissible,  although 

the  defendant  had  received  no  notice  of 

.the    time    and    place    of    taking    them. 

MtComlfu  V.  JntoH.  27 

7.  In  ejectment  for  lands  in  Kent,  the  plain- 
tiff's case  depended  on  showing  that  the 
lands  in  question  had  been  disgavelled  by 
a  private  act,  which  was  alleged  to  have 
been  passed  in  the  2  &  3  Edw.  6.  The 
act,  aJTier  proper  search,  could  not  be 
Aund.  As  secondary  evidence  of  its  con- 
tents, there  was  produced  an  office  copy 
of  a  special  verdict  returned  upon  tbe 
trial  of  a  feigned  issue  in  H.  T.  13  &  14 
Car.  2,  between  persons  not  in  privity  of 
estate  with  the  present  parties,  wherein 
the  jury  found  that  at  a  parliament,  &c. 
bolden,  &c.,  it  was  enacted,  &c.,  in  these 
words  following,  to  wit,  &o. ;  setting  out 
the  act,  whereby  lands,  including  some 
held  by  W.  T.,  were  disgavelled.  There 
was  evidence  to  identify  tbe  lands  in 
question,  with  those  held  by  a  person  of 
that  name-at  the  time  the  act  was  stated 
to  have  passed. 

Heidj  that  the  special  verdict,  being  re$ 
inier  aiiot  acta,  was  not  admissible /ler  u; 
and  that  it  was  not  receivable  as  a  paper 
containing  an  authenticated  copy  of  the 
act,  inasmuch  as  it  was  strictly  the  find- 
ing of  a  matter  of  fact,  not  professing  to 
set  forth  a  copy  of  the  act  according  to 
its  tenor,  and  not  stating  the  title  of  the 
act  so  as  to  identify  it  with  the  lost  act. 
Dot  dem.  Bacon  v.  Lady  Brydgn.  282 

•.  Trustees,  in  an  action  brought  by  them, 
are  not  bound  by  tbe  statements  of  et$tui 
que  truity  unless  the  nature  of  his  interest 
be  shown.   May  y.  Taylor.  261 

9.  Where  such  eestut  gut  ti-uH  is  alone  en- 
titled to  the  benefit  resulting  from  the 
action,  his  statemenu  are  evidence  against 
bia  trustees.    Semblg,  Bnd. 

10.  To  show  that  a  lost  act  of  parliament 
once  existed,  a  calendar  was  put  in,  pur- 
portinff  to  contain  sixty  titles  of  acts  pass- 
ed in  the  2  &  3  £d.  6,  of  which  that  which 
was  numbered  40,  purported  to  be  ^  An 
act  for  disga veiling  lands  in  Kent,"  the 
act  sought  to  be  proved.  The  practice 
was,  to  enter  upon  this  calendar,  acts  of 
parliament,  with  their  respective  num- 
bers, upon  tbeir  receiving  the  royal  as- 


sent.   The  earlier  part  of  this  ealendai 
was  made  in  1640. 

Qu^rty  whether  this  calendar  was  ad- 
missible. Doe  dem.  Baeom  v.  Lady  Brydgm. 

282 

11.  A  pedigree,  intituled  *'The  genealogie 
of  the  Lloyds  of  Cwm  Ghiyne,  couotv  of 
Pembroke,  showing  their  descent  urooft 
the  princes  of  Wales,  togethei*  with  some 
collaterale  branches  of  the  same  family^" 
collected  from  parish  registers,  wills,  mon- 
umental inscriptions,  family  records,  and 
history,  by  a  person  to  whom  some  of  tbe 
parties  mentioned  in  the  pedigree  weM 
nearly  related,  was,  under  tbe  circum- 
stances, held  admissible  for  certain  pur- 
poses.  Daviee  v.  Lownda,  in  error.       471 

12.  In  an  action  by  A.,  a  contributor  to  a 
newspaper,  against  B.,  registered  as  sole 
proprietor,  the  defendant's  counsel,  to 
prove  that  J.  S.  was  the  real  proprietoi^ 
proposed,  on  cross-examination,  to  ask 
the  editor  whether  he  had  not  agreed  with 
J.  S.  that  the  whole  expense  of  editing  the 
paper  should  not  exceed  a  certain  sum. 
The  judse  ruled  the  question  to  be  irre- 
levant :  Heldf  properly  disallowed.  WaiU 
V.  i^ofis.  1047 

13.  Where  an  executrix,  defendant,  offered 
to  bring  the  amount  claimed  into  court,  a 
commission  to  examine  witnesses  abroad 
was  granted,  although  the  names  of  none 
of  the  witnesses  were  given.  Cote  ▼.  Em- 
nertley.  981 

14.  Where  the  defendant  obtains  an  order 
directing  the  cause  to  be  made  a  remanet 
to  certain  sittings,  with  leave  to  issue  a 
commission  to  examine  witnesses,  depo- 
sitions taken  under  a  commission  issued 
aAer  the  next  sittings,  without  a  further 
order,  cannot  be  read.  StemkelUr  ▼.  Nem- 
ton.  30,(fl| 

•     EXCHANGE  OF  LANDS. 
L  Between  partiee  having  defeatible,  and  par- 
tiee  having  imdefeaeibU,,  inUreett.       d8(^  (a) 

EXCHEQUER  BILLS. 

I.  NegotiatfUUy  of. 

See6Al,(a) 

II.  Lien  upon^ 

1.  C.  bought,  on  account  of  A.,  who  had 
remitted  money  for  that  purpose,  certain 
exchequer  bills,  which  C.  deposited  in  a 
box  which  he  kept  at  his  banker,  B.'s,  tbe 
key  being  retained  by  C  As  oHen  as  tbe 
time  came  for  receiviog  the  contenta  and 
exchanging  the  bills,  C.  took  them  out  of 
tbe  box  and  gave  them  to  B.  for  that  pur- 
pose, (such  being  the  usual  course  of 
business,)  tbe  new  bills  were  handed  over 
to  C,  and  were  by  him  locked  up  in  tbe 
box,  the  interest  received  being  passed 
to  the  credit  of  C.'s  account  with  B.  The 
bills  themselves  were  never  entered  to 
C.'s  credit,  nor  had  B.  any  knowledge 
that  they  were  not  the  propertv  of  C.  On 
the  1st  of  December,  1836,  C.  took  the 
bills  out  of  the  box  and  delivered  them  to 
E  to  be  exchanged.  The  new  bills  (C. 
being  absent  on  account  of  illness)  re* 
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mained  m  fhd  posaession  of  B.  down  to 
the  lime  ofC.'s  /niiiire,  liis  account  in  the 
mean  time  having  been  overdniwn. 

Heidy  m  Cam,  ikace,,  (in  reversal  of  the 
judgment  of  the  court  of  C.  P.,)  that  B. 
had  a  lien  on  the  bills  for  the  general 
balance  due  from  C,  as  securities  which 
passed  by  delivery,  and  which  came  to 
his  hands  as  banker,  in  the  way  of  his 
business,  and  that  the  bills  received  in 
exchange  were  equally  in  B.^s  possession 
in  the  course  of  business,  whether  they 
were  intended  to  remain  in  B.'s  custody 
until  it  should  suit  the  convenience  of  C. 
to  call  for  them,  or  until  C.  should  choose 
to  sell  them,  or  to  have  them  again  ex- 
changed. Bamttt  V.  BrandaOf  in  error.  630 

EXCOMMUNICATION,  239. 

EXECUTION. 
Ste  Landlord  and  Tenant.    Practick. 

1.  In  trespass  by  Joseph  Jarmain  the  elder 
against  the  sheriff  and  H.,  the  sheriff  jus- 
tified under  a  fi-fa,  issued  against  the 
goods  <^  tht  piaintifff  by  H.  Replication : 
that  the  fi.  fa.  did  not  issue  against  the 
goods  of  the  piainfiff. 

H.  had  obtained  judgment  against  an- 
other Joseph  Jarmain,  who  was  the  son  of 
the  plaintiff,  and  thereupon  issued  AjLJa. 
against  Joseph  Jarmain,  without  any  fur- 
ther description;  under  which  the  goods 
of  Joseph  Jarmain  the  elder  were  taken : 
Held^  that  the  plea  was  disproved,  and 
that  the  writ  afforded  no  justification  to 
the  sheriff.    Jarmain  v.  Hooper.  837 

3.  Held^  also,  that  H.  was  liable  in  trespass, 
notwithstanding  he  had  not  in  any  way 
interfered  beyond  ffiving  instructions  to 
the  attorney  to  sue  his  debtor  Joseph  Jar- 
main (the  son.)  Ibid, 

3.  The  writ  de  idempiiaii  nominit  is  not  a 
remedy  necessary  to  be  retorted  to  jn,  or 
applicable  to,  such  a  case.  JBfid. 

4.  A  tettatum  ca.  Ma.^  tested  the  22d  Jnne, 
1843,  was  issued  against  the  plaintiff  into 
London,  under  which  be  was  taken  on 
the  7th  July.  On  application  to  discharge 
the  plaintiff  out  of  custody,  on  the  ground 
that  no  original  ea.  ta.  had  issued  into 
Middlesex,  (where  the  venue  was  laid,)  the 
defendant  produced  an  original  ea.  ta.j 
tested  the  15th  June,  but  appearing,  from 
the  seal,  to  have  issued  on  the  12th  of 
July :  Held,  not  irregular.    Mou  v.  James 

781 
6.  A  sherififs  officer  having  a  fi.  fa,  against 
A.,  called  at  his  house  when  he  was  from 
home,  waited  till  he  returned,  and  then 
informed  him  of  his  business :  Held,  suf- 
ficient evidence  to  warrant  the  jury  in 
finding  that  the  writ  was  executed  at  the 
time  of  the  officer's  entry.     Reid  v.  Bass. 

143 

Sl  An  allegation  that  goods  have  been  re* 

moved  under  an  execution  is  not  supported 

by  the  mere  execution  of  a  bill  of  sale  by 

the  sheriff.     Smallman  v.  Pollard.        1001 

EXECUTION-CREDITOR. 

•Ste  FciONXD  ISBUK. 


EXECUTORS  AND  ADMINISTRATORS. 

See  EvfDENCR,  13. 

1.  In  assumpsit  by  A.  against  B.,  C,  aiM 
D.,  as  executrix  and  execiiiors  of  E.,  fora 
debt  due  from  E.  to  A.,  C.  and  D.  severmlljr 
pleaded  pleni  adminittramt,  except  as  to 
383/.  6s.  Id ,  and  also  except  as  to  cercaia 
goods  of  the  value  of  481/.  13s.  W.,  A. 
signed  judgment  for .  1260/.  13s.,  to  be 
levied,  as  to  86d/.  Os.  Id.,  of  the  asiets 
confessed,  and  as  to  the  residue,  of  assets 
infnturo.  Under  n  ft.  fa.  the  goods  pro- 
duced 400/.  9s.  5^.  B.  gave  a  cheqae  oa 
the  bankers,  who  held  the  383/.  6s.  7iL. 
which  was  dishonoured,  not  being  signed 
by  C.  and  D. 

2.  Heldy  that  B.  was  bound  by  her  admis- 
sion that  the  money  was  in  her  hands, 
and  consequently  was  tfuihy  of  a  devas- 
tavit to  the  amount  of  the  383/.  6s.  7tf. 
Cooper  V.  7Vty/or.  1)69 

3.  SembUy  that  B.  was  liable  for  no  more 
than  400/.  9s.  (ki,  in  respect  of  the  goods. 

ML 
EXTENT. 

1.  Pending  an  action  under  the  debt  sought 
to  be  recovered  was  returned  as  seized  to 
the  use  of  the  crown,  an  extent  in  qhief 
against  the  plaintiffs :  Held^  not  a  case  for 
relief  under  the  ifiterpleader  act.  CSsniiy 
V.  Maugham.  710 


FACTOR 
L  Xim^,  663, ((/), 665, (a) 

FEE-SIMPLE  CONDITIONAL. 
&S575. 

FEIGNED  ISSUE. 
Sm  Evidbmck.     Praotiob. 

FELONY. 
&(TrbspaSs.  ' 
L  Cf  titunU  m  tail. 

FEME  COVERT. 

Sm  AcKNOWLBDaUXWT. 

FIERI  FACIAS. 
See  EzKcuTioH. 

FINE 
I.  In  1768,  J.  Selby  devised  as  follows:— « I 
give  and  devise  to  my  right  and  lawful 
heir-at-law  all  my  manors,  lands,  6ko.  ia 
Z. ;  habendum  to  my  heir-at-law«  his  hein, 
&c.,  subject  to  the  (teyment  of  debts  and 
legacies  to  be  paid  by  the  said  heir-at-law, 
his  heirs,  &o.,  within  twelve  months  after 
my  decease;  but  should  no  heir-at-law  be 
found,  I  then  do  constitute  and  appoint  W. 
Lowndes,  of,  &e.,  my  lawful  heir,  on  con- 
dition he  change  his  name  to  Selby;  and 
I  give  the  estates  before  mentioned  to  the 
said  W.  Lowndes,  snbiect  to  the  said 
legacies  and  debts."  The  testator  died 
in  1772.  In  1773,  W.  Lowndes  was  ap- 
pointed receiver.  In  May,  1783^  he  took 
possession,  and  thence  to  the  time  of  his 
death,  retained  it,  claiming  the  freehold, 
and  exercising  dominion  over  the  property, 
as  his  own.  In  April,  1784,  W.  Lownd6s 
ezaoutad  two  deeds  in  the  name  of  Selby 
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The  m«nor  C9nrt.«  held  by  him  after  Ihat 
period  were  heUi  in  iliHt  name. 

Heid^  thai  a  fine  levied  by  the  devisee  in 
May,  17S4,  with  proclamationa,  was  ad- 
missible on  the  roise  joined  on  the  mere 
right,  and  that  it  was  not  necessary  that  it 
should  be  pleaded  specially;  and  that  the 
devisee  had,  at  the  time  of  levying  the 
fine,  sach  an  estate  of  freehold  as  would 
^ive  efieot  to  such  fine.  Davia  v.  LawmUs, 
m  trror,  471 

FITTER'S  CERTIFICATE. 

iS»  Coal  Traox. 
FORFEITURE,  591. 
FORGERY. 
Set  Evidence,  1. 
FORMEDON. 
1.  In  formedon  in  the  descender,  pleas,  that 
the  title  and  cause  of  action  did  not  first 
*     descend  or  fait  by  force  of  the  ^ift  within 
twenty  years  next  before  the  suing  out  of 
the  original  writ,  were  held  good,  although 
some  of  such  pleas  did  not  state  that  the 
donee  or  any  of  the  issues  in  tail  had 
been  out  of  possession.   Tolson  v.  Kaye,  m 
srror.  536 

S  To  a  plea  that  the  title  did  not  first  de- 
scend or  fall  by  force  of  the  gifl  within 
twentj  years  next  before  the  suing  out  of 
the  original  writ,  the  demandant  replied 
that  the  title  first  descended  and  fell  to 
him  the  demandant  within  twenty  years. 
This  replication  was  held  bad  on  gene- 
ral demurrer  in  the  Common  Pleas,  and 
the  Exchequer  Chamber  declined  to  re- 
verse the  judgment.  Bid. 

FRAUD. 
Sm  Imsvbahok,  8.  MisaBPSBSxirrATiON. 

FRAUDS.    STATUTE  OF. 
I.  Third  tectum, 

1.  A.  and  B.  demised  a  house  bj  lease  in 
writing  to  C,  at  a  rent  payable  quarterly. 
The  key  was  delivered  to  C.'s  wife.  C. 
entered  into  possession ;  but,  before  any 
rent  became  due,  C.'s  wife  delivered  the 
key  back  to  A.,  who  accepted  it.  B.,  after 
signinff  the  lease,  had  never  interfered. 

JMi^  that  the  delivering  back  of  the 
key  by  the  tenant  am'fno  eurtum-reddendij 
and  the  acceptance  thereof  by  the  land- 
lords, amounted  to  a  surrender  of  the  term 
by  act  and  operation  of  law.  within  the 
statute  of  frauds.    Dodd  v.  Jicklomj  (a)    672 

2.  Held^  also,  that  the  jury  were  upon  the 
facts  warranted  in  finding  that  C.'s  wife 
acted  as  his  agent  in  surrendering  the 
term,  and  that  A.  acted  as  agent  for  B.  in 
accepting  such  surrender,  and  that  B.  was 
bound  by  such  surrender  and  acceptance. 

Rid, 
II.  Fimrth  Hdion, 

3.  Held,  that  an  undertaking  whereby  a  party, 
describing  a  distress  to  be  taken  for  rent 
claimed  to  be  due  to  him,  engages  to  in- 
demnify the  bailifi*  who  makes  the  distress, 
does  not  require  an  agreement  stamp. 
Cox  r.  Bailey.  103 


(a)  rUe  £f»»  V.  Jtad,  It  M.  4fe  W.  t6ft. 


FRAUDULENT  MtSREPRESEinv 

ATION. 

Sm  Muasr&BSKHTATioii. 


GARNISHMENT,  189,  (a) 
GENERAL  LAW  OF  THE  LAND. 

Qualified  meaning  of  this  term,  659,  (tt 
663,  W 

GIVING  TIME. 
See  Bills  aho  Notes. 

GUARANTEE. 
Set  Bankrupt,  7. 


HABEAS  CORPUS. 
Set  Peaotiob. 

HEIR,  522,  (a) 

HERI0T,^9. 

HIRING. 
Set  Master  and  Servant. 


IDEMPTITATE  NOMINIS,  WRIT  OF. 

8tt  Execution,  3. 

IMPLIED  AUTHORITY,  l24jW 

INDE 

Eflfect  of  this  term,  214. 

INDEMNITY  BOND,  36,  (a) 

INFERIOR  COURT. 
See  Costs. 

1.  By  a  Court  of  Requests  Act,  exclusive 
jurisdiction  was  given  up  to  5/.  in  eertain 
actions,  (including  trover,)  over  parties  re- 
siding or  keeping  any  house  or  shop,  &o., 
or  in  any  way  working,  trading,  or  deal- 
ing within  a  given  district.  By  anothdr 
section,  where  debts  or  damages  are  due 
or  owingj  or  demanded,  from  two  or  more 
persons  jointly,  by  reason  of  their  being 
partners  in  trade  or  otherwise  jointly  con- 
cerned, service  of  the  summons  may  be 
made  upon  one  of  such  persons. 

In  trover  against  A.  and  B.,  brought  in 
C.  P.,  the  p lam tifif  recovered  5/.  damages, 
An  application  was  made  on  behalf  of  A. 
alone,  who  was  resident  within  the  juris- 
diction of  the-  inferior  court,  to  deprive 
the  plaintiff  of  costs.  A.  produced  an 
affidavit  from  B.,  wbioh  stated  tliat  at  the 
lime  of  issuing  the  writ,  B  was  trailing 
within  the  jurisdiction.  It  appeared,  from 
the  aflidavits  on  the  other  side,  that  before 
action  brought,  B.  (who  had  kept  a  shop 
within  the  jurisdiction)  shut  it  up,  and  left 
the  place,  but  returned  afterwards.  It 
also  appeared  that  A.  had  stated  that  B. 
had  left  the  place. 

BeUL,  not  sufficiently  made  out  that  B. 
was  trading  within  the  jurisdiction  when 
the  writ  issued.    Robinion  v.  Starttm.    762 

2.  HtULt  also,  that  A.  was  estopped  to  con- 
tend that  B.  was  trailing  within  the  juris- 
diction.    BMmamt  v.  Siarton,  762 
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3.  Bttdj  also,  that|  as  the  plaintifT  was  not 
bound  to  sue  A.  alone,  he  was  entitled  to 
sue  both  A.  and  B.  in  a  superior  court. 

762 

4.  Where  a  plea  that  the  defendant  was  lia- 
ble to  be  summoned  to  Court  of  Requests, 
is  found  for  him,  and  the  plaintiff  recovers 
less  than  40s.,  no  surest  ion  is  necessary 
to  deprive  the  plaintiffof  iull  costs.  JTffi- 
nedyv,  Walford.  690 

5.  A  local  act  regulating  the  proceeding%  in 
a  court-baron,  enacts,  that  in  case  any 
personal  action  for  the  recovery  of  debt  or 
damages  is  commenced  and  prosecuted 
out  of  the  jurisdiction,  and  it  appears  to 
the  judge  of  the  court  where  the  action  is 
tried,  that  the  debt  or  damages  do  not 
amount  to  40s..  and  the  defendant  in  such 
action  proves,  by  suffieient  testimony,  to 
be  allowed  by  the  judge  of  the  court  where 
the  action  is  tried,  thai  at  the  time  of  com- 
mencing such  action  such  defendant  was 
resiant  within  the  jurisdiction,  and  liable 
to  be  summoned  for  such  debt  or  dama- 
ges, then  unless  the  judge  certify  that  there 
was  a  probable  or  reasonable  cause  of 
action  for  40s.,  or  more,  or  that  title  to 
lands  or  tenements  principally  came  in 
question,  such  plaintiff  shall  be  f%ontuited. 

Htldj  not  necessary  to  plead  the  statute, 
but  that  the  judi;e  was  bound  to  receiTo 
evidence  of  resicfence  within  the  jurisdic- 
tioUf  and,  upon  being  satisfied  as  to  the 
sufficiency  of  the  proof  to  nonsuit  the 
plaintiff.    HiUiardv,  Webiter.  9S3 

INITIALS. 
Set  DisTaiNOAfi,  1. 

INQmSITION. 

8tt  EZTKRT.      PbTITIOR  OF  RiOBT. 

INSOLVENT  DEBTORS. 
8m  ATToaNEYS.     Practice. 

1.  It  is  no  objection  to  the  discharge  of  a 
prisoner  under  the  48  G.  3,  c.  123,  that  he 
has  petitioned  to,  and  has  been  remanded 
by,  the  Insolvent  Debtors'  Court.  Clap- 
perioH  v.  MonteUh.  909 

2.  The  notice  of  motion  under  that  statute 
must  be  entitled  in  the  cause  in  which 
the  commitment  took  place.  Rid, 

INSPECTION. 
See  Evidence. 

INSORANCE. 
I.  A 


1.  upon  an  issue  taken  on  a  plea,  traversing 
an  allegation  in  a  declaration  that  a  speci- 
fication of  the  particulars  of  a  loss  by  fire 
had  been  delivered  by  the  assured  to  the 
assurers,  agreeably  to  a  condition  to  that 
effect  contained  in  the  policy  of  insurance, 
it  was  ktUj  at  nisi  prius,  that  the  allega- 
tion was  supported  by  evi<lence  of  a  cor- 
respondence from  which  the  jury  might 
infer  that  the  assurers  had  dispensed  with 
the  performance  of  such  condition.  Pirn 
y.Reid.  1 

%.  The  plaintiffs  effected  a  policy  against 
fire,  subject  to  the  following  condition : — 
**  In  the  assurance  of  goods,  he.  the  build- 


ing or  place  in  which  the  same  are  depo» 
ited  is  to  be  described,  the  quantity  and 
description  of  such  goods,  also  whether 
any  hazardous  trade  is  carried  on,  or  any 
basardoos  articles  deposited  therein ;  and 
if  any  person  shall  insure  his  goods  or 
buildings,  and  shall  cause  the  same  to  be 
described  otherwise  than  they  really  are, 
to  the  prejudice  of  the  assurers,  or  shall 
misrepresent,  or  omit  to  commuuieate, 
any  circumstance  which  is  material  to  be 
made  known,  in  order  to  enable  them  to 
judge  of  the  risk  they  have  undertaken  or 
required  to  undertake,  such  insuranoe 
shall  be  of  no  force." 

Held,  that  this  condition  was  to  be  re- 
ferred to  the  time  when  the  policy  was 
effected,  and  that,  in  the  absence  of  fraud, 
neither  accords  to  the  general  law  of  insu- 
rance, nor  by  virtue  of  such  conditions  was 
the  policy  avoided  by  the  circumstance 
that  a  more  hazardous  trade  had,  without 
notice  to  the  company,  been  subsequently 
carried  on.  1 

3.  Q^eerty  whether  a  general  allegation  in  a 
declaration,  that  A.  and  B.  are  interested 
in  the  property  insured,  is  supported  by 
proof  that  A.  is  mortgagor,  and  B.  mort- 
gagee.   Pirn  V.  Rod.  llrid. 

II.  Mann€. 

4.  A.  effected  an  insurance  witb  B.  on 
freight,  at  and  from  Pernambuco  to  Liver- 
pool, valued  at  2000/.    Whilst  coming  oat 

•  of  the  harbour  of  Pernambuco  the  vessel 
struck  on  a  rock,  whereby  she  was  so 
much  injured  as  to  render  it  necessary  to 
put  back  for  repair.  The  ship  was  re- 
paired at  a  cost  of  7132/.  3s.  8</.,  including 
the  charsres  of  landing  and  reloading  the 
cargo.  To  raise  funds  to  pay  for  the  re- 
pairs the  master  executed  a  bottomry 
bond  by  which  the  ship,  freight  and  cargo 
were  pledged  for  that  surojSaid  bottomry, 
premium  of  20  per  cent.  The  ship  after- 
wards sailed  for,  and  arrived  at,  Liverpool, 
with  her  oriirinal  cargo  on  board.  A.  on 
receiving  intimation  of  the  extent  of  the 
damage  done  to  the  ship,  gave  notice  of 
abandonment  of  ship  and  freight  to  the 
respective*  underwriters,  and  repudiated 
the  bond ;  whereupon  the  parties  claim- 
ing under  the  bond  took  possession  of  the 
ship,  and  sold  it  under  an  order  of  the 
Court  of  Admiralty.  The  ship  sold  for 
1675/.,  which,  with  the  freight,  was  paid 
over  to  the  obligees.  The  declaration 
averred  a  loss  by  the  perils  of  the  sea: 
Hddy  upon  a  special  case,  in  which  the 
court  were  to  draw  all  inferences  which 
ought  to  be  drawn  by  a  jury,  that  A.  was 
entitled  to  recover  as  for  a  total  loss. 
Benton  v.  Chapmaiii.  792 

INTEREST. 
Sm  Moetoage,  1, 

INTERPLEADER. 
I.  M  common,  law,  189, 192,  (c) 

IL  By  Mtatute.  189 

1.  Pending  an  action,  an  extent  in  chief  ^ 
issued  against  the  plaintiffs;  and  upon* 
the  inquisition  had  thereunder,  the  debt  in 
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rait  was  returned  as  seized  to  the  nse  of 
the  crown:  Heidj  not  a  case  for  relief 
under  interpleader  act.  Candy  v.  Maug- 
ham, 710 

2.  No  costs  in  matters  arising  oat  of  inter- 
pleader motions  allowed  until  termination 
of  proceedings.     Hood  v.  Bradbury,       981 

3.  A  horse  pointed  out  by  A.,  an  execution- 
creditor,  as  the  property  of  B.,  the  execu- 
tion-debtor, having  been  seized  under  a 
fi.fa.j  C,  claiming  property,  brought  tres- 
pass against  the  sheriff,  who  applied  for 
relief  under  the  interpleader  act.  The 
court,  instead  of  directing  an  issue,  ordered 
that  the  action  of  trespass  should  proceed, 
and  that  A's  name  should  be  substiiutea 
for  that  of  the  sheriff,  subject  to  the  terms 
usually  imposed  where  an  issue  is  directed. 
Brown  r.  Ludham.  169 

INTERROGATORIES. 

Set  EVIDENCK,  3. 

IRREGULARITY. 
8t§  Judgment  as  in  cask  of  a  Nonsuit. 

1.  In  an  action  against  A.  and  B.,  who  are 
partners,  service  of  notice  of  declaration 
by  delivering  a  notice  to  A.  at  the  place 
of  business,  and  putting  into  his  hands  a 
similar  notice  with  a  request  that  he  will 
deliver  it  to  B ,  is  not  a  good  service  as 
against  B.  Interlocutory  judgment  having 
been  signed  against  both,  it  was  set  aside 
as  against  B.,  the  costs  of  the  application 
to  be  costs  in  tbecause.   Mortdon  ▼.  Wyer. 

280 
ISSUABLE  PLEA. 
See  Attorney.    Practice. 

1.  Where  a  defendant,  under  terms  to  plead 
issuably,  delivers  a  plea  which  leaves  it 
doubtful  whether  any  answer  is  given  to 
one  of  the  counts  of  the  declaration,  the 
plamtiflT  may  sign  judgment  generaMy. 
Ougku  y.  Pod,  271 

ISSUE  IN  TAIL. 
Su  Tenanct. 
1.  Claims  paramount  his  ancestor  in  tail,  not 
under  him.  592 

9.  Is  barred  of  entry  by  3  &  4  W.  4,  c.  27, 
s.  22,  after  twenty  years'  adverse  posses- 
sion, where  the  ancestor  might  have 
barred  the  entail.  592 


JOINDER  IN  DEMURRER. 

Effect  of  omission  to  deliver. 

joint-stock  company. 

..  lUe^Uy. 

i.  A  joint-stock  company,  the  shares  in 
which  are  represented  to  be  transferable 
at  the  will  of  the  holder,  is  not  necessarily 
illegal.     Harrison  ▼.  HeaUiorn.  81 

TI.  lAobUity. 

2.  Attending  in  the  character  of  a  share- 
holder, a  meeting  of  the  members  of  a 
joint-stock  company  is  sufficient  prima 
faeU  evidence  that  the  party  «s  a  share- 
holder, to  charge  him  with  ah  engage- 
ment entered  into  by  a  majority  of  the 
VOL.  IV.  71 


shareholders    present    at    a   subsequent 
meeting,  which  he  does  not  attend.        81 

3.  A  preliminary  association  was  formed  for 
the  purpose  of  establishing  a  joint-stock 
company,  of  which  A.  was  named  pre- 
sident and  B.  vice-president;  both  of 
whom  signed  an  agreement  to  subscribe 
for  a  certain  nuTnber  of  shares,  and  lo  pay 
a  deposit  of  5/.  pnr  share  when  shares  to 
the  amount  of  50,000/.  should  have  been 
subscribed  ;  and  they  attended  two  meet- 
ings of  the  association.  The  company 
was  never  in  fact  formed.  C.  did  certain 
work  at  the  request  of  the  secretary  to 
the  proposed  company. 

In  an  action  for  such  work  by  C.  against 
A.  and  B.,  hdd  that  the  jury  were  pro- 
perly directed  to  consider — first,  whether 
there  had  been  a  direct  contract;  secondly, 
whether  A.  and  B.  weie  members  of  a 
partnership;  and  thirdly,  whether  they 
had  held  themselves  out  to  C.  as  partners. 
Wood  V,  The  Duke  of  JrgyU.  928 

4.  Debt  for  two  calls  of  1/.  each  upon  200 
shares  in  an  incorporated  joint-stock  com- 
pany. The  particulars  claimed  330/.,  viz. 
150/.  in  respect  of  a  first  call  upon  150 
shares,  and  180/.  in  respect  o£  a  second 
call  upon  180  shares.  The  defendant 
pleaded  payment.  The  cause  being  re- 
ferred, the  defendant  proved  payment  of 
more  than  400/.  It  was  shown  that  he 
was  proprietor  of  640  shares  at  the  first 
call,  and  of  1200  at  the  second ;  and  the 
arbitrator  awarded  in  favour  of  the  plain- 
tiffs. 

Hdd^  that  the  arbitrator,  by  receiving 
evidence  in  respect  of  more  than  200 
shares,  had  not  exceeded  his  authority, 
but  had  at  ihe  most  admitted  improper 
evidence;  and  a  rule  for  setting  aside  the 
award  was  refused.  Eattem-  Coumtiu  Rail- 
iMiy  Company  ▼.  Bobertton.  38 

JUDGE'S  ORDER. 
See  Bills  and  Notes. 

JUDGMENT. 
SkAttornet.  Issuable  Plea.  Scire  paoiab. 
I.  Jie  in  ease  tf  a  nonrntit, 

1.  A  rule  for  judgment,  as  in  ease  of  a  non- 
suit, was  discharged  with  costs,  where 
the  plaintiff  had  withdrawn  the  writ  of 
trial,  owing  to  the  absence  of  a  material 
witness,  occasioned  by  the  defendant's 
attorney.    Jppleyard  v.  Todd,  1019 

2.  Where  a  rule  for  judgment,  as  in  case  of 
a  nonsuit,  had  been  discharged  upon  a 
peremptory  undertaking,  and  the  plaintiff 
drew  up  the  discharging  rule,  but  did  not 
serve  it,  and  the  defendant  omitted  to 
draw  it  up ;  and  the  defendant  afterwards 
obtained  a  rule  absolute  for  judgment,  as 
in  case  of  a  nonsuit,  the  court  set  aside 
the  last  rule.    Knight  v.  Smith.  1016 

3.  A  rule  for  judgment,  as  in  case  of  a  non- 
suit, was  discharged  on  a  peremptory  un- 
dertaking to  try  within  two  months,  if  an 
order  to  try  before  the  sheriff  should  be 
obtained.  After  the  expiration  of  the  two 
months,  the  plaintiff  gave  a  notice  of  trial 
before  the  sheriff,  which  the  defendant 
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knowledge  posseMed  hy  biai)  to  afford 
infer  maiion,  moth  ct/ottM. 

Held,  that  both  branches  of  the  plea 
were  bad ;  the  first,  as  a  traverse  of  an 
immaterial  allegation;  the  second,  as  a 
traverse  of  mauer  not  alleged.  TitmUtf 
V.  Ma^egiir,  47 

MODUS. 
Set  Fbionkd  Issux. 

MONEY  HAD  AND  RECEIVED,  181,  (a) 

MONEY  LENT,  125. 
Set  Bills  amd  Notxs. 

MORTGAGE. 
See  Insurakcx,  3. 

1.  Upon  a  mortgage  from  B.  to  A^  the 
mortgage  deed,  dated  the  13th  of  Febru- 
ary, 1834,  recited  that  ^^as  an  inducement 
to  A.  to  advance  the  money,  C.  had  agreed 
to  covenant  for  the  due  payment  of  the 
interest.''  B.  covenanted  to  pay  the  prin- 
cipal, and  interest  for  the  same  aAer  the 
rate  of  5  per  cent.,  on  the  13th  of  Febru- 
ary, 1835,  and  C.  covenanted  that  B.  and 
C.  or  one  of  them  would,  during  the  am* 
tinuance  of  the  mortgage  tecurity,  pay  the 
interest  to  become  due  in  respect  of  the 
principal,  after  the  rate,  &c.,  by  half-yearly 
payments.  The  deed  contained  a  power 
of  sale,  on  six  months'  notice,  in  default 
of  payment  of  principal  and  interest,  or 
so  much  as  should  be  then  due :  JSeldy  that 
C.'s  covenant  was  not  limited  to  the  pay- 
ment of  the  interest  so  long  as  the  prin- 
cipal remained  unpaid. 

3.  A  breach  was  assigned  that  on  a  certain 
day  there  became  and  still  was  due,  for 
and  in  respect  of  six  half-years'  interest, 
a  large  sum  of  money,  to  wit,  90/.,  which 
had  not  been  paid:  Held^  sufficiently  cer- 
tain on  special  demurrer.  Kimg  v.  Ch^een- 
hilL  59 

3.  An  assignment  by  way  of  mortgage  from 
a  lessee  to  his  lessor,  of  furniture  and  stock 
in  trade  in,  about,  upon,  and  belonging  to 
an  inn,  with  a  power  upon  non-payment 
to  enter  into  possession,  hold,  and  enjoy 
the  inn  for  the  residue  of  the  assignor's 
term  therein,  and  ^  to  take,  possess,  hold, 
and  enjoy  all  the  goods,  chattels,  effects, 
and  premises,"  passes  nothing  but  what 
was  in,  upon,  or  about  the  inn  at  the  time 
of  the  assignment.  Tajtfttidr.  Hilman.  245 

1  Seeuij  if  power  had  been  given  to  enter 
upon  default,  and  take  the  goods,  &c.  then 
iD|  upon,  or  aboot  the  inn ;  per  Tindal,  C.  J. 

Mi. 


NAVIGATION  LAWS,  127,  (a) 

NEGATIVE  PREGNANT. 
See  BiLLS  and  Notbs. 

NEGLIGENCE. 
See  CAEEiKa. 

NEGOTIABILITY. 

See  641  y  {a) 

NEWSPAPER. 
See  Ev^BMOX. 


NEW  TRIAL. 
I.  Wha^  granted. 

I.  Where  the  defendant  has  a  verdiot  upon 
two  issues,  each  going  to  the  whole  of  the 
action,  and  the  verdict  upon  one  of  those 
issues  is  unsatisfactory,  puere,  whether  a 
new  trial  will  be  granted,  and  thereby  the 
defendant's  verdict  upon  the  other  issoe 
avoided.   Baxter  v.  Nuree,  935 

II.  M  whai  time. 

See  Practick,  19. 

NON  INFREGIT  CONVENTIONEM,  38. 

NOT  GUILTY. 
See  CA&Exxa. 

NOTICE  OP  ACTION. 
1.  In  debt  for  money  had  and  received,  it  is 
not  sufficient  to  bring  the  case  witnin  a 
proviso  of  an  act  of  parliament  impos- 
ing restrictions  upon  the  bringing  of  ac- 
tions,— to  plead  that  the  debt  arose  out 
of  the  sale  of  certain  cattle,  and  that  the 
sale  was  a  thing  done  in  pursuance  of  the 
act.   Peck  V.  Bojfee,  726 

NOTICE  OF  DECLARATION. 
See  Pkaotioc. 


OUTLAWRY. 
1.  On  a  motion  for  a  dietringae  to  proceed 
to  outlawry,  reasonable  ground  must  be 
disclosed,  by  the  affidavit,  for  a  belief  that 
the  defendant  is  out  of  the  country.  Ceai 
V.  Coekburn.  724 

PATENT, 
I.  ^fringemint. 

1.  In  case  for  infringinj^  a  patent  for  six  die* 
tinct  improvements  in  an  old  machine,  the 
defendants  were  allowed  to  plead  that  two 
parts  of  the  invention  were  not,  nor  wac 
either  of  them,  a  new  manolaetiue.  BeniUff 
V.  Keighiey.  1039 

2.  But  the  court  refused  to  allow  them  to 
plead,  that,  as  to  a  part,  one  A.  B.  was  the 
first  and  true  inventor ;  and  that  before  the 
grant  of  the  patent  A.  B.  and  others  pub- 
licly used  and  exercised  in  England  m 
part  of  the  invention.  Ibid. 

3.  The  declaration,  after  setting  out  the  let- 
ters patent,  with  the  usual  proviso  for 
making  them  void  in  ease  of  the  non-en- 
rolment of  a  specification  within  six 
calendar  months,  alleged  that  the  plaintiff 
did,  in  pursuance  of  the  proviso,  by  an 
instrument  in  writing  under  his  band  and 
seal  particularly  describe  and  ascertain 
the  nature  of  his  said  invention,  and  in 
what  manner  the  same  was  to  be,  and 
might  be  performed,  and  afterwards,  and 
within  six  calendar  months  next  after  the 
date  of  the  letters  patent,  cause  the  said 
instrument  in  writing  to  be  enrolled  in 
Chancery.  The  plea  averred  that  the 
plaintiff  oaused  to  be  enrolled  in  Cbaneery 
within,  Ise.,  a  oerrain  instrument  in 
writing,  setting  it  out  m  kmc  verba ;  and 
that  the  plaintiff  eansed  to  be  enrolled  in 
Chancery  within,  &o.|  no  inaimiiient  in 
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writing  other  thrni  and  except  the  instra- 
ment  therein  before  set  forth,  whereby  the 
tetters  patent  ceased  and  determined,  and 
became,  and  were,  and  still  are,  of  no 
force  and  effect ;  concluding  with  a  veri- 
fication. 

On  special  demurrer,  the  plea  was  held 
bad,  on  the  ground  that  it  was  an  argu- 
mentative traverse  of  the  enrolment 
sMeged  in  the  declaration.  Munlz  ▼. 
FotUr,  734 

4  The  court  will  not,  except  under  peculiar 
circumstances,  order  the  trial  of  an  action 
brought  to  try  the  validity  of  a  patent,  to 
be  postponed  till  a  scire /ocuis,  brought  to 
repeal  the  same  patent,  has  been  disposed 
of.  Brid.  1017 

5.  Notice  of  trial  by  proviso  having  been 
given  in  an  aution  brought  by  the  assignee 
of  a  patent  for  an  infringement,  in  which 
action  the  validity  of  the  patent  was  put 
in  issue,  the  court  postponed  the  trial  on 


the  ground  that  in  a  idre  faeiaa  to  repeal 
the  patent  a  rule  was  pending  for  entering 
a  verdict  for  the  patentee.   Smth  v.  Upton. 

291 

PAYMENT. 

8tt  ACCOSD  AND  37,  (6) 

PEDIGREE. 
Set  EviDKMcs,  11. 

PENALTY. 
Set  Statute. 

PEREMPTORY  UNDERTAKING. 
Set  Judgment  as  in  a  cask  of  Nonsuit. 

PETITION  OF  RIGHT. 

I.  For  torit  committed  by  the  t^fcere  of  the 
crown.  2S2  n. 

II.  In  retpeet  of  pecuniary  demands  againtt  the 
crown.  253,  n.,  254,  n.,  255  n. 

III.  In  what  court,  final  judgment  to  be  entered. 

254,  (a) 

PETTY-BAG  OFFICE,  157,  (a) ,  258. 
See  Eaaos. 
I.  CoiiTif  ^practice  upon  ieeue  joined  m, 
&C256,  n. 

PLEADING. 
See  CAMMJMti.  Patent.  Peactiob.  Statute. 

SUEETT.    TeeSPASS. 

1.  A  plea  to  a  declaration  for  the  non-per- 
formance of  a  promise  to  pay  a  bill  drawn 
by  the  plaintiff  for  the  accommodation  of 
the  defendant,  and  to  indemnify  the  plain- 
tiff against  the  bill,— that  the  defendant 
duly  paid  the  bill,  and  that  the  plaintiff 
was  not  damnified,  should  conclude  to 
the  country.    WUket  v.  Hopkme.  36 

2.  In  an  action  upon  an  agreement,  whereby 
A.  was  to  deliver  to  B.  weekly  200  tons 
of  ore,  in  tram- waggons  to  be  provided 
by  B.,  the  declaration  alleged  that  A.  was 
ready  and  willing,  and  tendered  and  ^ered, 
to  deliver  to  B.  the  said  quantity  weekly, 
in  tram-wacgons  to  be  provided  by  B., 
of  which  B.  had  notice,  but  that  be  refused 
to  take  the  said  ore : 


Hddy  that  the  allegation  of  tender  was 
immaterial,  and  aot  traversable.  Jackeon 
▼.  JUaway.  942 

3.  A.  and  B.  having  appeared  and  pleaded 
jointly,  A.,  two  days  before  the  trial,  ob- 
tained an  order  to  appoint  a  new  attorney 
for  himself.  On  taxation,  the  master 
allowed  A.  separate  costs  of  ihe  trial.  It 
appeared  that  A.  had  reasonable  groanda 
for  changing  his  attorney.  The  court  re- 
fused to  interfere  with  the  exercise  of  the 
master's  discretion.  Rolfe  v.  Jokneofn.    759 

4.  Where  the  defendant,  being  under  terms 
to  plead  issuably,  delivered  a  demurrable 
plea,  which  was  sworn  to  be  false,  the 
court  allowed  the  plaintiff  to  sign  jadg- 
ment.    Waterman  v.  Garden.  BSl 

5.  In  assumpsit  by  A.  against  B.,  B.  pleaded 
as  to  the  sum  of  250/.,  parcel,  &c. ;  that 
he  made  the  promises  jointly  with  C.  and 
D. ;  that  before  the  commencement  of  the 
suit,  C.  and  D.,  for  themselves  and  B.,  de- 
livered to  A.  bills  of  exchange  amounting 
to  250/.,  which  bills  were  so  delivered  by 
C.  and  D.  to  A.,  and  by  A.  taken  and  re- 
ceived, on  account  of  the  said  sum  of  25(tf., 
parcel,  &c.,  and  in  payment  thereof;  that 
A.  afterwards  endorsed  the  bills  to  £.,  who 
at  the  time  of  the  commencement  of  the 
suit  was  and  still  is  holder  thereof  for  value. 

Heldy  on  special  demurrer,  that  the  plea 
was  not  double,  inasmuch  as  the  word 
^  payment,"  taken  with  the  context,  did 
not  import  payment  in  satisfaction.  Mail-' 
lard  ▼.  Iht  Duke  of  Arg^.  40 

6.  Upon  an  issue  taken  on  a  plea  traversiikg 
an  allegation  in  a  declaration,  that  a  spe- 
cification of  the  particulars  of  a  loss  by 
fire  had  been  delivered  by  the  assured  to 
the  assurers,  agreeably  to  a  condition  to 
that  effect  contained  in  the  policy  of  in- 
surance, it  was  hdd  at  nisi  prius  that  the 
allegation  was  supported  by  evidence  of 
a  correspondence  from  which  the  jury 
miffht  infer  that  the  assurers  had  dispensed 
with  the  performance  of  such  condition. 
Pirn  V.  Rod.  1 

7.  Q^tBrt^  whether  a  general  allegation  in  a 
declaration,  that  A.  and  B.  were  interest- 
ed in  the  property  insured,  is  supported 
by  proof  that  A.  was  mortgagor,  and  B. 
mortgagee,  of  the  premises.  Jbid, 

POWER. 
I.  Eaueutionff^ 

See  Appointment. 

PRACTICE. 
Sh  Accoeo.     Aebiteament.     Baneeitpt. 
Costs.     Evidence.     Ihfeeioe  Couet- 
Judgment.    Notice  of  Action.     Pa- 
tent.   Scire  Facias.    Trespass. 
1.  To  debt  by  A.  against  C,  as  surety  in  a 
bond  given  under  1  &  2  Vict.,  c.  110,  s.  S^ 
conditioned  that  B.,  the  principal  debtor, 
should  pay  to  A.,  the  obligee,  such  sum 
as  should  be  recov^d  against  B.  in  any 
action  brought,  or  thereafter  to  be  brooghCy 
for  the  recovery  of  the  debt  with  costs, 
or  should  render  himself  to  the  custody 
of  the  jailer  of  the  court,  according  to 
the  praotice   of  such   court,  or  within 
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•soh  time,  and  in  such  manner,  as  the 
tame  courtf  or  any  judge  thereof,  shoald 
direct,  after  judgment  recovered  in  such 
action.  C.  pleaded,  first,  that  B.  did  ren- 
der himself  to  the  jailer  of  the  court, 
according  to  the  practice  of  the  court  and 
the  condition  of  the  bond;  secondly,  that 
B.  surrendered  himself  to,  and  was  taken 
by,  the  sheriffs  of  London,  by  ca.  fa.  issued 
by  A. ;  thirdly,  that  B.,  having  been  taken 
under  a  ca.  sa.  at  the  suit  of  A.,  was  brought 
up  by  habeat  corpus^  and  committed  to  the 
custody  of  the  marshal,  and  was  thereby 

Srevented  from  rendering;  fourthly,  that 
.  rendered  himself  pursuant  to  an  order 
of  a  judge,  by  whom  he  was  committed 
to  the  custody  of  the  keeper  of  the  Queen's 
Prison. 

Heldj  on  motion  to  set  aside  the  order, 
allowing  these  several  pleas,  that  C.  might 
plead  the  first  and  fourth  pleas,  and  also 
either  the  second  or  the  third,  but  must 
toiake  his  election  between  tne  second 
and  the  third.  Hayteard  ▼.  Benndt,  1025 
S.  Where  the  defendant  has  a  verdict  upon 
two  issues,  each  of  which  goes  to  the 
whole  of  the  action,  and  the  verdict  upon 
one  of  those  issues  is  unsatisfactory,  JiMsre, 
whether  a  new  trial  will  be  granted,  and 
thereby  the  defendant's  verdict  upon  the 
other  issue  avoided;  Beater  v.  Nvrte.    935 

3.  The  plaintiff  obtained  a  judge's  order  for 
a  commission  to  examine  witnesses.  The 
parties  having  agreed  upon  A.  and  B.  as 
commissioners,  tne  plaintiff  obtained  an* 
other  order  to  examine  witnesses  upon 
interro^tories  before  A.  and  B.,  without 
describmg  them  as  commissioners,  and 
without  reference  to  any  commission. 
The  defendant  aAerwards  withdrew  the 
name  of  B.,  his  commissioner,  and  de- 
clined to  proceed  with  the  examination, 
upon  the  ground  that  the  second  order 
was  informal.  The  plaintiff  then  obtained 
a  further  order  to  examine  witnesses  be- 
fore A.  on  interrogatories  ex  parte. 

Held^  that  the  examinations  taken  under 
the  last  order  were  admissible  in  evidence, 
although  the  defendant  had  received  no 
notice  of  the  time  and  place  of  taking  the 
examinations.   BtCombiev.Jnton,  27 

4.  By  a  deed  of  separation,  A.  and  B.  were 
named  trustees  for  the  wife.  B.  never 
executed  the  deed,  but  promised  to  do 
so,  and  on  two  occasions  instructed  an 
attorney  to  enforce  the  deed  against  the 
husband.  B.,  (who  had  survived  A.,)  hav- 
ing died,  the  wife  brought  an  action  upon 
the  deed  in  the  name  of  tne  executors  of 
B.  against  her  husband,  the  proceedings 
in  which  action  were  stayed  by  a  judge^s 
order  upon  payment  of  the  costs  of  the 
application,  and  giving  security  to  the 
executors  against  the  costs  of  the  action, 
to  the  satisfaction  of  the  master. 

.  The  court  subsequently  refused  to  in- 
terfere with  the  discretion  of  the  master  as 
to  the  amount.  Jrchard  t.  Coultting.  75 
H.  Where  the  defendant  obtains  an  order  di- 
recting the  cause  to  be  made  a  remanet 
to  certain  sittings,  with  leave  to  issue  a 


commission  to  examine  witnesses,  a  com- 
mission is  sued  after  such  sittings  without 
a  further  order  is  irregular,  and  deposi 
tions  taken  under  it,  cannot  be  read 
SumkeUer  v.  Newton,  30,  (a) 

6.  Where  the  defendant,  being  under  terms  to 
plead  issuably,  delivered  a  demurrable 
plea,  which  was  sworn  to  be  false,  the 
court  allowed  the  plaintiff  to  sign  judg- 
ment.    Waterman  v.  Carden.  752 

7.  Where  a  defendant,  under  terms  to  plead 
issuably,  delivers  a  plea  so  framed  as  to 
leave  it  doubtful  whether  any  answer  is 
l^iven  to  one  of  the  counts  of  the  declara- 
tion, the  plaintiff  may  sign  judgment 
generally.     Hughea  y.  PooL  271 

8.  Notice  of  trial  by  proviso  haying  been 
given  in  an  action  brought  by  the  as- 
signee of  a  patent  for  an  mfringement,  in 
which  action  the  validity  of  the  pat«nt 
was  put  in  issue,  the  court,  at  the  instance 
of  the  plaintiff,  postponed  the  trial,  on  the 
ground  that  in  a  acire  faciae  brought  by 
the  defendant  to  repeal  the  patent  a  rule 
was  pending  in  B.  R.  for  entering  a  ver- 
dict for  the  patentee.    Smith  v.  l^tton.  251 

9.  In  an  action  against  A.  and  B.,  who  are 
partners,  service  of  notice  of  declaration 
by  delivering  a  notice  to  A.  at  the  place 
of  business,  and  putting  into  his  hands  a 
similar  notice,  with  a  request  that  he  will 
deliver  it  to  B.,  is  not  a  ^ood  service  as 
against  B.  Interlocutory  judgment  hav- 
ing been  signed  against  both,  it  was  set 
aside  as  against  B.,  the  costs  of  the  appli- 
cation to  be  costs  in  the  cause.  Moridon 
V.  Wyer.  278 

10.  An  affidavit  alleging  service  of  the  de- 
claration and  notice  upon  a  son  of  the  ten- 
ant, and  that  the  son  afterwards  stated  that 
he  had  handed  them  to  his  father,  must 
show  that  the  deponent  belieye<l  the  state- 
ment to  be  true.    Doe  dem*  Overy  v.  Roe, 

754 

11.  Judgment  is  entered  up  by  A.  against 
B.,  C.  aud  D.,  upon  a  warrant  of  attorney, 
in  which  C.  and  D.  are  sureties.  B.  being 
taken  in  execution  is  discharged  on  givinff 
to  A.  a  fresh  security  for  the  debt.  C. 
and  D.  are  afterwards  taken  in  execution, 
although  C.  and  D.  refused  to  undertake 
to  bring  an  action.  The  court  discharged 
them  out  of  custody  with  cosu.  EaUa  v. 
Fraeer.  755 

12.  In  an  action  on  an  attorney's  bill,  a  plea 
of  the  non-delivery  of  a  signed  bill  is  an 
issuable  plea.    WUkinaon  v.  Page.       1012 

13.  On  the  4th  of  November,  A.,  beinff  in 
execution  for  costs,  removes  himself  by 
kabeoM  to  the  Queen's  Prison.  He  obtains 
his  discharge,  under  the  insolvent  debtors' 
act,  from  this,  amongst  other  debts.  This 
is  an  admission  of  his  having  been  in  legal 
custody,  under  process  regularly  issued ; 
eemUi. 

A  motion  on  the  22d  of  November  to 
set  aside  the  writ  is  too  late.  Newton  v. 
Rowe,  779 

14.  A.  and  B.  having  appeared  and  pleaded 
jointly,  A.  two  days  before  the  trial  obtain- 
ed an  order  to  appoint  a  new  attorney  for 
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himself.  On  taxation,  the  mafter  allowed 
A.  separate  costs  of  the  trial.  It  appear- 
ed that  A.  had  reasonable  grounds  for 
fhangi  ng  his  attorney.  The  court  refused 
to  interfere  with  this  exercise  of  the  mas- 
ter's discretion.     Bol/e  v.  Joknton.        759 

15.  Semble^  that  service  of  notice  of  trial  on 
the  housekeeper  having  charge  of  the  of- 
fice of  the  defendant's  attorney^  who  sta- 
ted that  at  the  time  she  was  authorized  to 
receive  papers,  (which  the  party  serving 
believed  to  be  true,)  and  promised  to  de- 
liver the  notice  to  the  attorney,  is  suffi- 
cient.    Peddie  v.  Pratt,  950 

16.  A  summons  for  time  to  plead  being  re- 
turnable at  three  o'clock  in  the  afternoon, 
the  copy  served  stated  it  by  mistake  to  be 
returnable  '*at  eleven  o'clock  in  the  aAer- 
noon."  Judgment  signed  before  three 
o'clock  was  held  to  be  regular.  Cumber- 
Uge  V.  Carton,  748 

17.  An  affidavit  that  the  deponent  was  ap- 
prised and  believed  that  the  defendant  had 
good  grounds  of  defence  upon  the  merits 
IS  not  a  sufficient  affidavit  of  merits.  Brom' 
Uy  v.  Otri$h.  750 

18.  An  affidavit  of  service  of  a  rule  for  pay- 
ment of  money,  alleging  a  service  **  on  the 
day  of  the  date  hereof,"  no  date  being  sta- 
ted, except  by  reference  to  the  date  of  the 
jurat,  is  insufficient.    Hughn  v.  Browne. 

751 

19.  Heldy  that  it  is  too  late  for  a  defendant  to 
move  for  a  new  trial  after  judgment  for 
the  plaintiff  mm  obttante  veredwto.  Pirn 
y.Reid.  1 

20.  Where  a  cause  went  down  to  trial  with 
seven  issues,  as  to  two  of  which  (going 
to  the  whole  cause  of  action)  the  jury 
found  a  verdict  for  the  defendants,  and  as 
to  the  other  five  for  the  plaintiffs,  without 
assessing  damages,  and  the  plaintiffs  ob- 
tained judgment  non  obttante  veredicto  upon 
the  two  issues  found  for  the  defendants, 
the  court  discharged,  with  costs,  a  rule 
obtained  by  the  plaintiffs  for  issuing  a 
writ  of  inquiry  to  assess  damages,  leaving 
it  to  the  plaintiffs  to  issue  such  writ  at 
their  own  peril.    Pirn  ▼.  Beid,  Brid, 

21.  The  court  granted  a  rule  to  change  the 
venue  upon  an  affidavit  as  to  the  county 
in  which  the  cause  of  action  had  arisen, 
sworn  by  the  defendant's  attorney.  SkeoT' 
bum  V.  Shi»brick,  228 

92.  A  rule  for  an  attachment  for  non-pay- 
ment into  court  of  the  proceeds  of  a  sale, 
pursuant  to  a  rule,  without  stating  the 
amount,  must  be  a  rule  nisi.  Hatfidd  v. 
Haverjleld.  724 

23.  An  affidavit  of  service  of  a  rule  to  com- 
pute, by  leaving  the  copy  ^  with  a  clerk 
or  servant  of  the  defendants  at  their  ware- 
house," is  insufficient.  Bowland  v.  Via^ 
tdly,  723 

2i4.  A  rule  nisi  having  been  obtained  by  a 
defendant  for  depositing  with  the  master 
of  the  court  a  contract  declared  upon,  with 
liberty  for  the  defendant,  his  attorney  and 
witness,  to  inspect  on  an  affidavit,  stating 
that  the  signature  thereto  was  a  forgery, 
the  court  made  the  rule  absolute  to  the 


extent  only  of  directing  that  the  defendant 
and  his  witnesses  should  have  inspection 
of  the  documents  in  the  hands  of  the 
plaintiff's  attorney  upon  payment  of  costs. 
Thomtu  V.  Dunn.  274 

25.  The  application  should  have  been  made 
at  chambers.  Rid- 

26.  The  court  has  no  jurisdiction  to  set  aside 
a  rule  to  discontinue ;  which  now  by  R. 
H.  2  W.  4.  may  be  obtained  without  the 
defendant's  consent.    PoUe  v.  EirU,    934 

PREROGATIVE. 

SeellO. 

PRESENTMENT  OF  BILL  FOR  PAY- 
MENT, 606,  (a) 

PRINCIPAL  AND  SURETY. 

See  Bills  and  Notes.      Suebtt. 

1.  Judgment  is  entered  up  by  Au  against  B., 

C,  and  D.,  upon  a  warrant  of  attorney^  in 
which  C.  and  D.  are  sureties.  B.  being 
taken  in  execution  is  discharged  on  givins 
to  A.  a  fresh  security  for  the  debt.  C  and 

D.  are  afterwards  taken  in  execution, 
although  C.  and  D.  refused,  by  their 
counsel,  to  undertake  to  bring  no  action. 
The  court  discharged  them  out  of  custody 
with  costs.    EaUe  v.  Footer.  755 

PRISONER. 

1.  It  is  no  objection  to  the  discharge  of  a 

Erisoner  under  the  48  6.  3,  c.  123,  that  he 
as  petitioned,  and  has  been  remanded, 
by  the  Insolvent  Court.  Ciapperton  v.  Jfois- 
teUh,  909 

2.  The  notice  of  motion  under  that  statute 
must  he  entitled  in  accordance  with  the 
title  of  the  cause.  Bid. 

PRUSSIAN  BOND,  647,  (a) 


QUARE  IMPEDIT,  192,  (c) 
QUASHING  WRIT  OF  ERROR,  590,(4 


RATIHABITION,  239. 

See  AoxNT.    Pkactics. 

RENT,  607,  (6) 
See  Landlord. 

REPAIRS. 
SmSbip. 

REPLEADER. 

See  257,  n. 

REPl!kVIN,  169, (a),  607, (A) 
No  change  of  property  upon  judgment  in, 

640,  (a) 

RES  INTER  ALIOS  ACTA. 
See  EvtDBifca. 

REVOCATION. 
See  Eaaoa.    Will. 

RIGHT  OF  ENTRY. 
See  IssTTs  nf  Tail,  2. 
1 .  An  assignment,  by  way  of  mortgage,  from 
a  lessee  to  his  lessor  of  furniture  and  stock 
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in  Imde  in|  abont,  upon,  and  belonging  to 
an  inn,  with  a  power  upon  non-payment 
to  enter  into,  possess,  hold,  and  enjoy  the 
inn  for  the  residue  of  the  assignors  term 
therein,  and  ^  to  take,  possess,  bold,  and 
enjoy  all  the  goods,  chattels,  effects,  and 
premises,"  passes  nothing  but  what  was 
in,  upon,  or  about  the  inn  at  the  time  of 
the  assiffnment.  Tapfteid  v.  Hillman,  245 
2»  SecuMj  if  power  had  been  given  to  enter 
upon  default,  and  take  the  goods,  chattels, 
and  effects  then  in,  upon,  or  about  the 
inn^  per  Tindal,  C.  J.  Jbid, 

ROYAL  LICENSE. 

Set  Attorrkt. 

RULE  OF  COURT,       . 
Af  Praotxcb.    Scxak  faozas. 


SCIRE  FACIAS. 
8te  Patent.  Practios. 
S.  Notwithstanding  the  1  ftaVict-^o.  110, 
9.  18.  it  is  no  answer  to  a  teirefacuu,  upon 
a  judgment  for  94/.  12s.,  that  aQer  the  ob- 
taining of  the  verdict,  and  before  the 
givinff  of  the  judgment  for  that  sum,  it 
was,  by  a  rule  of  court  ordered  that  the 
verdict  should  be  reduced  to  Is.,  and  that 
the  defendant  should  pay  to  the  plaintiff's 
attorney  the  costs  of  the  action,  and  that 
the  tcire  faeiat  was  sued  out,  after  the 
making  of  the  rule,  fraudulently  and  in 
breach  of  good  faith.    Farmer  v.  Moitram. 

684 

SERVANT,  239. 

SERVICE  OF  NOTICE. 

See  Practick. 

SHAREHOLDER. 
1.  Attending,  in  the  character  of  a  share- 
holder, a  meeting  of  the  members  of  a 
joint-stock  company  is  prima  facii  evi- 
dence to  charge  him  with  an  engagement 
entered  into  by  a  majority  at  a  subsequent 
meeting,  which  he  does  not  attend. 
Harriem  ▼.  Heaihom.  81 

SHIP. 

I.  What  AdU  be  a  total  hit, 

1.  A.  effected  an  insurance  with  B.  on  freight, 
at  and  from  Pernambuco  to  LiverpopI, 
valued  at  2000/.  Whilst  coming  out  of 
the  harbour  of  Pernambuco,  the  Tessel 
struck  on  a  rock,  whereby  she  was  so 
much  injured  as  to  render  it  necessary  to 
put  back  for  repair.  The  ship  was  repair- 
ed at  a  cost  of  7132/.  •St.  8(/.,  including 
the  charges  of  landing  and  reloading  the 
cargo.  To  raise  funds  to  pay  for  the  re- 
pairs, the  master  executed  a  bottdmry 
bond,  by  which  the  ship,  freight,  and 
cargo  were  pledged  for  that  sum,  and 
bottomry  premium  of  20  per  cent.  The 
ship  afterwards  sailed  for,  and  arrived  at, 

.  Liverpool,  with  her  original  cargo  on 
board.  A.,  on  receiving  intimation  of  the 
extent  of  the  damage  done  to  the  ship, 
gave  notice  of  abandonment  of  ship  ana 
freight  to  the  respective  underwriters,  and 


repudiated  the  bond;  whereupon  the  par- 
ties claiming  under  the  bond,  took  pos- 
session of  the  ship,  and  sold  it  under  an 
order  of  the  Court  of  Admiralty.  The  ship 
sold  for  1675/.,  which,  with  the  freight, 
was  paid  over  to  the  obligees.  The  de« 
claration  averred  a  loss  by  the  perils  of 
the  sea : 

Htid,  upon  a  special  case,  in  which  the 
court  were  to  draw  inferences,  that  A. 
was  entitled  to  recover  as  for  a  total  loss. 
Btmtom  V.  Chi^^man,  792 

'     SIGNING  JUDGMENT. 
See  Praotick,  18. 

SPECIAL  CLAUSES. 

See  Statute. 

SPECIAL  JUR7. 
&f  Costs. 

SPECIAL  VERDICT. 

See  EvxDBNOx. 

SPECIFICATION. 
&f  Pathit. 

STAMP. 
.1.  In  debt,  the  defendant  pleaded  never  in- 
debted, and  payment.  The  plaintiff  gava 
in  evidence,  in  chief,  a  document  purport- 
ing that  the  defendant  admitted  the  debt, 
but  that  it  had  been  paid  by  a  bill  or 
exchange :  Hetd,  that  the  bill,  though  un- 
stamped, was  admissible  to  negative  the 
alleged  payment.   Smart  v,  Noket.        911 

STATUTR 
Set  EviDBNOE,  10.   'Irfbrior  JvmiSDicnOR. 

1.  In  debt  for  money  had  and  received,  it  is 
not  sufficient  to  bring  the  case  within  a 
proviso  of  an  act  of  parliament  directing 
that  no  action  shall  be  brought  for  any 
thing  done  in  pursuance  of  the  act,  with- 
out a  previous  notice  of  the  action,  to 
plead  that  the  debt  arose  out  of  the  sale 
of  certain  cattle,  and  that  the  sale  of  such 
eattle  was  a  thing  done  in  pursuance  of 
the  act.  Pteky.Boyte.  720 

2.  A  statute  requires  the  delivery  of  a  cer- 
tificate setting  forth  certain  matters,  and 
imposes  a  penalty  upon  the  non-delivery 
of  such  a  certificate.  An  action  is  brought 
for  the  penalty  incurred  by  delivering  a 
certificate,  omitting  all  the  matters  re- 
quired to  be  inserted  by  this  statute.  Af- 
ter the  delivery  of  the  declaration  and 
plea  in  this  action,  another  act  is  passed, 
which  directs  that  no  action  shall  be 
brought  to  recover  penalties  in  respect  of 
the  omission  of  some  of  these  matters,  and 
that  no  action  already  commenced  in  re- 
spect qf  such  omission  shall  be  prosecutccL 

Upon  the  passing  of  the  second  act,  the 
plaintiff  is  bound  to  amend  his  declara- 
tion by  striking  out  such  omissions  as  are 
cured  by  that  act ;  and  if,  instead  of  so 
doing,  he  deliver  a  replication  and  issue, 
such  replication  and  issue  will  be  set 
aside.   Orant  v.  Broumt,  774 

3.  By  an  act  containing  directory  and  essen- 
tial clauses,  commissioners  are  empower- 
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•d  to  enter  into  oontraets  for  the  perform- 
ence  of  any  or  the  works  by  the  act 
anthonzed  to  be  done,  or  for  any  other 
of  the  parposes  of  the  act,  promded  that 
no  such  contract  shall  be  made  for  a 
longer  term  than  three  years ;  and  before 
any  such  contract  shall  be  entered  into, 
ten  days'  public  notice  shall  be  given,  in 
order  that  persons  willing  to  undertake  the 
same  may  make  proposals  to  the  commis- 
sioners at  a  time  and  place  in  such  notice 
to  be  specified;  and  all  such  contracts 
shall  specify  the  works  to  be  do^e,  the 
prices  to  be  paid,  the  time  when  the  works 
are  to  be  completed,  and  the  penalties  to 
be  incurred  in  the  case  of  non-perform- 
ance; and  the  contracts  shall  be  signed 
by  the  commissioners,  or  three  of  them, 
or  by  their  clerk,  ana  also  by  the  con- 
tractors; and  copies  of  such  contracts 
shall  be  entered  in  a  book,  to  be  kept  for 
that  purpose  by  the  clerk :  Held,  that  the 
proviso  applies  to  the  duration  of  the  con- 
tract only,  and  that  the  subsequent  pro- 
visions are  not  $iHiUial  but  dirtctory;  and 
that  a  contract  signed  otherwise  than  in 
the  manner  pointed  out  is  not  therefore 
void.   CoU^.Qrten.  872 

4.  A  certain  number  of  the  commissioners 
were  appointed  a  committee,  who  resolv- 
ed to  obtain  estimates  for  certain  works. 
At  a  meeting  of  the  commissioners,  28th 
April,  1842,  a  tender  made  by  A.  was 
read,  and  the  committee  recommended 
that  it  should  be  aooepted.  At  a  general 
board  of  commissioners,  3d  May,  the  min- 
utes of  the  committee  were  confirmed, 
^  but  with  the  understanding  that  the  con- 
tract should  not  be  entered  into  otherwise 
than  upon  the  express  condition  that  the 
commissioners  should  not  be  required  to 
pay  the  contractor  until  they  should  have 
received  the  moneys  from  the  owners  of 
the  lands.''  At  a  meeting  of  the  com- 
mittee, 5th  May,  it  was  resolved  that  the 
contract  proposed  to  be  entered  into  by 
the  plaintiff  should  be  signed,  and  it  was 
accordingly  signed  by  the  road-surveyor, 
that  being  the  course  usually  adopted  on 
such  occasions.  The  contract,  so  signed, 
contained  an  undertaking  on  the  part  of 
the  commissioners  to  use  all  lawful  means 
for  compelling  the  respective  owners  of 
the  lands  adjoining  on  each  side  of  the 
street  to  pay  their  portions  on  the  work 
being  satisfactorily  completed  :  He/d,  that 
the  resolution  of  the  general  board,  cou- 
pled with  the  order  of  the  committee,  au- 
thorized  the  road-surveyor  to  sign,  on 
behalf  of  the  commissioners,  a  contract 
made  in  conformity  with  that  resolution ; 
and  that  the  undertaking  was  reasonable, 
and  that  its  insertion  in  the  contract  by 
the  committee  was  justifiable.  Cole  v. 
Green.  Snd. 

ft.  By  a  subsequent  act,  after  giving  the 
commissioners  authority  to  cause  certain 
streets,  fcc.  to  be  soughed,  paved,  &c.,  it 
was  provided  that  the  expenses  should  be 
reimbursed  to  the  commissioners  by  the 
occupiers  or  owners  of  the  houses,  &c. 


within,  &c.,  each  oooopier,  lee.  paying  « 
proportionate  share  thereof,  to  be  asoer- 
tained  by  the  oommissioners  or  their  sar- 
veyor ;  and  that  if  any  such  occupier,  he 
ebould  at  any  time  refuse  or  neglect  to 
pay  such  proportion,  the  same  should  bo 
levied  by  distress  and  sale,  or  recovered 
by  action. 

In  an  action  against  one  of  the  oommis- 
sioners for  work  done  under  a  contract, 
the  breach  of  promise  assigned  was,  thai 
although  there  were  diven  lawful  means 
for  compelling  the  occupiers,  fro.  to  pay 
their  respective  portion,  to  wit  the  means 
in  the  acts  mentioned,  and  which  the 
commissioners  mieht  and  ought  to  have 
resorted  to,  yet  neither  the  defendant  nor 
the  other  oommissioners  did  or  #ould  use 
all  or  any  of  such  lawful  means,  but 
therein  made  default,  and  the  phiintiffhad 
thereby  been  prevented  from  obtaining 
the  money  due  to  him.  The  plea  traversed 
the  allegation,  that  there  were  lawful 
means  existing  for  compelling  the  occu- 
piers, &c.  to  pay :  Held,  that  the  meaning 
of  the  clause  was,  that  the  landowners 
should  not  be  called  upon  to  pay  in  antici- 
pation, but  that  when  the  work  had  been 
actually  done  the  commissioners  should 
be  in  a  condition  to  call  upon  the  land- 
owners for  payment  of  their  proportion- 
able shares  of  the  expense  incurred,  al- 
though the  amount  might  not  have  been 
actually  paid  to  those  Vho  did  the  work. 
Cde  V.  Qrem,  872 

6.  Held,  also,  that  the  omission  in  the  de- 
claration to  specify  any  particular  means 
whereby  the  owners  and  occupiers  mighi 
be  compelled  to  pay,  was  no  ground  for 
arresting  the  judgment.  CoUy  Gram.  Bnd. 

STAYING  PROCEEDINGS. 
Sm  Coal  TaAOS. 

SUBSTITUTION 
See  Will. 

SUGGESTION. 
See  Costs.    Imfsriob  CoiniT* 

SUMMONS. 
See  Practicb,  16. 

SURETY. 

■   See  Bills  and  Notes,  3.    Mortgaob. 

SURRENDER. 
Sue  Frauds.    Statute  or, 

I.  Bv  eperatum  <flaw,  679,  (a) ,  683,  {b) 

II.  J9y  emrm  <f  the  common  law,  679,  (a) 

SURVEY. 
See  Ship. 


TAXATION. 

See  Attornkt. 

TAXING  OFFICERS. 
See  Costs. 

TENANCY. 
I.  TVniifi/  tft  tail, 
1.  Called  '<  tenant  for  life  by  the  entaiL»  J 
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IL  Bg  Ae  cmtay. 
III.  Mm  dower. 


TENDER. 
8m  pLBABiifo,  2.     Vendor  ard  Puschaskk. 

TESTATUM  WRIT. 
I.  i$$mmg  f^j  before  original  proeeu. 

TESTIMONIUM  CLAUSE,  458. 
8m  Affointmbnt,  4  N.  &  M.  48. 

THEATRE. 

iSif  CONSPXRACT,  3. 

THREAT  OF  PROSECUTION. 

8m  Compounding  Fblont. 

TITHES. 

1.  A  witness  upon  his  examination  on  the 
vokr  dire  stated  that  his  bar^in  with  his 
landlord  was,  that  if  the  farm  should  be- 
oome  titheable  he  was  not  to  be  affected 
bjr  it:  Heldy  that  this  answer  removed 
any  sopposed  objection  to  the  competency 
of  the  witness,  on  the  score,  of  interest, 
under  the  6  &  7  W.  4,  e.  71.,  and  the 
9  ft  6  Vict.,  c.  54,  s.  9.  Barker  v.  Bireh.  307 

S.  Upon  an  issue  directed  by  the  commis- 
sioners under  the  tithe-commutation  act 
(6  fc  7  W.  4,  c.  71,)  to  try  whether  a  form 
was  covered  by  a  modus,  the  occupier  of 
the  fium  was  held  to  be  a  competent  wit- 
ness for  the  defendant.  Bid. 

TOLL, 

1.  Toll  is  not  payable  for  passengers'  lug- 
gage in  an  omnibus,  or.  for  a  sneep  and 
Umb  in  a  basket  on  the  omnibus,  or  for 
a  man  riding  a  horse,  under  an  act  impos- 
ing tollf  separately,  on  cariages,  on  port- 
manteaus, trunks,  &e.,  on  passengers  and 
travellers,  on  sheep,  lambs,  fccjM,  and  on 
horses  ridden  or  not  ridden.  The  Porte* 
motUh  Bridge  Company  v.  Nance.  229 

TRAVERSE  OF  OFFICE,  192,  (c) 

TRESPASS. 
I.  Quare  eUummfregit. 

1.  In  trespass  for  entering  a  yard,  the  defend- 
ant was  allowed  to  plead  that  he  entered 
for  the  purpose  of  viewing  a  mare  then  in 
a  stable  in  the  yard,  which  had  been  re- 
cently stolen  from  him.     Webb  v.  Beawm. 

1005 
n.  Jk  bonie  atportatie  ei  eonversie. 
8m  238,  (a) 

2.  Change  of   property  by   judgment    in, 

640,  (a) 

3.  Gk>ods  liable  to  duty  landed  bv  A.,  were 
taken  possession  of  by  B.  and  (;.,  custom- 
house officers,  for  the  purpose  of  examina- 
tion, and  detained  by  them  upon  a  misap- 

Erehension  that  they  were  prohibited,  and 
able  to  forfeiture.  They  were  afterwards 
returned  to  A. :  Held^  that  B.  and  C.  were 
not  liable  in  trespass.    Jaeobeon  v.  Blake. 

019 

Qfuere,  whether  they  would  have  been 

liable  in  another  form  of  action  if  it  had 

been  shown  that  they  had  detained  the 

goods  for  an  unreasonable  time.         Ibid. 


TRIAL. 

8m  JUDOKKNT  AS  IN  GASB   OV  A  NoMSUIT. 

TRIAL  BY  PROVISO. 

8m  Practicb,  8. 

TROVER,  160,  (irt,214,  (a) 
8m  Inprrior  Court. 

Property  vested  in  defendant  by  judgment 
to  recover  in,  640,  (a) 

1.  A.  having  employed  B.  to  build  him  a 
greenhouse  for  50/.,  the  latter,  when  it  was 
completed,  gave  A .  notice,  and  requested 
him  to  remit  the  price.  A.  remitted  the 
amount  to  B.,  and  desired  B.  to  keep  the 
greenhouse  until  sent  for.  Soon  after- 
wards B.  (unknown  to  A.)  packed  up  the 
sashes  and  frame-work,  and  deposited 
them  with  C,  telling  him  it  was  the  pro- 
perty of  A.,  and  requested  him  to  keep  it 
for  A.,  which  he  agreed  to  do.  B.  having 
become  bankrupt,  his  assignees  took  pos- 
session of  the  greenhouse :  Heldy  first,  that 
the  property  in  the  greenhouse  parsed  to 
A.,  there  having  been  an  appropriation 
of  it  to  him  by  B.,  and  an  assent  thereto 
on  his  part ;  secondly,  that  the  jury  were 
justified  in  finding  that  the  greenhouse 
was  not  in  the  possession,  order,  and  dis- 
position of  B.  as  reputed  owner  within 
the  6  O.  4,  c.  16,  s.  72.    WUkimM  v.  Btvom" 

963 
TRUSTEES. 
Sm  Etidrnor. 


UNDERTAKING  NOT  TO  BRING 

ACTION. 

8m  Warrant  of  Attornrt. 

USE,  456. 


VENDOR  AND  PURCHASER. 

I.  lAability  ofvendm. 

1.  The  defendant  contracted  to  buy  of  the 
plaintiffs  ten  tuns  of  linseed  oil,  at  a  cer- 
tain price, ''  to  be  free  delivered  by  the 
plaintiffs  to  the  defendant  within  the  last 
fourteen  days  of  March,  and  paid  for  at 
the  expiration  of  that  time  in  cash."  In 
assumpsit,  for  not  receiving  the  oil  pursu- 
ant to  the  contract,  the  declaration  stated 
that,  although  the  plaintiffs  ''  within  the 
last  fourteen  days  of  March,  1838,  to  wit, 
on  the  31st  of  March,  1838,  were  ready 
and  willing,  and  then  tendered  and  offer- 
ed, to  deliver  to  the  defendant  the  said  oil, 
and  then  requested  the  defendant  to  ac- 
cept the  same,  &o.,  yet  the  defendant  re- 
fused to  accept  or  pay. 

The  defendant  pleaded,  first,  that  the 
tender  was  made  on  the  last  of  the  said 
fourteen  days,  at  a  late  rime  of  that  day, 
to  wit,  at  nine  o'clock  in  the  night-time 
of  that  day,  the  same  time  being,  by  rea- 
son of  the  lateness  thereof,  an  unreason- 
able and  improper  time  for  the  tender  and 
delivery  of  the  oil ;  and  that  the  plaintiffs 
were  not  until  a  late,  and  for  the  delivery 
to  and  acceptance  by  the  defendant  of  the 
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oil  an  nnreasonable  and  improper,  time 
of  the  Iftst-mentiAned  day,  to  wit,  the  hour 
aforesaid,  ready  and  willing  to  deliver  the 
oil  to  the  defendant,  mtodo  eT  forma;  se- 
condly, a  traverse  of  the  averment  that  the 
plaintlAs  were  ready  and  willin|[^  to  deliver. 

The  plaintifis  replied  die  injurid  to  the 
first  plea,  and  joined  issue  on  the  second. 

By  a  special  verdict,  it  was  found  that 
the  plaintiffs,  on  Saturday  the  31st  of 
March,  at  half-past  eight  in  the  night,  did 
tender  and  offer  to  deliver  the  oil  to  the 
defendant  ;—-^  that,  from  the  said  hour 
when  the  oil  was  so  tendered  and  offered 
to  the  defendant,  there  was  full  and  snffi- 
eient  ii-ne  before  twelve  o'clock  of  the 
said  31st  of  March  for  the  plaintiffs  to 
deliver,  and  for  the  defendant  to  examine 
and  weigh  and  to  receive  into  his  pos- 
session, the  whole  of  the  oil ;  that  at  the 
time  when  the  oil  was  so  tendered  and 
offered,  the  defendant  refused  to  receive 
the  same,  alleging  that  the  hour  of  the 
said  t^der  was  a  late,  and  by  reason 
thereof  an  unreasonable,  hour,  in  that 
behalf;" — ^  that  the  said  hour  of  half-past 
eight  of  the  night  of  Saturday  the  31st  of 
March  vras  a  late,  and  by  reason  of  its 
lateness,  an  unreasonable  and  improper, 
time  of  that  day  for  the  tender  and  delivery 
of  the  oil ;  and  that  the  plaintiffs  did  not 
tender  or  offer,  nor  were  they  ready,  to 
deliver  the  oil  to  the  defendant  until  a 
late,  and  for  the  delivery  to  and  accept- 
ance by  the  defendant  of  the  oil  an  un- 
'  reasonable  and  improper,  time  of  the  last- 
mentioned  day,  namely,  the  said  hour  of 
half-past  eight  in  the  night." 

fMd,  {diMUfOitfUe  Lord  Denman,)  that 
the  tender  having  been  made  at  an  hour 
which  led  time  for  completing  the  deliv- 
ery before  twelve  at  night  was  sufficient. 
Aorftip  V.  MaedomUdf  m  error,  593 

9.  Seeuij  if  the  defendant  had  left  his  ware- 
house before  the  oil  arrived.  Starttm  v. 
MaedomM^  m  emtr.  j&ttf. 

VENIRE  DE  NOVO. 

&ff  PRAOTXCB.     CONSPIRAOT,  3. 

VENUE. 

Sm  Pbaoticb,  91. 

I.  The  eonrt  granted  a  rale  to  ohange  the 


venue  upon  an  affidavit  of  the  attorney, 
as  to  the  county  in  which  the  eause  of 
action  had  arisen.   SktaHmm  v.  Smbriek. 

VOIR  DIRE. 

AeEviDEMCB.     Wll-HESS. 


WARRANT  OF  ATTORNEY. 
1.  The  court  will  not  set  aside  a  warrant  of 
attorney  given  to  secure  a  debt,  on  the 
ffrouod  that  it  was  obtained  from  the  de- 
fendant by  a  threat  of  prosecution  for 
felony,  unless  it  distinctly  appear  that 
there  was  an  agreement  by  the  plaintiff, 
either  express  or  necessarily  implied,  to 
abstain  from  prosecuting  upon  the  se- 
curity being  given.    Ward  v.  X/oyd.     685 

WESTMINSTER  COURT  OP 

REQUESTS. 

Ae  Costs.    iNPXKioa  Coubt. 

WILL. 
1.  A.  devises  a  remainder  in  fee  in  all  her 
lands  to  B.,  in  clear  and  unambiguoas 
terms.  By  a  codicil,  which  A.  directs  to  be 
annexed  to,  and  taken  as  part  of,  her  will, 
after  recitiiig  that  she  has  become  posaesa- 
ed  of  certain  freehold  property  sinee  the 
date  of  her  will,  she  gives  to  B.  an  estate  for 
her  life  in  her  freehold  property,  "  instead 
of  the  devise  and  bequest  contained  in 
the  will,"  with  remainder  to  suoh  ohild 
or  children  of  B.  as  shall  be  living  at  the 
time  of  B.'s  decease,  in  fee,  or,  if  none 
suoh,  then  remainder  to  the  brothers  and 
sisters  of  B.  living  at  the  time  of  B.'s  da- 
cease,  in  fee ;  without  going  on  to  dispose 
of  the  ultimate  fee,  in  case  the  interme- 
diate remainders  should  not  uke  efieot  : 

ifflU,  that  the  limitation  in  fee  to  B.  by 
the  will,  is  a  fli«6«u^tf^  limitation,  as  being 
a  disposition  in  the  will,  unaltered  by  any 
substitution  contained  in  the  codicil.  Dot 
dun,  Mwxk  V.  Marchant.  819 

WITNESS. 
8te  Eyidbmck.    Tithss,  1. 

WRIT  OF  RIGHT. 
Sm  EviDBifOB.    FmB. 
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